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MEYER  V.  EICHLEB. 

(179  Pac.  659.) 

Piztltloii — ^Referee— ^Jompetency. 

1.  A  defendant  in  partition  suit,  alleged  to  have  no  right,  title, 
interest,  claim  or  lien  to  property,  or  any  part  thereof,  and  who  made 
default,  was  without  interest,  and  his  appointment  as  referee  to  make 
partition  held  not  erroneous. 

Partitioo— Beferees'  Oath^-Notlce  of  Meating.  v. 

2.  Objection  urged  for  the  first  time  on  appeal  that  referees  ap- 
pointed to  make  partition  were  not  sworn,  and  that  parties  were  not 
notified  of  their  meeting,  may  be  dismissed  on  the  ground  that  the 
Code  does  not  require  any  oath  or  notice  of  meeting;  there  being  no 
oath  required  even  under  the  general  provisions  of  Section  160, 
L.  O.  L.,  et  seq. 

Anieal  and  Error — Objections  not  Urged  Below— Conisideratlon. 

3.  The  court  on  appeal  cannot  consider  objections  to  majority  re- 
port of  referees,  appointed  to  make  partition,  not  urged  before  the  Cir- 
cuit Court. 

Partitionr— Unfair  Division — Showing— Sofllciency. 

4.  Majority  report  of  referees  held  not  subject  to  objection  that 
it  did  not  provide  for  a  fcdr  division  of  the  premises  sought  to  be 
partitioned. 

Partition  —  Bedsion  of  Beferees— Setting  Aside— Displeasure  of  a 
Party. 

5.  Decision  of  majority  of  referees  appointed  to  make  partition 
must  stand  as  against  the  mere  displeasure  of  one  of  the  parties. 

Partition — ^Modifying  Beport  of  Beferees— Discretion. 

6.  Circuit  Court  did  not  abuse  its  discretion  in  declining  to  adopt 
defendant's  offer  to  exchange  land  allotted  to  him  for  that  allotted  to 
plaintiff  and  modifying  report  of  referees  accordingly,  it  being  con- 
tended by  defendant's  counsel  that  such  change  should  require  plain- 
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tiff  to  assume  two  thirds  of  mortgage  indebtedness  upon  whole  tract, 
whereas  she  owes  but  one  third  of  it.  > 

[As  to  effect  of  judgment  in  partition,  see  note  in  40  Am.  JDec. 
640.] 

Partition — ^Expenses  of  Suit — ^Apportionment. 

7.  Where  costs  of  partition  suit  were  apportioned  in  proportion  to 
respective  interests  of  plaintiff  and  defendant  in  accordance  with  Sec- 
tion 483,  L.  O.  L.,  defendant  has  no  cause  to  complain  of  apportion- 
ment. 

From  Benton :  James  W,  Hamilton,  Judge. 

Department  1. 

This  is  a  suit  in  partition  in  which  it  is  agreed  that 
the  plaintiff  owned  one  third  and  the  defendant  two 
thirds  of  a  certain  tract  of  land.  The  contention  be- 
fore us  is  about  the  division  made  by  the  referees. 
Among  other  averments,  it  was  stated: 

*  *  That  the  defendant  Ed  Davis  claims  to  be  a  tenant 
and  entitled  to  possession  of  a  part  of  said  premises ; 
that  said  Ed  Davis  has  no  right,  title,  interest,  claim  or 
lien  in  or  to  the  said  property  or  any  part  thereof.  * '  - 

Davis  made  default.  It  was  suggested  in  the  briefs 
and  at  the  argument  without  contradiction  that  he  had 
only  part  of  the  land  rented  for  pasture  and  had  aban- 
doned it. 

The  court  appointed  three  referees  to  make  parti- 
tion of  the  tract.  One  of  them,  however,  became  ill 
and  Davis  was  appointed  in  his  stead.  Having  con- 
sidered the  premises,  Davis  and  one  of  his  colleagues 
joined  in  a  report  which,  roughly  speaking,  gave  the 
plaintiff  all  the  land  east  of  the  railroad,  and  the  de- 
fendant, all  west  of  the  railroad.  The  third  referee 
reported  in  favor  of  a  different  adjustment  of  the  lines. 
The  defendant  attacked  the  majority  report  on  the 
ground  that  it  did  not  provide  for  a  fair  division  of  the 
premises,  because  he  had  no  notice  of  the  meeting  of 
the  referees  and  for  the  reason  that,  as  he  was  advised 
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and  believes,  they  were  influenced  by  the  personal  pres- 
ence, correspondence  and  persuasion  of  the  plaintiff'. 
He  filed  in  support  of  his  objections  the  aflSdavit  of  the 
minority  referee,  his  own  aflBdavit  and  those  of  two 
other  individuals,  giving  their  opinion  that  the  place 
was  not  equitably  divided,  assigning  in  the  main  as 
reasons  therefor  that  the  running  water,  except  a  small 
spring  already  appropriated  by  the  railroad  com- 
pany, was  all  on  the  premises  given  to  the  plaintiff  and 
that  the  most  of  his  land  was  hilly  and  intersected  with 
canyons,  while  hers  was  level  ground.  Opposed  to  this 
is  the  affidavit  of  the  plaintiff  denying  that  she  had 
ever  undertaken  to  influence  the  referees  in  any  way, 
charging  that  the  minority  referee  was  a  partisan  in 
favor  of  the  defendant  and  setting  forth  that  all  the  im- 
provements and  cultivated  land  were  on  the  part 
allotted  to  the  defendant ;  that  there  were  two  springs 
on  his  tract,  affording  ample  water  supply  for  all 
purposes  there,  and  that  her  lands  were  covered  with 
brush  and  second-growth  timber  while  his  had  a  con- 
siderable tract  of  virgin  forest.  The  aflSdavit  of  a  dis- 
interested party  engaged  in  real  estate  business  own- 
ing land  adjoining  the  tract  in  question  and  thoroughly 
familiar  with  the  conditions  there,  described  the  land 
in  considerable  detail  and  gave  his  opinion  that  the 
division  was  fair.  The  Circuit  Court  confirmed  the 
majority  report  and  the  defendant  appeals. 

ArFrnMBD. 

Epr  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  T.  Haas  and  Mr.  Joseph  Woerndle,  with  an 
oral  argument  by  Mr.  Haas. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  McFadd^n  <&  Clarke,  with  an  oral  argument  by 
Mr.  Arthur  Clarke. 
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BURNETT,  J.— 1.  There  are  four  assignments  of 
error.  Under  the  first,  and  in  this  court  for  the  first 
time,  the  defendant  challenges  the  regularity  of  Davis  * 
appointment.  There  is  no  showing  made  but  that  he 
was  competent  in  every  respect.  It  had  been  averred 
that  he  had  no  interest  in  the  land  and  he  confessed 
this  allegation  by  his  default.  Hence,  it  must  be  a 
fact  that  he  was  without  interest  in  the  matter.  The 
remaining  three  assignments  are  to  the  effect  that  the 
Circuit  Court  erred  in  confirming  the  majority  report 
because  it  is  unjust  and  inequitable ;  that  it  was  wrong^ 
in  not  adopting  the  minority  report  and  that  further 
error  was  committed  in  assessing  costs  and  disburse- 
ments against  the  defendant. 

It  was  claimed  arguendo  that  the  first  knowledge 
counsel  for  the  defendant  had  of  the  appointment  of 
Davis  was  when  the  plaintiff 's  additional  abstract  was 
served ;  but  the  very  decree  appealed  from  recites  that 
Davis  had  been  duly  appointed  as  referee.  The  re- 
port to  which  objections  were  made  was  signed  by  him 
and  the  supplemental  abstract  filed  by  the  plaintiff  in 
this  court  shows  that  he  was  appointed.  Moreover,  no 
objection  was  made  against  the  report  on  this  ground 
in  the  Circuit  Court. 

2.  It  is  urged  for  the  first  time  here  that  the  referees 
were  not  sworn  and  that  the  parties  were  not  notified 
of  their  meeting.  These  objections  may  be  dismissed 
on  the  ground  that  it  is  not  required  by  the  Code  that 
the  referees  should  take  any  oath  or  that  notice  of  their 
meetings  should  be  given.  Even  in  the  general  provi- 
sions under  Section  160  et  seq.,  L.  O.  L.,  respecting 
trial  by  referees,  there  is  no  oath  required  of  them. 

It  is  not  assigned  as  error  that  the  plaintiff  at- 
tempted to  infiuence  the  referees.    There  is  no  show- 
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ing  of  what  was  done  in  that  respect  or  that  if  done  it 
had  any  effect  on  their  decision.  The  very  argument 
of  the  defendant  that  he  had  no  notice  implies  the  right 
of  parties  to  be  heard  before  the  referees  by  legitimate 
discussion  or  representation.  Furthermore,  the  plain- 
tiff denies  in  her  affidavit  that  she  ever  influenced  them 
in  any  way. 

3.  We  cannot  give  attention  to  any  of  the  objections 
which  were  not  urged  before  the  Circuit  Court.  That 
tribunal  is  the  court  of  original  jurisdiction,  while  this 
court  is  only  of  appellate  authority,  with  exceptions  not 
important  h^re.  If  a  litigant  would  challenge  the  re- 
sult of  a  decision  in  the  Circuit  Court  he  must  show 
by  the  record  that  the  judgment  of  that  tribunal  was 
first  taken  on  the  questions  of  which  he  now  complains. 
The  only  exception  to  that  rule  is  that  for  the  first  time 
it  may  be  urged  in  this  court  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
or  suit  or  that  the  trial  court  had  no  jurisdiction  of  the 
cause. 

4,  5.  As  to  the  inequality  or  injustice  of  the  allot- 
ment of  the  referees,  there  is  no  showing  of  any  cor- 
rupt or  fraudulent  decision.  The  utmost  that  can  be 
said  of  the  affidavits  opposed  to  the  report  is  that  the 
affiants  differ  in  opinion  from  the  majority  of  the 
referees.  The  reasons  for  their  views  are  very  lim- 
ited and  do  not,  in  our  judgment,  compare  with  the 
more  comprehensive  and  unbiased  statement  given  by 
the  real  estate  dealer  whose  declaration  has  already 
been  mentioned.  The  judgment  of  someone  must  pre- 
vail and  the  decision  of  the  referees  must  stand  as 
against  the  mere  displeasure  of  one  of  the  parties. 

6.  The  defendant  contends  that  if  he  had  a  choice 
between  the  two  tracts  at  the  same  price  he  would  pre- 
fer to  take  the  one  allotted  to  the  plaintiff,  and  in  his 
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objections  before  the  Circuit  Court  he  offered  to  ex- 
change with  her  and  to  have  the  report  modified  ac- 
cordingly. We  cannot  say  that  the  court  abused  its 
discretion  or  authority  in  declining  to  adopt  this  sug- 
gestion. We  are  the  less  inclined  to  accept  it  because 
at  the  hearing  before  us  the  defendant's  counsel  con- 
tended that  such  a  change  should  require  the  plaintiff 
to  assume  two  thirds  of  the  mortgage  indebtedness 
upon  the  whole  tract,  whereas  it  is  admitted  •  that  she 
owes  but  one  third  of  it. 

7.  It  is  the  rule  declared  by  Section  483,  L.  0.  L., 
that  **the  costs  of  partition,  including  fees  of  referees 
and  other  disbursements,  shall  be  paid  by  the  parties 
respectively  entitled  to  share  in  the  lands  divided,  in 
proportion  to  their  respective  interests  therein,  and 
may  be  included  and  specified  in  the  decree.**  The  ex- 
penses of  the  suit  were  thus  apportioned  and  the  de- 
fendant has  no  cause  to  complain  on  that  score.  The 
decree  of  the  Circuit  Court  is  afiirmed.       Affirmed. 

McBride,  C.  J.y  and  Benson  and  Harris,  JJ.,  concur. 


Argaed  March  11,  affirmed  April  1,  1919, 

GRAHAM  V.  GRAHAM. 

(179  Pac.  661.) 

Appeal  uid  Error-— Appeal  from  "D^cne  by  Confession.** 

1.  A  decree  entered  pursuant  to  stipulation  that  pro  forma  decree 
may  be  entered  "without  prejudice  to  either  party  on  the  appeal  of. 
this  case"  is  not  a  "decree  by  confession"  within  Section  549,  L.  0.  L., 
authorizing  appeals  from  decrees  other  than  decrees  by  confession. 

Fartnereaiip — Accoimting— Mistake  in  Entries  of  Deceased—Burden  of 
Proof. 

2.  Plaintiff,  administratrix  of  deceased  partner,  has  the  burden  of 
showing  mistakes  in  entries  in  the  handwriting  of  her  deceased  hus'r 
band  in  partnership  records  that  he  kept. 

[As  to  effect  of  death  of  one  member  of  a  partnership,  see  notes 
in  77  Am.  Dec  114;  86  Am.  Dec  600.] 
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From  Multnomah :  Geobos  N.  Davis,  Judge. 

Department  2, 

Alice  M.  Graham  is  the  surviving  widow  and  sole 
heir  of  R.  P.  Graham,  deceased,  and  administratrix 
of  his  estate.  The  decedent  and  the  defendant  A.  S. 
Graham  were  brothers  and  entered  into  an  oral  agree- 
ment of  partnership  about  April  1, 1887.  At  that  time 
they  leased  and  operated  some  farming  lands  in  Colum- 
bia County,  known  as  the  McGuire  place.  It  is  con- 
ceded that  this  partnership  continued  until  March  2, 
1892,  during  which  time  they  purchased  and  farmed 
that  property.  On  that  date  the  partnership  was  dis- 
solved and  E.  P.  Graham  executed  to  A.  S.  Graham  a 
conveyance  of  all  of  his  interest  in  the  partnership 
property  in  Columbia  County,  for  which  the  latter  gave 
him  his  promissory  note  for  over  $6,000,  the  agreed 
value  of  the  then  interest  of  R.  P.  Graham  in  the  firm. 

At  the  inception  of  the  partnership  both  of  the  Gra- 
hams were  industrious  and  hard-working  and  through 
their  joint  efforts  accumulated  property  of  the  reason- 
able value  of  about  $12,000.  While  working  in  a  can- 
nery at  Astoria  R.  P.  Graham  sustained  an  injury 
which  prevented  him  from  doing  manual  labor.  For 
the  purpose  of  stud\dng  law  he  entered  the  law  oflSce 
of  the  late  Justice  Moore  at  St.  Helens,  where  he  re- 
remained  one  year,  and  then  entered  the  law  office  of 
U.  S.  Grant  Marquam,  in  Portland,  where  he  finished 
his  studies  and  was  admitted  to  the  bar.  He  later 
formed  a  partnership  with  T.  J.  Cleeton.  During  that 
time  A.  S.  Graham  remained  in  charge  of  the  farm  or 
home  place  in  Columbia  County  and  did  outside  work 
in  the  canneries  and  logging  camps,  for  which  he  re- 
ceived good  wages.    This  money,  with  the  proceeds  of 
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the  farm,  became  a  part  of  the  assets  of  the  partner- 
ship. 

It  appears  from  old  letters  of  R.  P.  Graham  to  his 
brother,  written  between  1887  and  1892,  that  after  he 
commenced  the  stuly  of  law  he  ceased  to  be  an  asset 
and  became  a  liability  of  the  firm;  that  he  had  the 
nsual  experience  o*f  the  young  man  who  studies  law 
and  starts  out  in  search  of  clients,  and  that  it  was  for 
such  reason  that  he  sold  his  interest  in  the  property  of 
the  firm  to  his  brother.  While  his  testimony  is  not 
clear,  A.  S.  Graham  contends  that  at  different  times 
between  1892  and  1895  he  made  various  payments  on 
the  $6,000  note  and  that  in  1895  there  was  an  unpaid 
balance  of  from  $2,500  to  $3,000  thereon,  at  which  time 
the  brothers  had  a  conference  and  apparently  renewed 
their  mutual  relations.  The  note  was  then  destroyed, 
but  A.  S.  Graham  never  reconveyed  any  interest  in  the 
home  place  to  his  brother  and  there  is  no  explanation 
in  the  record  of  any  accounting  between  them  as  to  the 
amount  which  A.  S.  Graham  paid  on  the  note.  The 
brothers  had  numerous  mutual  dealings  and  each  had 
absolute  confidence  in  the  other.  R.  P.  Graham  kept 
the  accounts  of  the  partnership.  During  this  time 
they  bought  and  sold  many  pieces  of  property,  involv- 
ing many  thousands  of  dollars,  and  as  a  rule  th^  money 
passed  through  the  hands  of  R.  P.  Graham.  A  large 
portion  of  it  represented  the  earnings  of  A.  S.  Gra- 
ham and  the  proceeds  of  the  farm  and  sales  of  differ- 
ent properties.  There  is  no  claim  or  pretense  that 
after  he  was  admitted  to  the  bar  R.  P.  Graham  ever 
rendered  an  ac<;ount  of  his  law  business  to  his  brother 
or  that  the  latter  ever  shared  in  that  business. 

After  the  death  of  R.  P.  Graham  on  September  28, 
1912,  Alice  M.  Graham  was  appointed  administratrix 
of  his  estate  and  brought  three'  different  suits :  First, 
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one  against  A.  S.  Graham ;  second,  against  A.  S.  Gra- 
ham et  al. ;  and  third,  against  Anna  Breck  and  A.  S. 
Graham.  The  main  purpose  of  the  first  suit  was  to  have 
an  accounting  from  A.  S.  Graham,  and  of  the  second, 
known  as  the  "swamp-land  case/'  for  an  accounting 
for  $20,000  for  the  sale  of  over  one  thousand  acres  of 
land  by  A.  S.  Graham  and  others  to  the  Columbia  Agri- 
cultural Company.  This  suit  was  dismissed  as  to  the 
defendants  First  National  Bank  of  Astoria  and  Colum- 
bia Agricultural  Company.  The  third  suit  is  known 
as  the  ''Hanson's  Addition'*  or  Breck  case,  in  which 
the  plaintiff  claims  that  she  is  the  sole  owner  of  Lots  5 
and  6  in  Block  10  of  Hanson's  Addition  to  Portland, 
subject  to  a  mortgage  thereon  of  $5,600.  After  they 
were  all  at  issue  the  three  cases  were  consolidated  and 
tried  as  one  suit,  and  for  the  purpose  of  taking  testi- 
mony were  heard  before  a  referee  who  made  findings 
of  fact  and  conclusions  of  law. 

The  plaintiff  and  the  defendants  joined  in  the  ab- 
stract of  record  and  the  substance  of  the  pleadings  only 
is  set  out.  After  the  referee  made  his  findings  both 
the  plaintiff  and  the  defendants  requested  modified 
findings.  The  consolidated  case  was  submitted  to  the 
Circuit  Court.  It  appeared  that  the  trial  judge  was 
soon  to  leave  the  bench  and  enter  the  army.  To  avoid 
delay  and  secure  his  early  decision,  the  attorneys  en- 
tered into  the  following  stipulation : 

**It  is  stipulated  in  open  court  that  a  pro  forma  de- 
cree may  be  entered  herein  by  the  court,  confirming  the 
report  of  the  referee,  without  prejudice  to  either  party 
on  the  appeal  of  this  cause  to  the  Supreme  Court." 

The  referee  found  in  substance,  and  the  court  de- 
creed, that  the  plaintiff  is  the  owner  of  Lots  E,  F,  19 
and  20  in  Block  16  of  Alameda  Park  in  Portland,  sub- 
ject to  a  lien  in  favor  of  A.  S.  Graham  for  $1,048.89 ; 
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that  the  plaintiff  and  A.  S.  Graham  are  the  equitable 
owners  of  Lots  5  and  6,  Block  10  of  Hanson's  Addi- 
ction to  Portland,  subject  to  the  Annie  Breck  claim  of 
$5,600  with  accrued  interest,  and  that  on  this  claim 
A/  S.  Graham  should  pay  the  plaintiff  $179.22  and 
account  to  her  for  one  half  of  the  net  rent  after  Febru- 
ary 26,  1917;  that  A.  S.  Graham  is  the  owner  of  the 
home  place  in  Columbia  County ;  that  he  is  the  owner 
of  a  $3,400  mortgage  on  Lot  1,  Block  60  in  Vernon,  in 
which  the  plaintiff  has  an  equity  of  $687;  that  he  is 
the  owner  of  Lots  47  and  48  of  Block  4,  Mt.  Tabor 
Place,  which  plaintiff  has  an  option  to  purchase 
within  six  months,  upon  payment  to  A.  S.  Graham  of 
$467.82 ;  that  the  latter  is  the  sole  owner  of  Lot  6  and 
the  north  half  of  Lot  5  in  Block  28  of  Sunnyside ;  that 
the  plaintiff  is  the  owner  of  an  undivided  one-third 
interest  in  Lots  8,  9, 14  and  15  in  Block  72  of  Sellwood ; 
that  A.  S.  Graham  owns  an  undivided  one-sixth  inter- 
est therein ;  that  he  is  the  owner  of  60  shares  of  Ala- 
meda Land  Company's  stock,  of  the  par  value  of 
$6,000,  which  the  plaintiff  has  an  option  to  purchase  at 
any  time  within  six  months,  at  $3,000  with  interest  at 
6  per  cent  from  April  4,  1908;  that  James  Wallace 
have  judgment  against  the  estate  of  R.  P.  Graham  for 
$1,165  and  interest  thereon  at  6  per  cent  per  annum 
since  September  28,  1912 ;  that  R.  D.  Kent  have  judg- 
ment against  the  estate  of  R.  P.  Graham  for  the  sum 
of  $1,318.60,  with  interest  thereon  from  September  28, 
1912,  at  6  per  cent  per  annum,  and  that  all  of  the  prop- 
erty rights  decreed  the  plaintiff  are  subject  to  the  debts 
of  the  estate  of  R.  P.  Graham.  The  court  also  decreed 
mutual  setoffs  to  the  amounts  thereof,  between  the 
above  claims  of  the  plaintiff  and  A.  S.  Graham.  Both 
parties  appealed  and  the  defendants  filed  a  motion  to 
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dismiss  the  plaintiff's  appeal,   contending  that  it  is 
from  a  decree  rendered  by  confession.       Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  T.  Masters. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  George  D.  Young,  Mr.  Horace  B,  Nicholas,  Mr. 
W.  C.  Nicholas  and  Mr.  R.  W.  Nicholas,  with  oral  argu- 
ments by  Mr.  Young  and  Mr.  Horace  B.  NichoUis. 

JOHNS,  J. — Section  549,  L.  0.  L.,  provides : 

**Any  party  to  a  judgment  or  decree  other  than  a 
judgment  or  decree  given  by  confession,  or  for  want  of 
an  answer,  may  appeal  therefrom,  •  •  > ' 

1.  It  is  very  apparent  that  the  stipulation  was  for 
the  mutual  interests  of  both  parties;  that  it  was  en- 
tered into  so  that  the  trial  judge  could  render  a  decree 
before  he  retired  from  the  bench,  and  that  it  was 
intended  that  either  party  should  have  the  right  of 
appeal  Under  the  circumstances,  such  a  decree  is  not 
one  '*by  confession'*  within  the  meaning  of  Section 
549.     There  is  no  merit  in  the  motion  to  dismiss. 

One  of  the  important  controversies  is  over  the  1,031 
acre  tract  of  swamp-land  in  Columbia  County  which 
was  sold  to  the  Columbia  Agricultural  Company  at  an 
agreed  price  of  $20,000,  or  an  average  of  about  $20 
per  acre.  Of  this  amount,  the  referee  found  that  Maud 
Graham  and  James  Wallace  furnished  465  acres  at  a 
valuation  of  $5,000;  A.  S.  Graham,  200  acres  valued 
at  $4,000;  E.  D.  Kent,  100  acres  valued  at  $2,000;  R.  P. 
Graham,  120  acres  valued  at  $600,  and  A.  S.  Graham 
and  E.  P.  Graham  jointly,  146  acres  valued  at  $8,400. 
It  is  agreed  that  Maud  Graham  and  James  Wallace 
were  to  have  $5,000  for  their  465  acres,  but  it  is  con- 
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tended  that  the  plaintiff  is  entitled  to  an  undivided  one- 
half  interest  in  the  200  acre  tract  valued  at  $4,000 ;  that 
the  120  acres  of  B.  P.  Graham  had  a  much  greater 
value  than  $600  and  that  out  of  the  moneys  by  him  re- 
ceived A.  S.  Graham  should  pay  R.  D.  Kent  one  half 
of  the  $2,000  for  the  100-acre  tract.  The  proceeds  of 
the  entire  sale  were  divided  as  follows :  To  Maud  Gra- 
ham and  James  Wallace,  12%  per  cent  each ;  to  R.  P. 
Graham,  24  per  cent ;  to  R.  D.  Kent,  10  per  cent,  and 
the  remaining  41  per  cent  to  A.  S.  Graham.  The 
referee  found  that  including  the  interest  R.  P.  Graham 
'  had  collected  $13,880  of  the  purchase  price ;  that  A.  S. 
Graham  had  collected  $9,664.16,  making  a  total  of 
$23,544.16;  that  Maud  Graham  had  received  her  money 
in  full;  that  James  Wallace  had  received  only  $570; 
that  at  the  time  of  his  death  there  was  due  from  R.  P. 
Graham  to  him  the  sum  of  $1,165  with  interest  at  6 
per  cent  from  September  28, 1912 ;  that  R.  D.  Kent  had 
never  received  any  of  his  money  and  was  entitled  to 
$1,388  from  the  estate  of  R.  P.  Graham,  less  5  per  cent 
commission,  with  interest  at  6  per  cent  from  the  date 
mentioned,  and  that  A.  S.  Graham  had  received  all  of 
his  money  except  $568.56,  which  amount  he  should  also 
receive  from  the  estate  of  his  brother. 

The  testimony  is  not  very  satisfactory  and  is  some- 
what confusing.  In  a  large  measure  it  depends  upon 
the  books  kept  by  R.  P.  Graham  and  the  veracity  of 
A.  S.  Gtaham.  There  was  no  written  partnership 
agreement.  After  a  careful  reading  of  the  voluminous 
record  and  an  examination  of  the  numerous  exhibits, 
we  are  convinced  that  in  the  main  the  testimony  of 
A.  S.  Graham  is  true  as  to  all  of  the  matters  within  his 
personal  knowledge.  While  some  of  his  testimony 
is  not  very  clear,  a  large  portion  of  it  is  his  per- 


April,  1919.]  Obaham  V.  Graham.  13 

sonal  recollection  of  transactions  covering  a  period  of 
twenty-five  years,  which  would  be  impossible  for  any- 
one correctly  to  remember  or  give  in  detail. 

The  entire  tract  was  sold  on  the  basis  of  $20  per 
acre,  out  of  which  Maud  Graham  and  James  Wallace 
were  to  receive  only  $5,000  for  465  acres  and  the  tes- 
timony shows  that  the  120-acre  tract  of  R.  P.  Graham 
was  not  worth  more  than  $5  per  acre  and  that  the  A.  S. 
Graham  tract  of  200  acres  and  the  R.  D.  Kent  tract 
of  100  acres  were  reasonably  worth  $20  per  acre.  On 
such  valuations  this  would  leave  $8,400  which  the  Gra- 
hams would  receive  for  their  146-acre  tract,  or  ap- 
proximately $57.50  per  acre.  This  would  be  a  liberal 
compensation  for  their  services  in  making  the  deal. 

The  following  entry  appears  in  the  handwriting  of 
B.  P.  Graham  under  the  A.  S.  Graham  account  on  page 
112  of  Ledger  number  44  for  the  year  1899 : 

*'Feby.  11.    By  Cash  on  dep.    94    344/04." 

The  figures  **94'*  refer  to  page  94  of  Blotter  number 
43  for  the  same  year,  where  the  following  entry  ap- 
pears in  the  handwriting  of  R.  P.  Graham : 

''11 
Cash  to  A.  S.  G.    344/04 

Cash  on  deposit  &  Alaska  $18.00    344/04." 

This  was  approximately  four  years  after  the  $6,000 
note  was  destroyed  and  would  clearly  indicate  that  on 
February  11, 1899,  there  was  a  balance  of  $344.04  due 
from  B.  F.  Graham  to  A.  S.  Graham. 

While  it  is  true  that  there  is  some  testimony  of  cer- 
tain statements  of  B.  P.  Graham  which  would  tend  to 
show  that  he  had  or  claimed  some  interest  in  the  home 
place,  this  is  more  than  offset  by  the  testimony  for  the 
defendant  A.  S.  Graham  and  it  is  worthy  of  note  that 
as  between  A.  S.  Graham  and  E.  P.  Graham  there  is 
no  testimony  in  the  record  which  would  show  that  the 
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latter  ever  had  anything  to  do  with  the  home  place  or 
farm  subsequent  to  1900 ;  that  he  claimed  any  interest 
in  or  ever  exercised  any  actual  ownership  over  it,  or 
that  after  that  year  he  ever  kept  any  *' account"  of  the 
farm.    A.  S.  Graham  testifies: 

'^It  was  a  mutual  miderstanding  between  us  that  I 
was  to  have  the  home  place  and  he  was  to  have  his  place 
up  here,  even  before  we  tried  to  settle.  We  had  that 
understanding  from  the  time  we  started  out.  We  were 
each  to  have  a  home  and  he  put  his  in  his  wife's  name.'* 

According  to  the  theory  of  the  plaintiflF,  B.  P.  Gra- 
ham and  A.  S.  Graham  would  have  been  full  partners 
ifU  all  of  their  business  and  personal  affairs  from  1887 
until  the  death  of  R.  P.  Graham  on  September  28, 1912, 
and  each  would  have  shared  in  all  profits  and  losses, 
which  from  necessity  would  have  included  the  Seaside 
property  and  the  Irvington  residence  in  the  name  of 
the  plaintiff,  the  law  business  and  library  of.R.  P. 
Graham  and  the  loss  of  about  $5,000  which  A.  S.  Gra- 
ham sustained  in  a  logging  contract.  Yet  there  is 
nothing  in  any  of  the  records  or  account-books  kept  by 
either  of  them  which  would  tend  to  show  that  any  firm 
account  of  such  matters  was  ever  kept ;  that  there  was 
ever  an  adjustment  of  these  affairs  between  them  or 
that  A.  S.  Graham  ever  had  or  claimed  any  title  or 
interest  in  the  Irvington  home,  Seaside  property,  law 
business  or  personal  holdings  of  his  brother. 

The  deceased  was  an  attorney  by  profession  and 
knew  the  force  and  effect  of  the  deed  which  he  executed 
for  his  interest  in  the  home  place  to  his  brother  on 
March  2,  1892.  He  was  ill  for  some  time  before  he 
died,  yet  there  is  no  proof  that  for  twenty  years  he 
ever  demanded  or  requested  a  reconveyance  or  that 
he  be  furnished  any  evidence  of  his  title.  If  the  home 
place  was  the  property  of  the  partnership  it  is  not  rea- 
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sonable  to  believe  that  A.  S.  Graham  would  have  the 
sole  and  exclusive  management  of  the  farm  for  the  last 
ten  years  without  keeping  or  rendering  a  firm  account 
of  its  expenses  and  income.  Yet  there  is  no  evidence 
that  any  such  account  was  ever  kept  or  rendered  or 
that  any  demand  was  made  for  a  firm  account  of  the 
farm  during  the  last  ten  years. 

Although  there  is  some  evidence  that  after  the  death 
of  her  husband  the  plaintiff  was  told  by  A.  S.  Graham 
that  $5,000  should  be  paid  out  of  the  swamp-land  deal 
to  Maud  Graham  and  James  Wallace^  and  $7,500  each 
to  A.  S.  Graham  and  R.  P.  Graham,  this  is  flatly  de- 
nied by  A.  S.  Graham  and  could  not  have  been  so  if  Kent 
was  to  receive  $2,000  for  his  100  acres,  and  the  testi- 
mony is  conclusive  that  Kent  was  the  owner  of  that 
land  and  was  to  receive  the  amount  mentioned  for  his 
interest. 

The  court  should  be  slow  to  convey  from  one  claim- 
ant to  another  the  record  title  of  lands  which  as  be- 
tween the  living  was  vested  in  the  survivor  for  twenty 
years,  on  parol  testimony  only,  which  is  neither  clear 
nor  convincing. 

2.  The  remaining  questions  are  largely  evidenced  by 
entries  in  the  handwriting  of  the  deceased  in  the  rec- 
ords that  he  kept,  which  are  explained  and  corrobo- 
rated by  independent  testimony  that  strongly  supports 
the  findings  of  the  referee.  It  may  be  that  in  such  a 
mass  of  figures  covering  ^  period  of  twenty-five  years 
mistakes  were  made,  but  the  burden  of  proof  is  on  the 
plaintiff.  It  is  very  significant  that  during  that  long 
period  and  in  all  of  their  mutual  dealings  there  was 
never  any  dispute  or  controversy  between  the  brothers ; 
that  all  of  the  main  records  of  their  transactions  were 
kept  by  the  brother  now  deceased,  and  that  A.  S.  Gra- 
ham had  but  little  knowledge  of  such  matters  and  in  a 
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very  large  measure  was  dependent  upon  the  accounts 
kept  by  his  brother. 

After  a  careful  reading  of  the  testimony  and  an  ex- 
amination of  the  numerous  books,  checks  and  vouchers, 
we  are  of  the  opinion  that  the  plaintiff  has  failed  in 
her  proof  and  that  the  findings  of  the  referee  are  sub- 
stantially correct.  It  is  contended  by  the  defendants 
that  some  slight  errors  were  committed  against  them 
by  the  referee,  but,  all  things  considered,  the  decree  of 
the  Circuit  Court  is  affirmed,  and  neither  party  is  al- 
lowed costs  in  either  court.  Affiembd. 

McBaide,  C.  J.|  and  Bean  and  Bennett,  JJ.,  concur. 


lib'gned  March  12,  affirmed  April  1, 1^19. 

ROGERS  V.  WILLS. 

(179  Pac.  676.) 

Appeal  and  Eiror— Beview— <:;oiitradictory  BTldence. 

1.  Evidence  that  is  contradictory  and  very  evenly  balanced  will 
not  be  reviewed  on  appeal. 

Principal  and  Agents— Delivery  of  I>eed  to  XTnaathoflzed  Agent— Batl- 
flcation— -Knowledge. 

2.  That  grantees,  expecting  grantors  to  execute  deed,  spoke  of 
property  as  their  own,  did  not  raUfy  the  action  of  grantors  in  secretly 
executing  deed  and  without  knowledge  of  grantees  delivering  it  to 
real  estate  agent  who  negotiated  transaction  and  was  not  authorized 
to  accept  deed. 

Brokers — ^Authority— Acceptance  of  Deed. 

3.  Broker,  negotiating  real  estate  exchange  transaction,  was  net 
authorized  to  accept  deed  without  due  authorization  by  grantees. 

Deeds — Delivery  to  XTnanthorized  Agent. 

4.  Delivery  of  deed  to  real  estate  agent  who  negotiated  real  estate 
exchange  transaction,  who  was  without  authority  from  grantees  to 
accept  deed,  did  not  constitute  a  delivery  to  grantees. 

Deeds — ^Delivery — Custody  of  Agent. 

5.  Delivery  of  deed  to  grantees  wae  a  good  and  complete  delivery 
paseing  title,  which  could  not  revest  in  grantor  by  reason  of  the  fact 
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that  grantee  immediately  snrrendered  custody  of  conveyance  to  agent 
negotiating  traneaetion  as  security  for  his  commission. 

[As  to  delivery  of  deeds,  see  nates  in  16  Am.  Dec.  35;  5&  Am. 
K  289;  53  Axn.  St.  Sep.  537.] 


Ttial— Instrnctioii— Keceasity — ^Action  for  Breach  of  Contract. 

6.  In  action  for  breach  of  contract  to  convey,  defended  on  ground 
tliat  deed  had  been  delivered,  court's  refusal  to  instruct  that  delivery, 
where  in  fact  made,  was  not  affected  by  the  deed's  again  coming 
under  control  of  grantors,  was  error,  where  there  was  evidence  that 
deed  which  had  never  been  recorded  had  again  come  into  possession 
of  grantors,  since  such  evidence  might  lead  jury  to  think  the  title  had 
remained  in  grantors. 

THal — ^Inatnictioii—Keceeslty— Action  for  Breacli  of  Contract. 

7.  Court's  refusal  to  instruct  that  the  delivery  of  the  deed  was  not 
affected  by  the  nonrecording  of  deed  or  by  fact  that  it  was  being  held 
by  agent  as  security  for  payment  of  commission  was  for  the  same 
reason  also  error. 

Trial — Daty  of  Courts— Instractlons. 

6.  A  recent  amendment  to  the  Constitution  which  inhibits  the  court 
from  passing  on  the  weight  of  testimony  iq)on  a  motion  for  new  trial 
imposes  upon  the  trial  court  the  duty  of  seeing  that  the  law  by  which 
the  jury  uiall  measure  the  facts  shall  be  accurately  stated. 

Kew  Trial — Oroandft—InatmctionB. 

9.  Where,  in  the  hurry  of  a  trial,  a  mistake  has  been  made  whieh 
Bight  have  had  an  influence  upon  the  verdict,  the  mistake  should  be 
corrected  in  lower  court  by  granting  of  a  new  trial. 

From  Multnomah:  William  N.  Ga:|?ens,  Judge. 

Department  2. 

This  is  an  appeal  by  the  plaintiffs  from  an  order  of 
the  Circuit  Court  setting  aside  a  verdict  and  granting 
a  new  trial.  PlaintiflFs  brought  an  action  against  de- 
fendants for  breach  of  contract  to  convey  certain  lots 
in  what  is  designated  as  Pinehurst  Addition  situated 
in  Clackamas  County,  Oregon.  The  complaint  alleged 
in  substance  that  plaintiffs  entered  into  a  written 
agreement  to  exchange  Lots  *^N,*'  '*0/*  and  *'P''  in 
Block  N-3,  Rob  Roy  Subdivision  in  the  City  of  Port- 
land, for  the  east  one  half  of  Lot  14  in  Pinehurst,  de- 
fendant further  agreeing  to  assume  a  mortgage  of 
$1,150.00,  which  was  upon  the  Rob  Roy  property  j  that 

92  Or.- 
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upon  September  30, 1916,  plaintiffs  made  and  delivered 
to  defendants  a  warranty  deed  to  the  Rob  Boy  lots, 
which  defendants  accepted  and  placed  upon  record, 
and  thereupon  took  possession  of  the  property,  and 
continued  to  remain  in  possession  and  treat  it  as  their 
own ;  that  upon  the  delivery  of  said  deed  plaintiffs  de- 
manded a  conveyance  of  the  Pinehurst  property,  but 
that  defendants  refused  to  convey  the  same;  that  by 
the  terms  of  the  contract  said  conveyance  was  to  be 
delivered  to  plaintiffs  at  the  same  time  their  convey- 
ance of  the  Rob  Roy  lots  was  delivered  to  defendants, 
and  that  by  defendants '  refusal  to  convey  as  aforesaid, 
plaintiffs  are  damaged  in  the  sum  of  $2,500. 

A  second  cause  of  action  set  forth. substantially  the 
same  facts,  with  the  additional  allegation  that  the  de- 
fendant, Chas.  E.  Wills,  prepared  the  deed  of  convey- 
ance, by  which  plaintiffs  conveyed  the  Rob  Roy  lots  to 
defendants;  that  at  the  time  plaintiffs  signed  said  deed 
they  did  not  notice,  and  were  not  aware  of  the  fact, 
that  said  deed  did  not  contain  a  provision  whereby  said 
defendants  would  assume  said  mortgage,  as  provided 
in  the  contract,  and  that  defendants  have  refused  and 
still  refuse  to  assume  the  mortgage,  whereby  plaintiffs 
are  damaged  in  the  sum  of  $1,150. 

Defendants  answered,  admitting  the  execution  of  the 
warranty  deed  by  plaintiffs,  and  denied  generally  all 
the  other  allegations  contained  in  plaintiffs'  causes  of 
action. 

For  a  further  defense  defendants  set  up  substanti- 
ally the  ownership  of  Chas.  E.  Wills  in  the  Pinehurst 
lot,  and  of  the  plaintiffs  in  the  Rob  Roy  lots,  and 
alleged  that  said  lots  were  subject  to  a  mortgage  made 
to  secure  a  note  in  favor  of  D.  M.  Rinard,  due  two 
years  after  January  25,  1916,  with  interest  at  8  per 
cent  per  annum,  payable  quarterly ;  that  plaintiffs  de- 
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faulted  in  the  quarterly  installment  of  interest  on  July 
26,  1916,  and  that  thereupon  the  mortgagee  elected  to 
foreclose  said  mortgage,  and  so  notified  plaintiffs ;  that 
thereupon  plaintiffs  instructed  their  duly  authorized 
agent,  J.  M.  Shearer,  to  effect  a  sale  or  exchange  of 
said  Rob  Roy  lots,  subject  to  said  mortgage  and  ac- 
crued interest,  and  that  said  agent,  on  September  13, 
1916,  effected  a  meeting  between  plaintiffs  and  defend- 
ant, Chas.  E.  Wills,  and  they  then  and  there  signed 
and  delivered  to  said  defendant  an  option,  whereby 
they,  in  consideration  of  Wills  transferring  to  them 
the  Pinehurst  property,  agreed  to  transfer  to  him  the 
Rob  Roy  lots,  subject  to  the  $1,150  mortgage  and  ac- 
crued interest;  that  thereafter  defendant  Chas.  E. 
Wills  elected  to  and  did  exercise  the  terms  of  said 
option,  and  notified  plaintiffs  to  prepare  an  instrument 
of  conveyance  to  him,  conveying  the  Rob  Roy  lots ;  that 
plaintiffs  notified  Chas.  E.  Wills  of  their  financial  in- 
ability to  have  said  conveyance  prepared,  and  requested 
and  instructed  him  to  have  the  same  prepared,  subject 
to  said  mortgage  and  accrued  interest,  which  he  did 
and  sent  the  conveyance  to  plaintiffs  to  be  executed ; 
that  thereafter  on  September  16, 1918,  defendant  made 
and  executed  a  good  and  sufficient  warranty  deed,  in 
favor  of  plaintiffs,  to  the  Pinehurst  property,  his  wife, 
Margie  M.  Wills,  joining  therein  to  bar  her  dower ;  that 
defendant  Chas.  E.  Wills  delivered  said  deed  to  plain- 
tiff, Ella  Rogers,  who  thereupon  delivered  to  him  the 
warranty  deed  executed  by  all  the  plaintiffs ;  that  im- 
mediately upon  the  delivery  of  the  deed  by  defendants 
to  Ella  Rogers,  she  turned  the  same  over  to  J.  M. 
Shearer,  who,  to  defendants '  best  knowledge  and  belief, 
is  still  in  possession  thereof;  that  to  prevent  the  threat- 
ened foreclosure  of  the  mortgage  aforesaid,  defendant 
Chas.  E.  Wills,  assumed  the  same  and  payment  thereof 
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with  interest,  and  did  pay  the  interest  overdue  and  has 
continued  to  assume  said  mortgage  and  to  pay  said  in- 
terest, as  the  same  became  due,  according  to  its  tenor ; 
that  the  principal  is  not  due  and  cannot  be  paid  until 
January  25, 1918 ;  that  plaintiflFs  have,  ever  since  Sep- 
tember 30, 1916,  by  word,  act  and  deed,  exercised  own- 
ership of  said  tinehurst  property,  holding  themselves 
out  as  the  owners  thereof,  and  admitting  the  execution 
and  delivery  of  a  deed  thereto  by  defendants  to  them ; 
that  they  have  suffered  no  damage ;  and  that  defend- 
ants are  now  ready  and  willing  to  make  a  duplicate 
deed  to  plaintiffs  of  said  property,  if  the  original  is  lost 
or  unavailable,  if  the  court  shall  deem  such  execution 
and  delivery  proper. 

There  was  a  reply  putting  in  issue  the  new  matter, 
and  upon  the  trial  there  was  a  verdict  in  favor  of 
plaintiffs  for  $1,600  damages. 

There  was  evidence  introduced  on  behalf  of  the  plain- 
tiffs tending  to  show  that  no  conveyance  of  the  Pine- 
hurst  property  had  been  tendered  to  them;  that  they 
had  been  promised  such  a  deed  from  time  to  time,  and 
that  they  had  no  knowledge  of  the  execution  of  such 
deed  and  its  delivery  to  Shearer,  until  Mr.  Wills 
showed  them  a  deed  which  he  had  prepared  and  exe- 
cuted but  refused  to  deliver  until  plaintiffs  had  paid 
certain  commission  on  the  sale  claimed  by  Shearer. 

On  the  part  of  the  defendants  there  was  evidence 
tending  to  show  that  defendants  had  prepared  and  ex- 
ecuted a  deed,  in  accordance  with  the  option,  and  de- 
livered it  to  Mrs.  Rogers,  one  of  the  plaintiffs,  who  in 
turn  at  once  delivered  it  to  Shearer,  to  hold  as  security 
for  commissions  claimed  by  him  as  agent  for  the 
plaintiffs  in  negotiating  the  exchange  of  properties. 

There  was  a  motion  for  a  new  trial,  which  the  court 
granted,  assigning  as  a  reason  therefor  the  following 
alleged  errors : 
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*  *  That  there  was  no  evidence  in  the  case  on  which  to 
hase  a  verdict  for  that  the  plaintiffs  had  accepted  and 
dealt  with  as  their  own  the  property  contracted  to  be 
exchanged  with  them  by  the  said  defendant,  and  the 
plaintiffs  had  i;atified  the  action  of  their  agents  in  deal- 
ing with  said  property  formerly  belonging  to  defend- 
ants as  the  plaintiffs'  own  property,  and  that  there- 
fore, the  verdict  was  against  the  law,  and  by  reason 
thereof,  a  motion  for  nonsuit  should  have  been  allowed 
in  the  first  instance  upon  motion  of  attorney  for  de- 
fendants, and  a  directed  verdict  in  favor  of  the  defend- 
ant should  have  been  allowed  at  the  close  of  the  testi- 
mony. 

"That  the  court  committed  error  in  not  giving  the 
following  instruction,  which  was  not  included  either  in 
words  or  substance  in  the  court's  general  instructions: 
'The  court  further  instructs  the  jury  that  if  you  find 
delivery  of  the  deed  in  question  has,  in  fact,  been  made 
by  defendants  to  plaintiffs,  or  their  agent,  authorized 
to  receive  delivery,  such  delivery,  if  in  fact  so  made, 
cannot  be  affected  by  the  fact  that  the  deed  of  convey- 
ance might  subsequently  again  come  under  the  control 
of  the  grantors,  and  defendants  in  this  case. ' 

**That  there  was  evidence  in  the  case  to  justify  the 
giving  of  the  said  instruction. 

**That  the  court  committed  error  in  not  giving  the 
following  instruction,  which  was  not  included  either  in 
words  or  substance  in  the  court's  general  instructions: 
*  You  are  further  instructed  that  if  you  find  that  deliv- 
ery of  the  deed  in  question  was  in  fact  made  by  defend- 
ants to  plaintiffs,  or  their  agent,  but  tha^t  said  deed  was 
not  recorded  and  was  held  by  said  agent  or  any  other 
person  as  security,  or  for  any  other  reason,  such  non- 
recording  or  agreement  to  hold  said  deed,  cannot  affect 
said  delivery,  if  in  fact  made,  and  you  must  find  for 
defendants  and  against  plaintiffs.' 

**That  there  was  evidence  in  the  case  to  justify  the 
giving  of  the  said  instruction. 

**That  the  court  committed  error  in  not  giving  the 
following  instruction,  which  was  not  included  either  in 
words  or  substance  in  the  court 's  general  instruction : 
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*The  court  further  instructs  the  jury  that  if  you  find 
that  plaintiffs,  after  the  alleged  exchange  and  delivery, 
treated  the  Pinehurst  acreage  property  as  their  own, 
and  voluntarily  surrendered  their  Portland  property 
to  defendants,  then,  in  that  case,  you  may  take  such 
facts  into  consideration  in  determining  whether  deliv- 
ery of  the  deed  from  the  Wills  to  the  Rogers  had  in 
fact  been  made.  * 

**That  there  was  evidence  in  the  case  to  justify  the 
giving  of  the  said  instructions." 

From  the  order  setting  aside  the  verdict  and  grant- 
ing a  new  trial,  plaintiff  appeals.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Samuel  B.  Lawrence  and  Messrs.  Peters  &  Tur- 
ner, with  oral  arguments  by  Mr.  Lawrence  and  Mr. 
R:  F.  Peters. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  F.  Logan  and  Mr.  Walter  8.  Klein,  with  an 
oral  argument  by  Mr.  Logan. 

McBRIDE,  C.  J. — 1.  The  evidence  in  this  case  is  ex- 
ceedingly contradictory  and  indicates  that  the  wit- 
nesses on  one  side  or  the  other  were  guilty  of  wholesale 
deliberate  perjury.  The  evidence  seems  very  evenly 
balanced,  and  under  such  circumstances  we  are  not  dis- 
posed to  retry  the  facts  here,  as  suggested  by  plain- 
tiffs' counsel. 

2-5.  There  was  no  error  committed  by  the  court  in 
refusing  to  grant  a  nonsuit.  If,  as  plaintiffs  contend, 
they  expected  Wills  to  comply  with  his  contract,  and 
make  and  deliver  them  a  deed  when  his  wife  had  ex- 
ecuted it,  the  fact  that  based  upon  such  expectations 
they  spoke  of  the  property  as  their  own,  would  not 
ratify  the  action  of  defendants  in  secretly  making  a 
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conveyance  and  delivering  it  to  Shearer  without  plain- 
tiff's knowledge.  There  was  nothing  in  Shearer's 
relation  to  the  case  in  promoting  the  exchange,  which, 
of  itself,  would  make  him  the  agent  of  the  plaintiffs 
authorized  to  accept  the  deed  in  their  behalf,  and  such 
a  delivery,  without  some  further  authorization  by 
plaintiffs,  would  not  constitute  a  delivery  to  them.  In 
fact,  the  defendant  does  not  claim  in  his  testimony,  nor 
do  his  witnesses  testify,  that  the  deed  was  delivered  by 
him  to  Shearer  as  plaintiffs'  agent.  On  the  contrary, 
defendant  claims,  and  his  testimony  tends  to  show,  that 
he  delivered  the  deed  to  Mrs.  Eogers  herself,  which,  if 
true,  was  a  good  and  complete  delivery  passing  the 
title,  which  could  not  revest  in  defendant  by  reason  of 
the  fact  that  Mrs.  Eogers  immediately  surrendered  the 
custody  of  the  conveyance  to  Shearer. 

The  action  of  the  court  in  overruling  defendants' 
motion  for  a  nonsuit  was  correct  and  furnished  no 
ground  for  setting  aside  the  verdict. 

6,  7.  The  court  erred  in  not  giving  the  first  requested 
instruction  quoted  in  our  statement.  There  was  some 
testimony  on  the  part  of  plaintiff  to  the  effect  that  sub- 
sequent to  the  date  when  Wills  claims  he  delivered  the 
deed  to  Mrs.  Rogers,  and  to  its  alleged  transfer  by  her 
to  the  possession  of  Shearer,  Mr.  Lawrence,  acting  for 
plaintiffs,  asked  to  see  the  deed  and  that  Wills  left 
the  room  a  moment  and  returned  with  the  deed  and 
handed  it  to  Lawrence.  Inasmuch  as  the  deed  had 
never  been  recorded,  a  jury  of  lajrmen  might  conclude 
that  even  if  it  had  been  delivered  to  Mrs.  Rogers,  as 
defendant  claimed,  and  subsequently  came  back  into 
defendant's  possession  before  being  recorded,  the  title 
was  still  ijQ  defendants.  For  the  same  reason  the  sec- 
ond request  quoted  above  should  have  been  given  and 
the  refusal  so  to  instruct  was  error. 
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Neither  of  the  points  involved  here  was  sufficiently 
covered  by  the  general  instruction,  and  the  refusal  to 
give  these  requests  would  have  constituted  reversible 
error  on  appeal  had  the  judgment  been  allowed  to 
stand. 

8,  9.  We  are  of  the  opinion  the  court  was  justified  in 
granting  a  new  trial.  The  recent  amendment  to  the 
Constitution,  which  inhibits  the  court  from  passing  on 
the  weight  of  testimony  upon  a  motion  for  new  trial, 
imposes  upon  the  trial  court  the  duty  of  seeing  that  the 
law  by  which  the  jury  shall  measure  the  facts  shall  be 
accurately  stated,  and  if,  as  often  happens  in  the  hurry 
of  a  trial,  a  mistake,  which  might  have  an  influence 
upon  the  verdict,  has  been  made,  the  proper  place  to 
correct  it  and  save  ultimate  needless  expense  is  in  the 
Circuit  Court,  and  the  proper  method  is  by  granting  a 
new  trial. 

The  order  of  the  Circuit  Court  is  affirmed. 

Affibmed. 
Bean,  Johns  and  Bennett,  JJ.,  concur. 


Argaed  February  19,  ftffirxned  April  8^  1919. 

EICHARDSON  v.  POLK  COUNTY. 

(179  Pac.  664.) 

Dedication— Higliway— Evidence. 

1.  Evidence  litld  to  show  that  there  had  been  a  dedication  for  the 
use  of  the  public  as  a  county  road  of  all  land  between  the  lines  of 
two  old  rail  fences  erected  by  plaintiffs'  predecessor,  so  that  plaintiffs 
were  not  entitled  to  any  of  the  land  between  such  lines. 

[As  to  what  amounts  to  a  dedication  of  a  highway,  see  note  in 
OT  Am.  St.  Bep.  749.] 

From  Polk :  Harby  H.  Belt^  Judge. 
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Department  1. 

This  suit  to  quiet  title  was  brought  by  A.  E.  Rich- 
ardson and  his  wife  against  Polk  County  and  it  in- 
volves a  road.  The  first  question  in  dispute  is  whether 
the  road  is  a  legally  existing  county  road ;  and  if  it  is, 
then  the  next  question  is  whether  the  line  along  which 
the  plaintiffs  commenced  to  build  a  new  fence  is 
inside  of  the  road.  A  patent  dated  March  18,  1859, 
was  issued  to  Benjamin  F.  Burch  and  his  wife  Eliza 
A.  Burch  for  a  donation  land  claim  embradng  640 
acres.  Th^  patent  conveyed  the  south  half  of  the  claim 
to  Benjamin  F.  Burch  and  the  north  half  to  his  wife. 
The  road  in  controversy,  which  for  the  sake  of  con- 
venience we  shall  call  the  Burch  road,  runs  across  the 
south  half  of  the  donation  land  claim.  The  westerly 
end  of  the  Burch  road  connects  with  the  main  highway, 
which  extends  from  Independence  to  Corvallis,  at  a 
point  where  the  Independence-Corvallis  highway  runs 
north  and  south.  Leaving  the  Independence-Corvallis 
highway,  the  Burch  road  runs  across  the  Burch  dona- 
tion land  claim,  a  distance  of  about  one  half  of  a  mile ; 
and  upon  leaving  the  east  line  of  the  donation  land 
claim,  the  road  continues  onward  towards  the  east  for 
a  distance  of  about  four  miles  to  Buena  Vista. 

In  1912  the  plaintiffs  purchased  from  M.  M.  Diel 
and  her  husband  a  tract  of  land  which  lies  on  the  south 
side  of  and  is  adjacent  to  the  Burch  road  along  its 
entire  course  as  it  crosses  the  donation  land  claim. 
The  land  which  the  plaintiffs  purchased  is  described 
in  their  deed  as  follows : 

**  Beginning  at  a  point  which  is  25.75  chains  north 
and  6.24  chains  east  of  the  southwest  corner  of  the 
Donation  Land  Claim  of  B.  F.  Burch  and  wife,  Not. 
No.  1520,  Claim  No.  39,  Township  9  South  Range  4 
West  of  the  Willamette  Meridian  thence  running 
north  8.03  chains;  thence  West  7.98  chains;   thence 


26  KlCHARDSON  V.   POLK  CoUNTY.  [92   Or. 

along  west  line  north  to  the  center  of  the  County  Boad 
running  thence  in  a  southeasterly  direction  and  along 
the  center  line  of  said  County  Boad  to  a  point  in 
the  east  line  of  said  Burch  Claim;  thence  south  6.89 
chains ;  thence  west  24.63  chains  to  point  of  beginning, 
containing  55  acres  of  land  be  the  same  more  or  less. '  * 

The  call  in  the  deed  which  speaks  of  running  from 
the  center  of  the  county  road  **in  a  southeasterly  direc- 
tion and  along  the  center  line  of  said  county  road** 
refers  to  the  Burch  road.  Benjamin  F.  Burch  died  at 
some  time  prior  to  the  trial.  The  house  in  which 
Burch  lived  is  located  near  to  and  on  the  ,south  side 
of  the  Burch  road  at  a  point  about  three  eighths  of  a 
mile  east  of  the  place  where  the  westerly  end  of  the 
Burch  road  connects  with  the  Independence-Corvallis 
highway. 

There  is  evidence  tending  to  show  that  at  least  some 
and  probably  most  of  the  road  lying  between-  the  east 
line  of  the  Burch  donation  land  claim  and  Buena  Vista 
is  40  feet  in  width  ^ '  between  fences. '  *  At  some  time, 
probably  in  1915,  a  petition  was  filed  with  the  County 
Court  asking  that  the  road  leading  from  the  Inde- 
pendence-Corvallis highway  to  Buena  Vista  be  widened 
to  60  feet  throughout  its  entire  length.  As  a  result 
of  the  petition  and  at  the  instance  of  the  County  Court 
a  survey  of  the  road  was  made  in  March,  1915,  by  C.  E. 
Canfield,  the  county  surveyor.  Apparently  the  pro- 
ceedings to  widen  the  road  terminated  with  the  survey, 
because  there  is  no  record  of  any  further  steps.  When 
surveying  the  road  Canfield  drove  a  pipe  into  the 
ground  at  a  point  in  the  Independence-Corvallis  high- 
way where  he  calculated  the  center  line  of  the  Burch 
road  would,  if  extended,  intersect  the  center  line  of  the 
Independence-Corvallis  highway.  More  than  twenty 
years  ago  a  stone  was  placed  in  the  ground  at  the  east 
end  of  the  Burch  road    The  Davidson  donation  land 
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claim  lies  immediately  east  of  the  Burch  donation  land 
claim ;  and  the  northwest  comer  of  the  Davidson  claim 
coincides  with  the  inner  comer  of  a  re-entering  angle 
on  the  east  side  of  the  Burch  donation  land  claim.  The 
stone,  at  the  east  end  of  the  Burch  road,  marks  the 
location  of  the  inner  comer  of  the  re-entering  angle 
in  the  Burch  claim  and  the  northwest  corner  of  the 
Davidson  claim.  The  course  and  distance  of  a  straight 
line  run  from  the  pipe  in  the  Independence-Corvallis 
highway  to  the  stone  at  the  end  of  the  Burch  road  is 
south  62°  37'  east  37.07  chains. 

In  April,  1915,  Canfield  made  a  survey  of  the  prem- 
ises which  the  plaihtiflfs  had  purchased  from  the  Diels. 
The  survey  demonstrated  that  the  description  con- 
tained in  the  deed  embraces  only  about  44  acres  in- 
stead of  55  acres  of  land.  There  was  a  rail  fence 
along  the  south  side  of  the  Burch  road.  Throughout 
the  length  of  and  on  each  side  of  this  rail  fence  were 
trees  and  much  undergrowth.  The  plaintiffs  caused 
some  of  these  trees  to  be  grubbed  out  and  they  cleaned 
out  the  undergrowth  and  removed  the  rail  fence ;  and 
afterwards,  in  1916,  the  plaintiffs  caused  the  surveyor 
to  run  a  straight  line  from  the  pipe  in  the  Independ- 
ence-Corvallis  highway  to  the  stone  at  the  end  of  the 
Burch  road.  After  running  the  line  from  the  pipe 
to  the  stone  the  surveyor  ran  and  marked  upon  the 
ground  a  line  on  the  south  side  of,  20  feet  from  and 
parallel  with,  the  first  line.  'The  plaintiffs  commenced 
to  construct  a  wire  fence  along  the  line  which  was 
located  20  feet  to  the  south  of  the  line  which  connects 
the  pipe  and  stone.  The  line  upon  which  the  rail  fence 
stood  on  the  south  side  of  the  Burch  road  is  through- 
out its  entire  length  a  few  feet  to  the  south  of  the  line 
along  which  the  plaintiffs  propose  to  construct  a  wire 
fence;  and  hence  if  permitted  to  complete   the  wire 
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fence  it  will  have  the  efTect  of  narrowing  the  Burch 
road.  The  objections  which  the  county  raised  to  the 
construction  of  the  proposed  fence  resulted  in  this 
lawsuit.  The  decree  of  the  Circuit  Court  was  for  the 
county  and  the  plaintiffs  appealed.  Affibmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Waiter  C.  Winslow. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  E.  K.  Piasecki,  District  Attorney, 

HARRIS,  J. — ^1.  The  plaintiffs  disavow  any  inten- 
tion  to  close  the  Burch  road  or  to  prevent  the  public 
from  using  it ;  but  they  do  contend  that  the  road  should 
be  treated  as  a  40-foot  highway  with  a  straight  line 
connecting  the  pipe  and  stone  as  the  center  line  of  the 
road.  The  county  insists  that  the  Burch  road  is  a 
public  highway ;  that  the  rail  fence  which  was  removed 
by  the  plaintiflfs  marked  the  south  boundary  of  the 
road,  and  that  therefore  the  plaintiffs  cannot  lawfully 
build  a  fence  north  of  the  line  upon  which  the  old  rail 
fence  stood.  The  county  relies  upon  the  doctrine  of 
dedication  as  well  as  upon  the  rule  of  prescription  to 
establish  its  contention. 

It  will  be  necessary  to  give  a  sunmiary  of  the  testi- 
mony relating  to  the  Burch  road.  At  some  time  after 
locating  upon  his  donation  land  claim  Benjamin  F. 
Burch  established  a  gateway,  primarily,  we  may  pre- 
sume, to  enable  him  to  reach  the  Independence-Cor- 
vallis  highway  and  secondarily,  we  may  assume,  for 
the  accommodation  of  his  neighbors  living  east  of  his 
premises.  After  having  maintained  the  gateway  for 
some  indefinite  period  Benjamin  F.  Burch  removed 
the  gates  and  from  that  time  on  there  was  an  open 
road  from  the  Independence-Corvallis   highway  to 
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Buena  Vista.  When  the  gates  were  removed  and  the 
road  opened  to  the  public  there  was  a  rail  fence  on 
each  side  of  the  Bnrch  road;  and  bo.th  these  rail 
fences  had  been  built  by  Burch.  The  rail  fence? 
were  not  absolutely  straight  and  yet  each  was  built 
on  a  comparatively  straight  line  and  was  about  as 
straight  as  was  practicable,  considering  the  surface 
of  the  ground  and  the  presence  of  trees.  There  is 
no  dispute  concerning  the  location  of  the  rail  fence  on 
the  south  side  of  the  Burch  road.  The  parties  are 
not  agreed,  however,  upon  the  exact  location  of  the 
old  rail  fence  on  the  north  side  of  the  road,  espe- 
cially at  the  east  end.  At  some  time,  between  seven 
and  ten  years  prior  to  the  trial  which  occurred  in  1917, 
the  rail  fence  on  the  north  side  of  the  road  was  re- 
moved and  a  new  fence  was  built.  The  plaintiffs  say 
that  this  new  fence,  especially  at  the  east  end,  was 
moved  out  into  the  Burch  road,  at  some  places  3  or  4 
feet  and  other  places  7,  8  and  9  feet.  All  the  wit- 
nesses, however,  who  had  personal  knowledge  of  the 
existence  of  the  rail  fence  on  the  north  side  of  the 
Burch  road,  testified  that  the  new  fence  was  built  on 
or  practically  on  the  line  of  the  old  rail  fence.  It 
will  not  be  necessary  to  attempt  to  decide  whether  the 
fence  now  along  the  north  side  of  the  road  does  or 
does  not  vary  from  the  line  of  the  old  rail  fence,  for 
the  reason  that,  even  according  to  the  contention  of 
the  plaintiffs,  the  variation  did  not  exceed  9  feet  at 
any  one  place  and  in  the  main  would  probably  not 
be  greater  than  3  or  4  feet.  Assuming  without  de- 
ciding that  the  present  fence  along  the  north  side  of 
the  road  occupies  the  line  of  i  the  original  rail  fence 
we  now  turn  to  a  map  drawn  from  measurements  made 
upon  the  ground.  We  observe  from  an  inspection  of 
the  map  that  at  its  west  end  the  Burch  road  is  66  feet 
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wide  between  the  lines  of  the  rail  fences  and  at  its  east 
end,  where  it  crosses  the  east  line  of  the  Burch  dona- 
tion land  claim,  the  road  is  44  feet  wide  between  the 
lines  of  the  rail  fences ;  and  that  between  its  east  end 
and  its  west  end  the  width  of  the  road  varies  from  43 
feet  to  67  feet  between  the  lines  of  the  rail  fences. 

W.  A.  Scott,  who  was  59  years  old  at  the  time  of 
the  trial,  testified  that  when  he  was  16  years  of  age  he 
commenced  to  work  for  Bnrch  and  that  he  continued 
to  work  for  him  for  about  15  years.  Scott  says  that 
although  he  recollects  of  a  gate  being  there  before 
''he  went  to  work,'*  the  road  was  open  when  he  com- 
menced to  work  for  Burch.  According  to  the  testi- 
mony of  Scott  the  road  was  open  to  the  public  at  least 
43  years  prior  to  the  date  of  the  trial  or  at  least  as 
early  as  1874.  Scott  also  testified  that  it  was  his  rec- 
ollection that  the  road  supervisor  worked  the  road 
nearly  every  year  while  the  witness  was  in  the  employ 
of  Burch.  This  same  witness  further  stated  that 
''the  county  overseer  ordered  him  [Burch]  to  work 
like  they  do  now'*  and  that  he  [the  witness]  as  an 
employee  of  Burch  but  under  the  supervision  of  the 
road  supervisor  worked  on  this  road  with  a  plow  and 
a  scraper.  According  to  the  testimony  of  Scott,  no 
attempt  was  ever  made  by  Burch  to  interfere  with  any 
road  supervisor. 

M.  N.  Prather  stated  that  he  could  "remember  dis- 
tinctly the  road  was  there  in  1870'';  that  he  was  road 
supervisor  from  1914  to  1916  and  that  Polk  County 
paid  for  the  work  done  on  the  road. 

S.  H.  McEImurray  said  that  he  had  known  the  road 
Since  1872  and  that  it  was  "open  at  both  ends"  when 
he  first  saw  it;  that  he  was  road  supervisor  in  1876 
and  1877 ;  and  that  while  he  was  such  supervisor  Burch 
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** asked  me  one  day  if  I  wouldn't  have  the  road 
grubbed  out  there  east  of  his  house  running  down 
here,  I  told  him  I  would  see  the  County  Court,  and 
whatever  they  said,  if  they  said  grub  it  out  I  would 
do  so.  So  I  come  down  and  saw  the  County  Court 
and  they  said  *  Go  ahead  and  ^rub  it  out  and  grade  it 
up' — it  had  never  been  graded,  never  been  graded  or 
nothing.  I  went  and  grubbed  it  out  that  spring  and 
the  next  summer,  I  think  it  was  77,  I  graded  it  too ; 
we  didn't  have  no  graders  in  the  county,  there  wasn't 
but  one  or  two  dump  scrapers  at  the  time.'* 

Continuing  with  his  testimony,  McElmurray  said 
that  the  road  was  first  graveled  *'in  '80  some  time'* 
and  has  "been  graveled  ever  since";  that  it  has  been 
"kept  up  by  the  county,  the  county  paid  me  for  what 
work  I  did." 

Peter  Kurre  said  that  he  had  known  the  road  for 
about  34  years;  that  he  was  road  supervisor  in  1886 
and  that  he  put  "the  first  bridge  in  there."  This 
witness  also  testified  as  follows : 

"I  have  worked  on  that  road,  individually  myself, 
for  25  years.  I  graveled  it,  I  graded  it,  and  I  was 
supervisor  on  that  road  for  one  year.  The  county 
paid  me  for  it." 

D.  P.  Stapleton  said  that  he  knew  that  the  road  had 
been  open  for  at  least  35  years. 

Peter  Kurre  testified  that  during  the  last  25  years 
"the  average  width  of  the  traveled  path  of  the  road" 
has  been  "close  to  30  or  35  feet";  that  the  road  has 
"been  a  splendid  road"  and  that  it  has  "been  graded 
and  leveled  like  an  ordinary  county  road. ' ' 

J.  M.  Jones,  who  has  resided  in  Independence  for 
about  45  years,  said  that  he  had  known  the  road  * '  ever 
since  I  can  remember"  and  that  the  average  width  of 
the  road,  including  the  gravel,  the  grading  and  ditches, 
was  about  40  feet. 
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.  D.  p.  Stapleton  said  that  in  his  opinion  the  average 
width  of  the  road,  including  the  ditches,  was  **  possi- 
bly 32  or  33  feet." 

W.  A,  Scott  stated  that  **a  space  of"  between  30 
and  40  feet  *' could  be  used  by  the  public  for  travel 
without  obstructions." 

Wh^n  asked  to  state  **  about  how  wide  is  the  average 
traveled  portion  of  the"  Burch  road,  William  Addison 
stated  that  it  was  **25  or  30  feet." 

The  evidence  clearly  shows  an  unmistakable  inten- 
tion on  the  part  of  Benjamin  F.  Burch  to  abandon 
all  the  land  between  the  two  rail  fences  to  the  use  of 
the  public  as  a  county  road;  and  consequently  there 
was  a  common-law  dedication  of  all  the  land  between 
the  lines  of  the  old  rail  fences :  City  of  Clatskame  v. 
McDonald,  85  Or.  670,  674  (167  Pac.  560) ;  McCoy  v. 
Thompson,  84  Or.  141,  148  (164  Pac.  589).  Burch  re- 
moved  the  gates  so  that  the  public  could  use  the  road 
without  hindrance;  he  built  the  rail  fences  for  no 
other  conceivable  purpose  than  to  confine  the  travel 
between  the  fences ;  the  county  accepted  the  dedication 
and  for  more  than  30  years  has  kept  the  road  graded 
and  graveled,  and  the  uncontradicted  evidence  is  that 
the  road  compares  favorably  with  the  other  county 
roads,  including  the  Independence-Corvallis  highway ; 
the  record  shows  that  every  dollar  paid  for  work  upon 
the  road  was  paid  by  the  county  and  there  is  no  evi- 
dence that  any  person  worked  upon  the  road  without 
pay;  the  strongest  kind  of  confirmation  of  the  inten- 
tion of  Burch  to  dedicate  the  road  is  found  in  the  fact 
that  he  himself  recognized  that  the  road  was  a  county 
road  when  he  caused  Scott  to  work  upon  it  in  obe- 
dience to  the  order  of  the  road  supervisor.  The  evi- 
dence is  of  the  most  convincing  character  and  leaves 
no  room  for  doubt  as  to  the  intention  of  Burch  when 
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lie  opened  the  road  to  the  public :  Harris  v.  St.  Helens, 
72  Or.  377,  386  (143  Pac.  941,  Ann.  Cas.  1916D,  1073). 
The  lines  upon  which  the  rail  fences  stood  mark  the 
boundaries  of  the  Burch  road.  The  decree  appealed 
from  is  affirmed,  but  without  costs  to  any  party  in 
either  court.  Afpirmbd. 

McBbidb^  C.  J.|  and  Bean  and  Benson,  JJ.,  concur. 


Argued  Mftrcli  29,  afBrmed  April  8,  1919. 

SCHWEDLEE    v.    FIRST    STATE    BANK    OF 

GRESHAM. 

(179  Pac.  671.) 

Ptuid— CtomplaJnt— Injiny  to  Plaintiff. 

1.  Complaint  in  action  for  fraud  held  demurrable  as  failing  to 
show  injury  to  plaintiff. 

[As  to  actions  to  recover  for  false  representations,  see  note  in 
18  Am.  8t  Bep.  555.] 

Limitation  of  Aetiooa — ^Action  for  FtAud. 

2.  An  action  for  fraudulent  misrepresentations  is  governed  by  tbe 
two-year  statute  of  limitations,  subdivision  1,  Section  8,  L.  O.  ti.,  as 
to  injury  to  the  person  or  rights  of  another  not  arising  on  contract 
and  not  especially  enumerated,  and  not  subdivision  4,  Section  6, 
Lu  O.  L.,  as  to  actions  for  injuring  personal  property. 

From  Multnomah:  Calvik  U.  Gantbnbbin,  Judge. 

Department  2. 

Plaintiff  appeals  from  a  judgment  sustaining  a  de- 
murrer to  his  complaint.  The  action  is  brought  to 
recover  damages  for  fraud  and  deceit  The  substance 
of  the  allegations  of  the  complaint  is  as  follows : 

After  the  averment  of  the  incorporation  of  the  de- 
fendant State  Bank,  it  is  alleged  in  paragraph  II  that 
plaintiff   was   the  owner,  subject  to  a  mortgage   of 

92  Or.— • 
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$5,000,  of  certain  real  property  near  Gresham,  Ore- 
gon, describing  the  same  by  metes  and  bounds. 

Paragraph  in.  That  prior  to  the  twenty-fourth 
day  of  March,  1914,  W.  S.  Brande  was  the  owner,  sub- 
ject to  a  mortgage  of  $16,000,  of  certain  real  property 
particularly  describing  the  same,  known  as  the  Cor- 
nutt  place.  ^ 

Paragraph  IV.  That  prior  to  the  twenty-fourth 
day  of  March,  1914,  the  defendant,  Archie  Meyers, 
was  the  owner  of  certain  real  property,  particularly 
describing  the  same,  containing  eighty-five  (85)  acres, 
more  or  less,  in  Clackamas  County,  Oregon;  and  fur- 
ther averred  that  during  ^all  the  times  mentioned  in 
the  complaint,  plaintiff  was  a  customer  and  depositor 
of  the  defendant  bank,  and  for  a  number  of  years  had 
transacted  all  his  business  with  the  defendant.  First 
State  Bank  of  Gresham ;  that  the  defendants  were  ac- 
quainted with  his  financial  condition ;  that  the  defend- 
ant Archie  Meyers  was  president  of  the  bank,  and 
that  plaintiff  for  a  number  of  years  had  intrusted  his 
affairs  to  the  defendants  and  relied  upon  the  honesty 
and  integrity  of  defendants;  that  defendants  knew 
that  plaintiff  ^s  assets  consisted  of  the  property  de- 
scribed in  paragraph  IE  of  the  complaint,  with  the 
stock  and  chattels  thereon,  and  that  the  same  was 
mortgaged  for  the  sum  of  $5,000. 

Paragraph  VI  is  as  follows : 

**That  on  or  about  the day  of  February,  1914, 

for  the  purpose  of  inducing  the  plaintiff  to  enter  into 
the  contract  as  hereinafter  referred  to  for  the  pur- 
chase of  said  land  described  in  paragraph  III  of  this 
complaint,  the  defendants  made  to  the  plaintiff  the 
following  representations:  That  one  W.  S.  Brande, 
the  owner  of  said  property  described  in  paragraph  III 
hereof,  desired  to  sell  said  property  for  $21,000.00, 
and  the  said  Brande  would  take  a  mortgage  of  $14,- 
000.00  for  the  unpaid  balance ;  that  the  plaintiff  could 
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secure  said  property  for  the  sum  of  $21,000.00,  $7,- 
000.00  to  be  paid  in  cash  and  the  plaintiff  and  his 
wife  to  make  and  execute  a  mortgage  of  $14,000.00 
to  one  Archelaus  Comutt  for  the  balance  of  the  pur- 
chase price  of  said  property,  the  said  mortgage  of 
$14,000.00  to  be  in  two  notes,  one  of  $2,000.00,  at  5 
per  cent,  payable  on  or  before  three  years  after  date, 
and  the  second  note  of  $12,000.00,  at  5  per  cent,  pay- 
able on  or  before  five  years  after  date,  and  the  said 
mortgage  of  $14,000.00  to  constitute  a  first  lien  on 
the  said  property;  that  the  defendants  had  a  pur- 
chaser for  plaintiff's  property;  that  said  purchaser 
would  pay  therefor  the  sum  of  $33,500,  the  plaintiff 
to  pay  to  the  defendants  the  sum  of  $1,500  as  commis- 
sion; that  the  defendants  knowing  the  financial  condi- 
tion of  the  plaintiff  and  knowing  that  the  only  way 
plaintiff  could  secure  $7,000.00  as  the  first  payment 
on  the  property  described  in  paragraph  III  was  to 
mortgage  his  home,  represented  to  the  plaintiff  that 
they  would  seculre  for  plaintiff  a  loan  of  $7,000.00  to 
become  the  first  Uen  on  plaintiff's  property;  that  they 
would  pay  the  $5,000.00  mortgage,  then  the  first  lien 
on  plaintiff's  property,  and  that  plaintiff  was  to  exe- 
cute and  deliver  to  the  First  State  Bank  of  Gresham 
a  second  mortgage  of  $5,000.00  on  said  property ;  that 
the  defendants  further  represented  to  plaintiff  that 
the  mortgage  of  $14,000.00  to  be  executed  by  the  plain- 
tiff and  his  wife  as  above  set  forth,  would  be  due  on 
or  before  three  and  five  years  respectively,  for  the 
reason  that  plaintiff  would  be  able  to  pay  said  mort- 
gage as  soon  as  the  transaction  for  the  purchase  of  the 
plaintiff's  property  was  consummated." 

In  paragraph  VJI  it  is  alleged  that  all  of  said  rep- 
resentations were  knowingly  false  and  were  believed 
and  relied  upon  by  plaintiff,  who  was  induced  thereby 
to  enter  into  the  contract  thereinafter  mentioned,  and 
were  made  for  the  purpose  of  deceiving  and  defraud- 
ing plaintiff. 

Paragraph  Vill  reads  thus : 
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**  Contemporaneous  with  the  above  mentioned  rep- 
resentations, the  defendant  Archie  Meyers  negotiated 
with  the  said  W.  S.  Brande  for  the  trading  of  the 
property  described  in  paragraph  III,  for  85  acres  of 
land  owned  by  the  said  Archie  Meyers  and  located 
in  Clackamas  county,  Oregon,  the  same  being  the 
property  described  in  paragraph  IV/' 

Paragraph  IX  is  as  follows  : 

''That  on  or  about  the  16th  day  of  February,'  1914, 
in  pursuance  to  and  on  account  of  the  said  represen- 
tations and  relying  upon  said  representations,  the  plain- 
tiff instructed  the  defendants  to  enter  into  a  contract 
with  the  said  W.  S.  Brande  on  behalf  of  this  plaintiff, 
wherein  and  whereby  plaintiff  agreed  to  purchase 
from  the  said  W.  S.  Brande  the  property  aescribed 
in  paragraph  III  of  this  complaint  for  the  sum  of 
$21,000,  payable  as  follows :  $7,000  cash  and  the  bal- 
ance in  two  notes,  one  for  $2,000,  at  5  per  cent,  interest 
payable  semiannually,  payable  on  or  before  three 
years  after  date,  and  the  second  note  of  $12,000,  at 
5  per  cent,  interest  payable  semiannually,  payable  on 
or  before  five  years  after  date,  the  said  notes  were 
secured  by  a  mortgage  in  the  sum  of  $14,000,  which 
mortgage  was  to  constitute  a  first  lien  on  the  property 
described  in  paragraph  IH  of  this  complaint;  that 
plaintiff  relymg  upon  said  representations  as  afore- 
said, further  agreed  with  the  defendants  that  he  would 
sell  and  instructed  the  defendants  to  sell  his  property 
to  the  purchaser  had  and  known  by  the  defendants 
for  the  sum  of  $33,500  and  agreed  to  pay  to  the  de- 
fendants as  their  conoimission  in  said  transaction  the 
sum  of  $1,500;  that  in  accordance  therewith,  on  the 
18th  day  of  March,  1914,  the  plaintiff ,  Ernest  Schwed- 
ler,  ai^J  his  wife,  Helen  Schwedler,  made,  executed 
and  delivered  to  Charles  Johnson  their  note  and  mort- 
gage in  the  sum  of  $7,000  and  which  mortgage  became 
a  first  lien  on  plaintiff's  property;  that  on  the  24th 
day  of  March,  1914,  the  plaintiff  and  his  wife  made, 
executed  and  delivered  to  Archelaus  Comutt  their 
notes  and  mortgage  in  the  sum  of  $14,000,  which  mort- 
gage is  the  first  lien  on  the  property   described  in 
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paragraph  HI  of  plaintiff's  complaint,  and  that  on 
the  24th  day  of  March,  1914,  the  plaintiff  and  his  wife 
made,  executed  and  delivered  to  the  First  State  Bank 
of  Gresham,  the  defendant  herein,  their  note  and  mort- 
gage in  the  snm  of  $5,000  and  which  note  and  mort- 
gage became  a  second  lien  on  the  plaintiff's  property; 
that  plaintiff  instructed  defendants  to  pay  to-  said 
W.  S.  Brande  said  $7,000.'' 

It  is  alleged  in  paragraph  X  in  effect:  That  the  said 
representations  were  false  and  at  the  time  were  known 
by  the  defendants  to  be  false  and  fraudulent  in  the  fol- 
lowing particulars;  that  the  defendants  did  not  have 
a  purchaser  for  plaintiff's  property;  that  the  said 
W.  S.  Brande  had  not  agreed  with  the  defendants  to 
sell  his  property  for  $21,000,  payable  as  specified,  but, 
on  the  contrary,  the  said  W.  S.  Brande  had  agreed  to 
trade  his  equity  in  said  property  for  the  property  of 
Archie  Meyers,  described  in  Paragraph  IV,  in  accord- 
ance with  the  written  agreement  of  Fel)ruary,  1914,  be- 
tween defendant  Meyers  and  Brande  nor  did  they  ever 
intend  to  pay  to  W.  S.  Brande,  said  $7,000,  but,  on  the 
contrary,  the  defendants  retained  and  appropriated  for 
their  own  use  and  purpose  the  said  $7,000 ;  that  Archie 
Meyers  and  W.  S.  Brande  consummated  their  deal  and 
Meyers  for  the  purpose  of  defrauding  plaintiff  re- 
quested Brande  to  make  the  deed  to  said  property  to 
plaintiff  which  was  executed  accordingly. 

It  is  then  alleged  in  paragraph  XI : 

**That  as  the  result  of  the  execution  of  the  mort- 
gages of  plaintiff  and  relying  upon  the  representation 
of  the  defendants,  tjie  plaintiff  herein  paid  as  interest 
on  the  $14,000  until  the  same  was  foreclosed,  the  sum 
of  $770;  that  plaintiff  has  paid  $840  interest  on  the 
mortgage  of  $7,000;  that  plaintiff  has  also  paid  $11 
filing  fees,  $18  court  costs  in  the  foreclosure  of  the 
$5,000  mortgage,  $75  attorneys'  fees  in  said  foreclos- 
ure, and  $150  attorneys'  fees  f of^  the  foreclosure  of 
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the  $59000  and  $14,000  mortgages;  that  plaintiff ,  in 
order  to  pay  the  interest  on  said  mortgages,  had  also 
to  borrow  the  snm  of  $1,077  at  8  per  cent  from  the 
10th  day  of  March,  1915,  and  has  incurred  an  obliga- 
tion thereon  in  the  sum  of  $129.24 ;  also  taxes  amount- 
ing to  $109.92/' 

That  by  reason  thereof,  plaintiff  has  lost  and  been 
wrongfully  deprived  of  the  sum  of  $9,103.19,  and  asks 
judgment  for  damages  in  that  sum. 

Defendants  demurred  to  the  complaint  upon  the 
grounds,  first,  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  second,  that  it  appears 
upon  the  face  of  the  complaint  that  the  action  has  not 
been  conmienced  within  the  time  limited  by  the  Code  of 
Oregon.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frcmk  T.  Collier. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Snow  <&  Bronaugh  and  Mr.  Carl  M.  Little,  with 
an  oral  argument  by  Mr.  Earl  C.  Bronaugh. 

BEAN,  J. — 1.  It  is  not  alleged  or  claimed  by  plain- 
tiff that  the  Comutt  place  was  not  purchased  in  ac- 
cordance with '  the  instructions  of  plaintiff,  or  that 
plaintiff  directed  defendant  Meyers  to  purchase  the 
place  on  the  condition  that  plaintiff  could  sell  his  $35,- 
000  farm,  or  that  the  place  which  he  purchased  was 
of  any  less  value  than  the  sum  paid  therefor.  The 
conveyance  of  the  ^* Comutt  place**  to  plaintiff  was 
made  on  or  before  March  24,  1914.  This  action  was 
commenced  on  September  21,  1916.  It  might  fairly 
be  supposed  that  a  $21,000  farm  would  yield  some  rent 
and  profit.  It  does  not  appear  from  the  complaint  that 
the  income  therefrom  during  the  time  the  land  was  held 
by  plaintiff  was  insufficient  to  pay  the  interest  on  the 
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purchase  price  and  the  taxes  on  the  real  property  and 
all  other  expenses  connected  therewith.  It  is  not 
shown  by  the  complaint  that  plaintiff  was  injured  in 
any  way  by  the  transfer  of  the  Clackamas  County  land 
to  Brande  by  defendant  Meyers  instead  of  paying  to 
Brahde  the  $7,000  and  then  Brande  paying  to  defend- 
ant Meyers  $7,000,  the  price  of  the  defendant  Meyers' 
85-acre  tract.  It  was  simply  closing  two  transactions 
at  one  time.  In  the  sale  of  the  Comutt  place  to  plain- 
tiff, he  obtained  precisely  what  he  bargained  for,  and 
for  the  agreed  price.  The  other  alleged  fraudulent 
representation  contained  in  paragraph  VI  of  the  com- 
plaint is  as  follows : 

**That  the  defendants  had  a  purchaser  for  plaintiff's 
property ;  that  said  purchaser  would  pay  therefor  the 
sum  of  $33,500.00,  the  plaintiff  to  pay  to  the  defend- 
ants the  sum  of  $1500.00  as  commission." 

And  in  paragraph  IX  of  the  complaint: 

"That  plaintiff,  relying  upon  said  representations 
as  aforesaid,  further  agreed  with  the  defendants 
that  he  would  sell,  and  instructed  the  defendants 
to  sell,  his  property  to  the  purchaser  had  and  known 
by  the  defendants  for  the  sum  of  $33,500.00,  and 
agreed  to  pay  to  the  defendants  as  their  commission 
in  said  transaction  the  sum  of  $1500." 

It  is  not  sl^own  by  the  complaint  that  the  defendants 
represented  that  they  had  a  purchaser  for  plaintiff's 
farm  ready  at  any  time  to  pay  $35,000  therefor.  The 
complaint  does  not  indicate  when  it  was  expected  plain- 
tiff's property  would  be  sold.  The  fact  that  plaintiff 
execut>ed  a  mortgage  for  $7,000  upon  his  property  for 
the  purpose  of  raising  money  to  make  the  cash  payment 
tpon  the  Comutt  place,  and  also  executed  a  mortgage 
for  $14,000,  $2,000  of  which  was  due  on  or  before  three 
years  from  that  date,  and  $12,000  on  or  before  five 
years  from  that  date,  shows  that  he  did  not  expect 
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that  his  Gresham  property  would  be  sold  at  that  time, 
as  by  the  sale  of  his  Gresham  land,  he  would  have 
realized  money  with  which  to  pay  the  entire  purchase 
price  of  the  Comutt  property.  This  ajso  indicates 
that  there  was  no  binding  contract  for  the  sale  of  his 
property.  It  is  not  alleged  that  the  defendants,  for 
any  consideration,  agreed  to  sell  plaintiff's  property 
or  in  any  way  guaranteed  the  making  of  such  sale. 

A  fair  construction  of  the  complaint  indicates  that 
the  plaintiff  undertook  to  make  a  larger  deal  than  he 
was  financially  able  to  carry  out.  It  appears  that 
he  entered  into  this  transaction  a  short  time  before 
the  beginning  of  the  great  world  war.  He  doee  not 
state  that  he  was  unable  to  make  a  sale  of  his  property, 
nor  does  he  show  whether  or  not  the  conditions  of  the 
real  estate  market  changed  soon  after  his  purchase 
was  made.  It  appears  to  have  been  a  matter  of  specu- 
lation. If  within  a  short  time  after  the  purchase  of 
the  Comutt  property  the  market  had  been  such  that 
he  could  have  sold  either  that  property  or  his  Gresham 
place  for  an  advance  of  $5,000  or  $6,000,  he  would 
have  had  no  cause  for  complaint.  The  transaction 
on  the  part  of  the  defendants  as  to  the  purchase  of 
the  Comutt  place  according  to  the  complaint  appears 
to  have  been  in  the  nature  of  advice.  Plaintiff  does 
not  show  any  reason  why  he  did  not  take  a  chance 
upon  the  speculation  the  same  as  any  purchaser.  The 
complaint  does  not  state  a  cause  of  action. 

2.  As  to  the  second  ground  of  the  demurrer,  the  po- 
sition of  plaintiff  is  that  he  could  institute  the  action 
within  six  years  under  the  provisions  of  Section  6, 
subdivision  4,  L.  0.  L.,  which  enumerates : 

**An  action  for  taking,  detaining  or  injuring  per- 
sonal property,  including  an  action  for  the  specific  re- 
covery thereof.*' 


April,  1919.]        In  bb  Wsmple's  Estatb.  41 

The  contention  of  plaintiff  is  that  the  frand  was  an 
injury  to  property. 

This  is  strictly  an  action  for  trespass  on  the  case, 
and  not  on  contract.  The  time  for  the  commenQement 
of  this  action  is  governed  by  Section  8,  subdivision  l, 
L.  0.  L.,  which  specifies  two  years  for  beginning 

''An  action  for  assault,  battery,  false  imprisonment, 
for  criminal  conversation,  or  for  any  injury  to  the 
person  or  rights  of  another,  not  arising  on  contract, 
and  not  herem  especially  enumerated.*' 

This  was  the  holding  in  Hood  v.  Seachrest,  89  Or. 
457  (174  Paa  734),  an  opinion  by  Mr.  Justice  Benson, 
which  was  an  action  for  fraud  and  deceit,  and  it  was 
held  to  be  governed  by  Section  8,  L.  0.  L.  The  deci- 
sion in  that  case  is  decisive  of  this  case :  See,  also, 
Smith  V.  Day,  39  Or.  531  (64  Pac.  812,  65  Pac.  1055) ; 
Dalton  V.  Kdsey,  58  Or.  244,  250  (114  Pac.  464). 

There  was  no  error  in  sustaining  the  demurrer  to 
plaintiff's  complaint.  Therefore,  the  judgment  of  the 
lower  court  is  affirmed.  Affibmbd. 

McBbide^  C.  J.y  and  Johns  and  Bennett^  JJ.,  con- 
car. 


Slrgaed  Mereli  20,  affirmed  April  8,  1919. 

In  Eb  WEMPLE 'S  ESTATE. 
JENNINGS  V.  STEARNS. 

(179  Pac.  674.) 

m 

Jimitfttloii  of  Actions— Bvfpemiion  of  Statute — ^Al>Bence  ftom  Stata. 

1.  Where  decedent,  a  resident  af  Michigan,  in  April,  1906,  in  that 
state,  borrowed  money  from  plaintiff,  also  a  resident  of  Michigan,  and 
plaintiff  in  Angnst,  1909,  demanded  payment  of  the  debt  in  Iowa,  and 
a  partial  payment  was  made,  and  thereafter  deceased  removed  to  Ore- 
gon in  April,  1910|  where  she  resided  until  her  death  in  Septemberi 
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1915,  plaintiff  w&s  not  relieved  from  the  effect  of  the  statute  of  limi- 
tations  by  Section  16,  L.  Oi  L.,  relating  to  the  suspension  of  the 
statute  by  absence  from  state. 

[As  to  exception  in  statute  of  limitations  as  to  time  defendant 
is  absent  from  the  state  as  applicable  to  nonresidence  at  time  of 
accrual  of  action,  see  note  in  Ann.  Cas.  1912D,  467.] 

From  Multnomah :  Edwin  V.  Littlbfibld,  Judge. 

Department  1. 

On  August  10,  1916,  plaintiff  presented  to  the  ex- 
ecutor of  the  estate  of  Alice  Edna  Wemple,  deceased, 
her  claim  against  the  same,  for  borrowed  money,  in 
the  sum  of  $900  with  interest  thereon.  The  statement 
of  the  claim  disclosed  upon  its  face  that  the  money  had 
been  borrowed  on  April  5,  1906,  and  that  a  payment 
of  $50  had  been  made  upon  the  debt,  the  date  of  which 
did  not  appear  therein.  The  claim  was  rejected  by  the 
executor,  as  barred  by  the  statute  of  limitations. 
Plaintiff  then  took  the  proper  steps  to  present  the  mat- 
ter to  the  County  Court,  where  the  claim  was  again  re- 
jected upon  the  same  ground.  An  appeal  was  then 
taken  to  the  Circuit  Court  with  a  like  result,  and  from 
the  judgment  therein,  this  appeal  is  taken. 

The  facts,  as  disclosed  by  the  record,  are  substan- 
tially as  follows:  On  April  5,  1906,  in  the  State  of 
Michigan,  the  decedent  borrowed  from  plaintiff  the 
sum  of  $950,  both  parties  being  then  residents  of  Mich- 
igan. On  August  1, 1909,  plaintiff  demanded  pa5Tnent 
of  the  debt  in  the  State  of  Iowa,  and  a  payment  of  $50 
was  made.  The  decedent  removed  from  Iowa  to 
Oregon  in  the  month  of  April,  1910,  where  she  con- 
tinued to  reside  until  her  death,  which  occurred  on 
September  29,  1915.  AfpirAed. 

For  appellant  there  was  a  brjef  over  the  names  of 
Mr.  P.  C.  Howell  and  Messrs.  Wilbivr,  Spencer  S  Beck- 
ett, with  an  oral  argument  by  Mr.  Howell. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  0.  Stearns,  Jr. 

BENSON,  J. — ^The  one  legal  question  presented  by 
this  appeal  is  as  to  whether  or  not  Section  16,  L.  0.  L., 
relieves  the  plaintiff  from  the  effect  of  the  statute  of 
limitations.  The  latest  interpretation  of  Section  16, 
L.  0.  L.,  by  this  court,  is  found  in  the  case  of  Fargo 
▼.  Dickover,  87  Or.  215  (170  Pac.  289),  which  was  de- 
cided after  the  plaintiff  herein  had  filed  her  brief.  We 
might  well  rest  our  conclusion  in  the  present  discus- 
sion upon  the  opinion  jiist  mentioned,  but  the  ability 
and  force  of  plaintiff's  argument,  and  the  contention 
that  this  court  has  held  otherwise  in  Jamieson  v.  Potts, 
55  Or.  292  (105  Pac.  93, 25  L.  R.  A.  (N.  S.)  24),  justifies 
a  serious  consideration  of  the  attitude  of  this  court 
upon  the  important  subject  under  discussion.  It  was 
first  presented  in  the  case  of  McCormick  v.  Blanchard, 
7  Or.  232.  The  facts  in  that  litigation  were,  that  in 
July,  1866,  in  Chicago,  Blanchard  executed  his  promis- 
sory note  in  favor  of  plaintiff,  payable  on  or  before 
July  1,  1867.  A  payment  was  made  on  November  29, 
1871.  Defendant  moved  to  Oregon  three  years  before 
the  action  was  commenced.  The  conclusion  of  this 
court  in  an  opinion  written  by  Mr.  Justice  Prim  is 
succinctly  stated  in  the  syllabus,  thus : 

**When  a  debt  is  contracted  in  another  state  by  a 
person  who  afterwards  removes  to  this  state,  the  stat- 
ute of  limitations  begins  to  run  against  the  debt  at  the 
time  when  the  cause  of  action  accrued  where  the  debt 
was  created,  and  not  at  the  time  of  the  debtor's  arrival 
in  this  state. ' ' 

Then  came  tiie  case  of  Crane  v.  Jones,  24  Or.  419 
(33  Pac.  869).  '  Here  we  find  the  facts  disclosed 
thus :  The  defendant,  in  April,  1879,  indorsed  a  promis- 
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sory  note  to  plaintiff  in  Canada,  the  note  being  payable 
one  month  after  date.  Shortly  after  the  maturity  of 
the  note,  defendant  removed  to  Oregon,  and  for  more 
than  nine  years  was  concealed  within  the  state  under 
an  assumed  name.  This  court  again  held  that  Section 
16  does  not  apply  to  nonresidents,  basing  the  conclu- 
sion upon  the  authority  of  McCormick  v.  Blanchard, 
7  Or.  232,  without  comment. 

Then  followed  the  case  of  Van  Santvoord  v.  RoetJUer, 
35  Or.  250  (57  Pac.  628,  76  Am.  St.  Eep.  472),  wherein 
the  plaintiff  obtained  a  judgment  against  the  defendant 
in  territory  that  is  now  the  State  of  South  Dakota,  on 
March  4, 1886.  Defendant  left  South  Dakota  in  1890, 
coming  to  Oregon,  from  which  state  he  departed  in 
1891,  residing  elsewhere  for  about  three  years,  and 
then  returned  to  this  state  and  continued  to  reside 
here.  When  the  action  was  begun  here,  uppn  the  judg- 
ment, more  than  ten  years  had  elapsed  since  the  ren- 
dition of  the  judgment  in  South  Dakota,  and  this  court, 
expressly  following  the  cases  of  McCormick  v.  Blafl- 
chard,  7  Or.  232,  and  Crane  v.  Jones,  24  Or.  419  (33  Pac. 
869),  in  an  opinion  by  Mr.  Chief  Justice  Wolverton, 
says: 

*'The  appellants  question  the  soundness  of  these 
cases,  and,  while  we  might  be  disposed  to  agree  with 
them  were  it  a  matter  of  first  impression,  we  are  now 
bound  by  the  rule  of  stare  decisis.  If  the  practice  is 
to  be  changed  after  it  has  been  in  vogue  for  so  long 
a  time,  it  should  be  by  the  legislature  rather  than  by 
the  courts.*' 

We  come  now  to  a  consideration  of  the  case  upon 
which  plaintiff  relies,  Jamieson  v.  Potts,  55  Or.  292 
(105  Pac.  93,  25  L.  E.  A.  (N.  S.)  24).  In  this  case  the 
facts  are,  that  there  were  two  notes  sued  upon,  one 
being  dated  November  22,  1891,  payable  February  15, 
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1892,  and  the  other  dated  February  2,  1893,  and  pay- 
able May  1,  1893.  At  the  date  of  the  first  note,  de- 
fendant was  in  Umatilla  County,  purchasing  cattle, 
the  note  being  for  the  purchase  price  of  cattle.  Two 
weeks  later  he  left  the  state  and  did  not  return  until 
January  15,  1893,  when  he  remained  for  about  four 
weeks,  during  which  time  he  purchased  more  cattle, 
for  which  he  gave  the  second  note  in  payment.  He 
again  left  the  state  and  did  not  again  return  until  a  few 
days  before  the  commencement  of  the  action.  The 
opinion  by  Mr.  Justice  Slater,  after  quoting  Section 
16,  L.  O.  L.,  proceeds  thus : 

"The  facts  of  the  present  case  come  within  the  literal 
terms  of  the  first  clause  of  this  section,  for  the  defend- 
ant was  out  of  the  state  when  each  of  the  causes  of 
action  accrued,  and  the  term  'any  person/  used  in  the 
statute,  would  ordinarily  include  a  nonresident  as  well 
as  a  resident  of  the  state.  Defendant  was  in  the  state 
when  he  executed  and  delivered  each  of  the  notes  and 
a  resident  thereof.  It  is  therefore  a  domestic  and  not 
a  foreign  contract.  He  departed  from  the  state,  and 
after  the  cause  of  action  accrued,  he  came  again  into 
the  state,  although  for  a  transient  and  temporary  pur- 
pose..  It  can  therefore  be  said  that  he  'returned'  to 
the  state.'* 

Proceeding,  the  opinion,  after  criticising  to  some  ex- 
tent the  logic  of  McCormick  y.  Blanchard,  7  Or.  232, 
continues  thus : 

**We  are  of  thd^  opinion,  however,  that  the  declara- 
tion there  made  was  more  comprehensive  than  was 
necessary  under  the  facts  of  that  case,  and  perhaps 
broader  than  was  intended.  Under  either  view  it  is 
not  binding  upon  us  as  applied  to  the  facts  now  pre- 
sented. The  opinion  in  McCormick  v.  Blanchard,  7 
Or.  232,  must  be  interpreted  and  controlled  by  the  facts 
of  that  case.  The  cause  of  action  arose  in  the  State  of 
Illinois,  between  nonresidents  of  this  state.     The  par- 
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ties  continued  to  reside  there  nntil  about  three  years 
prior  to  the  commencement  of  the  action,  ivJhen  the 
debtor  of  the  action,  removed  to,  and  thereafter  resided 
in  this  state. " 

These  excerpts  from  the  opinion  disclose  quite 
clearly  a  purpose,  not  to  overrule  the  doctrine  an- 
nounced in  McGormick  v.  Blanchard,  7  Or.  232,  bat 
to  distinguish  it  upon  the  facts.  It  will  be  observed 
that  the  facts  in  the  case  at  bar  are,  in  effect,  identical 
with  those  in  the  case  of  McCormick  v.  Blanchard,  7 
Or.  232. 

In  the  case  of  Fargo  v.  Dickover,  87  Or.  215  (170 
Pac.  289),  this  court,  after  mature  consideration,  de- 
termined to  adhere  to  the  doctrine  announced  in  the 
opinion  of  McGormick  v.  Blanchard,  7  Or.  232.  In  the 
opinion,  Mr.  Justice  McCamant,  speaking  for  the 
court,  says: 

**  We  do  not  think  that  Jamieson  v.  Potts,  55  Or.  292 
(105  Pac.  93,  25  L.  R.  A.  (N.  S.)  24),  should  be  treated 
as  overruling  these  cases.  The  case  of  Jamieson  v. 
Potts  will  be  followed  whenever  a  similar  state  of  facts 
shall  arise,  but  we  still  hold  that  Section  16,  L.  0.  L., 
is  without  application  to  a  cause  of  action  arising  in 
another  state  between  nonresidents  of  Oregon. ' ' 

It  follows  that  the  judgment  of  the  lower  court  must 
be  affirmed,  and  it  is  so  ordered.  Affirmed. 

McBbide,  C.  J.)  and  Btjbkett  and  Habbis,  JJ.,  con- 
cur. 
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FITZHUGH  V.  MUNNELL. 

(179  Pac.  679.) 

Fnndnlent  OonTeyance^— Bulk  Sales  Act — ^Pleading.  ' 

1.  Since,  unless  the  affidavit  prescribed  in  Section  6069,  L.  0.  Jj,, 
as  amended  by  Laws  ot  1913,  pa^e  538,  is  furnished,  the  statute  makes 
a  sale  of  goods  in  bulk  conclusively  fraudulent  and  void,  it  is  suffi- 
cient, for  the  purpose  of  defeating  such  a  transfer,  to  allege  the  facts 
bringing  the  transaction  within  the  statute,  without  alleging  actual 
fraudulent  intent. 

FrandulQit  ConveyaiiiCes — Bulk  Sales  Act — ^AffldaTlt. 

2.  Section  6069,  Ik  O.  L.,  as  amended  by  Laws  of  1918,  page  538, 
as  to  bulk  sales,  contemplates  two  classes  of  creditors,  those  whose 
claims  are  due,  and  those  whose  indebtedness  is  not  yet  due,  bat  is 
to  become  due,  and  it  is  imperative  that  the  sworn  statement  required 
by  the  law  state  the  facts  as  to  both  classes  of  creditors,  if  both  exist, 
and  if  there  are  none  such,  that  the  latter  fact  be  stated. 

[As  to  remedies  of  creditor  for  violation  of  the  bulk  sales  law, 
see  note  in  Ann.  Cas.  1916C,  928.] 

Fnmdulent  ConToyaiices— Bulk  Sales  Act — ^Inxiocent  Pnrcbaser. 

3.  Under  Section  6069,  L.  O.-L.,  as  amended  by  Laws  of  1913,  pags 
538,  as  to  bulk  sales,  a  buyer  is  protected  in  his  purchase  where  ths 
seller  has  made  a  statement,  under  oath,  fair  upon  its  face,  and  ths 
buyer  has  no  knowledge  of  its  correctness  and  nothing  to  put  him 
on  inquiry  about  it,  but  not  where  the  insufficiency  of  the  seller's  affi- 
davit is  apparent  on  its  face. 

From  Lane:  George  F.  Skipwobth,  Judge. 

Department  1. 

The  plaintiff  bought  a  stock  of  hardware  in  bulk 
from  Martin  Svarvernd,  doing  business  as  the  Svar- 
verud  Hardware  Company.  Subsequently  Munnell  & 
Sherrill,  the  defendants,  obtained  judgment  on  their 
own  and  an  assigned  claim  against  Svarverud  and  were 
about  to  seize  the  stock  in  the  hands  of  the  plaintiff  on 
execution,  when  he  brought  this  suit  to  enjoin  the  levy. 

The  substance  of  the  defense  is  that  Svarverud  sold 
and  Fitzhugh  bought  the  stock  of  hardware  in  bulk, 
without  executing  an  affidavit  conforming  to  Section 
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6069,  L.  0.  L.,  as  amended  by  Chapter  281,  Laws  of 
1913. 

The  reply  admits  the  making  of  the  affidavit,  the 
sufficiency  of  which  the  defendants  challenge,  denies 
any  knowledge  of  the  claim  of  the  defendants  and  con- 
tends that  the  latter  knew  of  the  purchase  of  the  stock 
but  gave  the  plaintijBf  no  notice  of  their  demand.  The 
Circuit  Court  rendered  a  decree  perpetually  enjoining 
the  defendants  from  seizing  the  goods  by  virtue  of 
their  execution,  and  they  appeal. 

BEyEBSED.    Suit  Dismissed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Cake  <&  Cake  and  Messrs.  Potter  <&  Immel,  with 
an  oral  argument  by  Mr.  WiUiam  M.  Cake. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

BURNETT,  J.— There  is  but  little,  if  any,  dispute 
about  what  are  deemed  to  be  the  material  facts  in  the 
case.  The  statute  alluded  to  makes  it  the  duty  of  the 
one  who  purchases  merchandise  in  bulk  to  demand  and 
receive  from  the  vendor,  at  least  five  days  before  the 
consummation  of  the  purchase  and  at  least  five  days 
before  paying  the  purchase  price  or  any  part  thereof, 
**a  written  statement  under  oath  containing  the  names 
and  addresses  of  all  of  the  creditors  of  said  vendor,  to- 
gether with  the  amounts  of  indebtedness  due  or  owing, 
or  to  become  due  or  owing,  by  said  vendor  to  each  of 
such  creditors  and,  if  there  be  no  such  creditors,  a 
written  statement  under  oath  to  that  effect.'^  The  en- 
actment requires  the  seller  to  furnish  such  a  statement. 
Other  provisions  of  the  act  prescribe  that  the  vendee, 
after  having  received  the  sworn  statement  already 


April,  1919.]  FiTZHUGH  t;.  Munnelu  49 

mentioned^  shall  give  notice  to  the  creditors  of  his  in- 
tention to  purchase. 

Under  date  of  Decembefr  11, 1916,  Sidney  Teiser,  an 
attorney  of  this  court,  signed  and  addressed  to  the  plain- 
tiff a  Jetter  saying  substantially,  ^'following  is  a  list 
of  the  names  and  amounts  of  the  creditors  represented 
by  us.'*  Then  followed  a  list  of  fourteen  names  of 
creditor  firms  with  amounts  set  opposite  each  name, 
totaling  $6,602.54.  The  claims  of  the  defendants  were 
not  included  in  the  schedule.  Appended  to  this  letter 
was  an  affidavit  signed  and  verified  by  the  oath  of  Svar- 
verud,  which  after  the  venue  runs  thus : 

*'I,  M.  Svarverud,  being  first  duly  sworn,  upon  oath 
depose  and  say :  That  I  am  the  owner  of  the*  Svarverud 
Hardware  Company,  which  I  have  sold  John  R.  Fitz- 
hugh  of  Eugene,  Oregon ;  that  to  the  best  of  my  knowl- 
edge and  belief  the  names  mentioned  in  one  certain 
letter  hereto  attached  are  a  complete  list  of  the  credi- 
tors and  the  amounts  now  due  by  the  said  Svarverud 
Hardware  Company;  that  if  any  others  should  be  dis- 
covered it  will  be  due  to  the  faulty  memory  or  recollec- 
tion, and  I  hereby  bind  myself  to  make  prompt 
settlement  of  all  such  claims  chargeable  to  the  said 
hardware  company  prior  to  Dec.  16,  1916,  whether 
mentioned  in  the  attached  list  or  not,  and  agree  to  be 
held  responsible  to  John  R.  Fitzhugh,  of  Eugene,  Ore- 
gon, for  any  consequences  resulting  from  the  failure 
to  bring  about  such  necessary  adjustaients  or  payments 
of  said  claims." 

1,  2.  The  object  of  the  statute  is  to  protect  creditors 
from  fraudulent  transfers  of  stocks  of  merchandise, 
thus  affording  a  remedy  in  addition  to  the  general  rules 
about  the  transfer  of  property  with  intent  to  defraud 
creditors.  It  is  not  charged  in  the  answer  that  any 
of  the  parties  had  any  intent  to  swindle  or  defraud  any- 
one else,  and  the  plaintiff  argues  that  fraud  is  never 
presumed  but  must  be  pleaded  and  proved.    This  con- 

•2  Or.- 
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tention  is  not  by  the  mark.  Unless  the  prescribed  affi- 
davit is  furnished,  the  statute  makes  such  sales 
conclusively  fraudulent  and  void  and  for  the  purpose 
of  defeating  such  a  transfer  of  property  it  is  sufficient 
to  allege  the  facts  bringing  the  transaction  within  the 
statute  and  the  law  itself  will  draw  the  conclusion  that 
a  statutory  fraud  ha^  been  committed.  Parties  en- 
gaged in  dealings  of  that  sort  must  know  the  law  and 
comply  with  it  Equally  will  the  court  take  cognizance 
of  the  statute  and  administer  it  without  burdening  the 
pleadings  with  averments  of  conclusions  which  the  law 
already  attaches  to  such  sales.  The  act  contemplates 
two  classes  of  creditors :  One  whose  claims  are  due,  and 
the  other  whose  indebtedness  is  not  yet  due  but  is  yet 
to  become  due  or  owing.  It  is  imperative  that  both 
of  these  classes  be  treated  in  the  sworn  statement  ac- 
cording to  the  facts  in  both  cases,  if  both  exist,  or  if 
there  are  none  such,  that  the  latter  fact  be  stated.  The 
affidavit  in  question  is  faulty  in  that  it  does  not  give 
the  address  of  any  creditor,  and  makes  no  mention  of 
debts  to  become  due  or  owing,  nor  does  it  state  that 
there  are  no  such  creditors.  This  defect  is  apparent 
on  the  face  of  the  instrument  and  the  plaintiff  accepted 
it  at  his  peril.  The  hedging  statement  that  ''if  any 
others  should  be  discovered  it  will  be  due  to  the  faulty 
memory  or  recollection"  was  practically  sufficient  to 
put  the  plaintiff  upon  inquiry  with  a  view  to  getting 
the  accurate  statement  contemplated  by  the  statute. 

3.  There  was  considerable  testimony  taken  on  the 
subject  of  whether  the  plaintiff  knew  o?  other  claims 
than  those  listed.  Svarverud  as  a  witness  admitted 
that  he  was  aware  he  was  indebted  to  the  defendants 
at  the  time  he  made  the  sale,  and  there  is  some  testi- 
mony tending  to  show  that  the  plaintiff  was  advised 
of  it  alsO|  but  he  stoutly  denies  having  any  knowledge 
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of  the  claim  of  the  defendants.  In  our  view  of  the 
sufficiency  of  the  affidavit  when  measured  by  the  statu- 
tory standard,  it  is  not  necessary  to  decide  whether 
the  plaintiff  knew  of  the  defendants'  demand  or  not; 
There  are  numerous  cases  holding  that  where  the 
vendor  has  made  a  statement  under  oath,  fair  upon  its 
face,  and  the  vende^  has  no  knowledge  of  its  incor- 
rectness and  nothing  to  put  him  upon  inquiry  about 
it,  he  is  protected  in  his  purchase.  This  is  sound  doc- 
trine because  if  the  buyer  has  acted  in  good  faith  and 
has  demanded  the  sworn  statement  prescribed  by  the 
law  he  cannot  be  held  for  the  fraud  of  someone  else. 
In  this  instance  the  decision  must  turn  upon  the  insuffi- 
ciency of  the  affidavit  apparent  on  its  face.  If  the 
plaintiff  chose  to  take  such  a  defective  statement,  bol- 
stered up  as  it  was  by  the  seller's  collateral  promise, 
he  must  take  the  consequences.  The  law  plainly  says 
that  a  transfer  of  goods  in  bulk  without  the  vendee's 
having  demanded  and  received  from  the  vendor  the 
prescribed  affidavit  shall  be  conclusively  presumed 
fraudulent  and  void  as  to  all  creditors  of  the  vendor. 
No  other  construction  can  be  placed  upon  the  matter 
when  the  statement  in  question  is  measured  by  the 
statutory  standard.  A  contrary  decision  would  defeat 
the  beneficial  purpose  ^f  the  statute.  The  decree  of 
the  Circuit  Court  is  reversed  and  one  here  entered 
dismissing  the  suit.  Rbveksed.     Suit  Dismissed. 

McBbide,  G.  J.y  and  Benson  and  Habbis,  J  J.,  concur. 
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SULLIVAN  V.  MURPHY. 

(179  Pac.  680.) 

Willi— Validlly— Partial  Intestacy. 

1.  It  is  not  efisential  to  the  validity  of  e  will  tliat  It  should  dis* 
pose  of  all  of  the  property  of  the  deceased,  but  a  single  bequest,  how- 
ever small,  would  oe  valid  if  no  other  property  were  disposed  of. 

Wills— Validity— ^Rerocation. 

2.  A  will  would  be  entirely  valid  if  It  effected  nothing  more  than 
the  revocation  of  a  former  will. 

[As  to  revocation  of  wills,  see  notes  in  45  Am.  Bap.  338:  28 
Am.  St.  Bep.  844.] 

From  Multnomah:  Bobebt  Titckee,  Judge. 

Department  2. 

This  is  a  contest  brought  by  the  residuary  legatee, 
and  principal  beneficiary,  of  a  former  will,  against  a 
later  one  revoking  the  first  and  leaving  the  deceased 
intestate  as  to  the  property,  which  had  previously  been 
given  to  the  contestant,  thereby  leaving  the  same  to 
be  distributed  among  the  relatives  of  the  deceased,  ac- 
cording to  law. 

The  deceased  woman,  Bridget  Ginty,  died  on  May 
26,  1915.  On  the  first  day  of  March,  preceding  her 
death,  she  executed  the  will  under  which  contestant 
claims,  giving  small  bequests  to  some  of  her  relatives, 
but  bequeathing  the  bulk  of  her  property  to  Alexander 
Cestelli,  the  contestant  herein,  for  charitable  purposes. 

On  the  fourteenth  day  of  May,  1915,  she  executed  an- 
other will,  expressly  revoking  the  former  will  but 
making  practically  the  same  specific  bequests,  that  she 
had  made  in  the  preceding  will,  excepting  that  the  bulk 
of  her  property,  amounting  to  nearly  $20,000,  whicii 
had  been  bequeathed  in  the  previous  will  to  Cestelli, 
was  not^  in  the  later  will,  distributed  at  all,  but  left 
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to  descend  to  her  relatives,  entitled  to  inherit  under 
the  law. 

The  later  will  was  admitted  to  probate  as  her  last 
will  and  testament,  on  July  27, 1915.  Afterwards  this 
contest  was  brought  by  Cestelli,  in  the  County  Court 
for  Multnomah  County,  and  after  due  proceedings  the 
contest  was  dismissed  and  the  will  sustained.  There- 
after, the  cause  was  appealed  to  the  Circuit  Court, 
wherein  the  will  was  again  sustained.  From  this  de- 
cision this  appeal  is  taken. 

At  the  time  of  her  death  the  deceased  was  well  past 
middle  life,  and  bordering  on  old  age.  Her  husband 
had  died  many  years  before,  leaving  her  with  two  sons, 
both  of  whom  died  a  short  time  before  the  wills  in  ques- 
tion were  executed;  leaving  her  without  any  children 
or  lineal  descendants.  Her  nearest,  and  apparently 
her  only  relatives,  were  a  brother  and  sister  and  the 
children  of  her  sister.  The  deceased  was  an  illiter- 
ate woman,  unable  to  read  and  write,  and  both  of  the 
wills  were  executed  by  her  mark.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  M.  E.  Crumpacker,  Mr.  Albert  B.  Ferrer  a  and 
Messrs.  Emmons  £  Webster,  with  an  oral  argument  by 
Mr.  Crumpacker. 

9 
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For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Lawrence  A.  McNary  and  Mr.  Edward  H.  Cahalin, 
with  an  oral  argument  by  Mr.  McNary. 

BENNETT,  J.— It  is  urged  on  behalf  of  appellant 
that  the  last  will  is  invalid  because,  as  is  alleged,  it 
did  not  express  the  real  intention  of  Mrs.  Ginty,  as  to 
the  disposition  of  the  bulk  of  her  property,  but  left  it 
to  be  distributed  at  law,  between  her  brother  and  sis- 
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ter.  It  is  claimed  she  did  not  wish  to  have  any  of  the 
property  go  to  her  brother  and  sister,  and  that  if  she 
had  understood  that  that  would  be  the  effect  of  her 
last  will,  she  would  never  have  made  it. 

The  evidence  is  by  no  means  satisfactory  or  con- 
clusive, as  to  what  her  real  intention  or  wishes  were  in 
that  regard.  Father  Cestelli  was  an  Italian  priest, 
and  the  testimony  of  himself  and  the  two  witnesses  to 
the  first  will,  who  were  procured  by  him,  and  who  were 
also  Italians,  tend  to  show  a  very  bitter  feeling, 
amounting  almost  to  dislike  and  hatred,  on  the  part  of 
Mrs.  Ginty  toward  her  brother  and  sister — especially 
toward  the  brother.  In  this  the  evidence  is  to  some 
extent  corroborated  by  Mr.  Cahalin,  the  attorney  who 
drew  the  last  will  for  Mrs.  Ginty. 

On  the  other  hand,  the  testimony  of  Mrs.  Ginty 's 
brother  and  Mrs.  Conway  and  Mrs.  Richardson,  who 
were  disinterested  witnesses,  and  Father  Cronin,  a 
Catholic  priest,  who  frequently  visited  Mrs.  Ginty 
during  this  time,  was  strongly  to  the  effect,  that  thfe 
relations  between  Mrs.  Ginty  and  her  brother  and  sis- 
ter were  generally  warm  and  kindly — that  she  and  her 
brother  were  constantly  corresponding  through  the  in- 
termediation of  other  parties — Mrs.  Ginty  being  un- 
able to  write  herself — and  that  her  brother,  at  her 
urgent  request,  came  up  from  California  to  stay  with 
her  about  the  time,  or  shortly  after,  the  first  will  was 
drawn.  There  is  no  evidence  whatever  that  she  had 
any  unkind  feelings  toward  the  children  of  her  sister. 

The  will  was  drawn  by  a  reputable  attorney,  and 
there  is  no  evidence,  nor  even  a  suggestion,  that  she 
wad  not  entirely  in  her  right  mind,  and  in  possession 
of  all  her  faculties,  at  the  time  the  latter  will  was 
drawn.  Mr.  Cahalin,  the  attorney,  had  several  talks 
with  her  about  the  terms  and  conditions  of  the  pro- 
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posed  will  on  several  different  days,  bfefore  the  will 
was  finally  drawn.  On  the  occasion  of  the  first  talk 
with  him,  Mrs.  Ginty  expressed  herself  quite  forcibly 
to  the  effect  that  she  did  not  want  to  give  her  brother 
and  sister  any  of  her  property.  This  was  while  her 
brother  was  there,  and  on  the  day  he  left  to  return  to 
his  home  in  San  Francisco.  After,  this  in  the  ensuing 
talks  she  said  nothing  in  regard  to  her  brother  and 
sister,  or  as  to  the  disposition  of  the  remainder  of  her 
property. 

Unfortunately,  Mrs.  Ginty  was  addicted  to  the  use  of 
intoxicating  liquor ;  and  her  troubles  and  sorrows  had, 
no  doubt,  made  her  weaker  against  temptation  than 
usual,  in  that  respect.  It  is  suggested  on  the  part  of 
the  proponents  of  i  the  will  that  Father  Cestelli  had 
been  furnishing  her  with  liquor,  upon  which  she  fre- 
quently became  intoxicated.  He  admits  he  gave  her 
liquor  at  different  times  during  this  period,  but  not 
in  sufficient  quantity  to  produce  intoxication.  Her 
brother  claims  he  had  remonstrated  with  her  about  her 
habit  of  drinking  to  excess,  and  that  this  was  the  rea- 
son why  she  expressed  herself  to  Mr.  Cahalin  as  she 
did,  at  the  time  he  first  talked  with  her  about  the  will, 
and  it  is  contended  on  the  part  of  proponents  that  the 
feeling  against  her  brother  and  sister,  and  especially 
against  her  brother,  was  a  temporary  one,  arising  on 
this  account,  and  which  had  passed  away  and  been  dis- 
sipated, before  the  will  was  finally  drawn. 

In  any  event,  we  cannot  believe  there  is  anything  in 
the  facts  and  circumstances  surrounding  the  transac- 
tion which  would  justify  a  court  in  setting  the  will 
aside.  We  cannot  know,  since  her  lips  are  closed,  what 
was  the  motive  causing  Mrs.  Ginty  to  leave  the  bulk  of 
her  property  undisposed  of.  It  seems  apparent,  from 
the  evidence,  that  her  mind  was  in  a  state  of  uncer- 
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tainty  as  to  what  she  should  do  with  the  greater  part  of 
her  belongings.  It  is  plain  she  was  not  satisfied  with 
the  previous  disposition  of  it,  and  that,  on  the  other 
hand,  she  had  not  made  up  her  mind  to  give  it  to  her 
relatives.  It  is  as  likely  a  theory  as  any  that  she  was 
holding  the  disposition  of  the  remainder  of  her  prop- 
erty in  abeyance,  until  the  time  when  she  should  make 
up  her  mind  as  to  its  disposal.  She  was  not  a  very  old 
woman  and  could  reasonably  expect  to  outlive  both  her 
brother  and  sister,  who  were  much  older  than  she. 

Although  she  was  illiterate,  the  witnesses  on  both 
sides  agree  that  she  was  a  very  keen,  shrewd  woman. 
It  is  not  likely  that  such  a  woman  could  live  to  her  age 
without  knowing  that  if  she  died  without  making  any 
disposition  of  this  property,  it  would  go  to  her  rela- 
tives. We  must  also  assume  that  she  understood  per- 
fectly that  her  second  will  revoked  the  previous  one. 
Indeed,  there  is  much  evidence  tending  to  show,  that 
this  was  one  of  the  chief  motives  on  her  part  for  mak- 
ing the  latter  will. 

1,  2.  Of  course  it  is  not  necessary,  in  order  to  make 
a  will  valid,  that  it  should  dispose  of  all  of  the  prop- 
erty of  the  deceased.  A  single  bequest,  however 
small,  would  be  valid  if  no  other  property  were  dis- 
posed of.  Indeed,  there  can  be  no  question  but  what  a 
will  simply  revoking  a  previous  will  would  be  entirely 
valid. 

It  may  be  that  in  this  case  the  law  will  make  a  dif- 
ferent disposition  of  the  bulk  of  Mrs.  Ginty's  property 
than  she  would  have  made,  if  she  had  made  any.  As  to 
that  we  cannot  say,  and  if  we  could,  it  would  make  no 
diflFerence,  for  in  the  absence  of  a  will,  or  in  the  absence 
of  the  distribution  of  any  particular  property  by  will, 
it  is  distributed  by  law  without  regard  to  the  wishes  of 
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the  deceased.    Oftentimes  it  is  disposed  of  very  differ- 
ently from  the  wishes  of  the  decedent. 

We  think  the  decisions  of  the  County  Court  and  of 
the  Circuit  Court  were  right  and  must  be  affirmed. 

Affibmbd. 

MoBbidb^  C.  J.,  and  Bbak  and  Johns^  JJ.,  concur. 


Argaed  February  14,  affirmed  March  38,  rehearing  denied  April  15, 

Ik  Eb  DALE'S  ESTATE. 
TOBIAS  V.  MATHEWS. 

(179 'Pac.  »74.) 

WOls — Borden  of  Proof— Testamentary  Capacity. 

1.  The  burden  of  proving  testamentary -capacity  rests  in  the  first 
iastanee  npon  the  proponent. 

WlUa — ^Testamentary  Capacity— Svidence. 

2.  Evidence  held  to  show  that  testatrix,  87  years  old,  was  mentaUy 
capable  of  making  will. 

Wills — Validity— ^ndne  Influence. 

3.  Daughter,  contesting  mother's  will  on  the  ground  that  benefi- 
ciary and  her  husband  unduly  influenced  mother  by  slanderous  state- 
ments, has'bnrdon  of  proof,  which  may  shift  upon  proof  of  confidential 
relationship  and  other  suspicious  circumstances,  such  as  activity  of  the 
latter  in  preparation  of  will. 

Wil]»— Undue  Influence— Presmnption. 

4.  Undue  influence  is  never  presumed. 

Wills — ^tJndne  Influence — Circumstantial  Evidence. 

5.  Circumstantial  evidence  is  often  admitted  to  prove  undue  influ- 
ence. 

Wins— Undue  Influence-^Confldential  Relations. 

6.  Confidential  relations  between  testatrix  and  person  charged  with 
having  exerted  undue  influence,  though  not  in  itself  sufBcient  to  create 
a  presumption  of  undue  influence,  is  a  circumstance  which  taken  in 
connection  with  other  suspicious  circumstances,  may  justify  such  an 
inference  of  undue  influence  as  to  shift  burden  of  proof  upon  benefi- 
ciary. 
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Wills— Undue  Inflnence— ActiTity  in  Preparation  of  Will. 

7.  Activity  in  preparation  of  will  by  one  who  is  charged  with 
having  exerted  undue  influence  is  a  suspicious  circumstance,  which, 
considered  in  connection  with  the  feet  of  confidential  relationship 
between  testatrisoc  and  such  persons,  may  justify  such  an  inference  of 
undue  influence  as  to  shift  burden  of  proof  to  beneficiary  to  disprove 
such  influence.  '     « 

WillB— Will  Oonteet— ETldence. 

i.  In  daughter's  contest  of  mother's  will  on  ground  that  mother 
was  unduly  influenced  to  disinherit  daughter,  evidence  of  conduct  of 
daughter's  husband,  while  daughter  and  husband  were  visiting  testa^ 
trix,  was  competent  to  show  testatrix's  antipathy  toward  him. 

Wills — ^tTndne  Influence— Snfflciency  of  ETldence. 

9.  In  daughter's  contest  of  mother's  will,  on  ground  that  mother 
had  been  unduly  influenced,  by  slanderous  statements,  to  disinherit 
daughter,  evidence  held  insuflicient  to  show  undue  influence. 

[As  to  unnatural  or  unjust  disposition  of  estate  as  evidence  of 
testamentary  incapacity,  see  note  in  Ann.  Cas.  1917E,  1.] 

From  Multnomah :  William  N.  Gatbns^  Judge. 

Department  2. 

This  is  a  contest  concerning  the  validity  of  a  will  ex- 
ecuted by  Anna  E.  Dale,  deceased.  The  probate  of 
the  will  was  contested  by  Mrs.  Mathews,  on  the  ground 
(1)  that  the  deceased  was,  at  the  date  of  its  alleged 
execution,  mentally  incapable  of  making  a  will  and  (2) 
that  said  instrument  was  executed  under  and  by  reason 
of  the  undue  influence,  importunities,  suggestions  and 
persuasions  of  Mattie  M.  Tobias,  a  granddaughter  of 
deceased,  and  her  husband,  David  S.  Tobias. 

The  matter  was  heard  in  probate  before  Hon.  T.  J. 
Cleeton,  County  Judge  of  Multnomah  County,  where  a 
decree  and  findings  were  made  sustaining  the  validity 
of  the  will  and  admitting  it  to  probate.  The  matter 
was  thereupon  appealed  to  the  Circuit  Court  and  upon 
a  hearing  before  Hon.  W.  N.  Gatens,  the  decree  of  the 
County  Court  was  sustained  and  thereupon  contestant 
appealed  to  this  court  Affibmed. 


April,  1919.]  In  re  Dais's  Estate.  59 


For  appellant  there  was  a  brief  over  the  names  of 
Mr.  J.  H.  Raley,  Mr.  E.  H.  Cahalin,  Mr.  M.  H.  Clark 
and  Mr.  B.  G.  Skvldsor^  with  oral  arguments  by  Mr. 
Raley  and  Mr.  Cahalin. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Wilhur,  Spencer  <&  Beckett,  with  an  oral  argu- 
ment by  Mr.  S.  C.  Spenceti. 

McBEIDE,  C.  J. — ^While  the  testimony  in  this  case 
is  voluminous,  comprising  over  eleven  hundred  pages 
of  manuscript,  there  is  not  a  single  question  of  law 
raised  which  is  seriously  disputed,  the  case  depending 
primarily  upon  what  we  shall  find  to  be  the  ultimate 
facts  shown  by  the  testimony  and  the  application  of 
well-known  principles  of  law  to  such  facts. 

1,  2.  The  burden  of  prdbf  to  establish  testamentary 
capacity  rests,  in  the  first  instance,  upon  the  proponent 
of  the  will,  and  without  attempting  to  discuss  the  evi- 
dence in  detail,  we  think  it  shows  that  decedent  was 
mentally  capable  of  making  a  will. 

When  this  will  was  executed,  she  was  probably  about 
eighty-seven  years  of  age,  and  the  testimony  of  numer- 
ous witnesses  established  the  fact,  that  she  was  a  woman 
of  unusual  mental  vigor  for  her  age.  It  is  a  remarkable 
circumstance  that  many  persons  much  younger  than  she 
seemed  to  take  pleasure  in  her  society  and  in  visiting 
and  conversing  with  her.  She  was  apparently  a  favor- 
ite in  her  neighborhood,  and  those  most  intimate  with 
her  speak  in  the  highest  terms  of  her  sweet  disposi- 
tion and  general  intelligence.  She  took  and  read  the 
daily  papers,  conversed  intelligently  concerning  cur- 
rent events,  and  her  recollection  of  the  early  history  of 
Portland,  of  which  city  she  and  her  deceased  husband 
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were  pioneers^  was  a  source  of  interest  to  those  con* 
cerned  with  such  matters. 

In  short,  we  conclude,  that  while  subject  to  the  bodily 
and  mental  depreciation  that  necessarily  accompanies 
old  age,  it  had  not  affected  her  faculties  to  even  the 
extent  which  one  usually  expects  to  find  in  persons  of 
her  age. 

Several  letters  written  by  her  at  various  dates  from 
January,  1912,  to  December,  1915,  indicate  that  she 
was  fairly  in  possession  of  her  faculties  and  an  indus- 
trious letter  writer,  and  while  there  is  some  evidence 
to  the  contrary,  the  great  preponderance  of  the  evi- 
dence is  to  the  effect  that  she  maintained  her  mental 
capacity  up  to  the  time  that  the  will  in  question  was 
executed  and  even  up  to  a  very  few  days  prior  to  her 
death.  • 

'  The  will  was  drawn  by  C61.  S.  C.  Spencer,  who  re- 
ceived his  instructions  as  to  how  it  should  be  prepared, 
from  Mrs.  Dale  herself  after  a  long  conversation  and 
discussion  as  to  its  provisions.  Prior  to  the  time  he 
was  called  upon  to  draw  the  will,  he  had  no  acquaint- 
ance with  her,  or  with  any  of  the  parties  mentioned  in 
the  instrument  and  therefore,  could  have  had  no  motive 
in  the  matter  beyond  ascertaining  the  true  intent  of 
the  testator  and  incorporating  that  intent  in  the  in- 
strument he  was  called  upon  to  draw.  He  testifies 
strongly  as  to  her  intelligence  and  capacity  to  make  a 
will,  and  taking  this  in  connection  with  other  testi- 
mony, we  have  no  doubt  but  that  at  the  time  she 
executed  the  instrument,  she  knew  and  realized  exactly 
what  she  was  doing  and  that  the  will  propounded,  ex- 
pressed the  actual  wishes  of  the  testatrix  as  to  what 
disposition  should  be  made  of  her  property  after  her 
I   death. 
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So  far  then,  as  the  contention  that  decedent  was  men- 
tally incapable  of  making  a  will  is  concerned,  we  are 
of  the  opinion  that  proponent  has  shown  by  the  pre- 
ponderance of  the  evidence  that  the  testatrix  was 
capable  and  that  the  will  expressed  the  state  of  her 
mind  at  the  time  it  was  executed. 

3-  We  now  come  to  the  second*  contention  of  contest- 
ant, namely,  that  such  condition  of  mind  was  induced 
by  the  false  and  fraudulent  statements  of  Mr.  and 
Mrs.  David  Tobias  and  Geo.  Tobias,  a  brother  of 
David,  in  regard  to  Mr.  Mathews  and  his  wife,  Nannie 
Mathews,  whereby  the  mind  of  decedent  was  poisoned 
against  her  daughter  and  her  husband  to  the  extent 
that  she  was  induced  to  revoke  a  prior  wjU  giving 
Nannie  an  equal  share  of  the  property  and  to  make 
the  will  in  question  which  practically  disinherits  her. 
In  this  contention,  contestant  has  placed  upon  her  the 
burden  of  proof  in  the  first  instance  aided  by  certain 
presumptions  which  we  shall  hereafter  notice. 

tt  may  be  well  in  the  outset  to  consider  the  reasons 
given  by  the  testator  for  not  making  a  larger  bequest 
to  her  daughter,  and  for  making  her  granddaughter 
and  great  granddaughter  the  principal  legatees.  The 
testimony  indicates  that  she  had  conversed  with  her 
son-in-law,  David,  in  regard  to  making  a  will.  He  tes- 
tifies that  she  told  him  that  she  wanted  a  will  drawn 
up  and  that  she  wanted  his  wife,  Mattie,  to  have  the 
Thirteenth  Street  property  and  his  daughter,  Helen, 
to  have  the  Fourteenth  Street  property,  and  her 
daughter,  Nannie,  to  have  the  Marquam  Hill  property, 
and  that  he  remonstrated  with  her  for  not  giving  Nan- 
nie more  and  that  substantially  the  following  took  place 
at  this  interview : 

"I  said,  *She  is  your  daughter,  grandmother,  and  she 
has  helped  some.' 
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** Grandmother  said,  'David,  if  I  give  her  one  of 
those  lots  and  the  property  that  has  got  this  indebted- 
ness on  it — ^if  I  give  that  to  Mrs.  Mathews,  Mr.  Ma- 
thews can  come  in  and  mortgage  it,  spoil  the  land  and 
the  value  of  the  property  and  simply  ruin  it  and  all  that 
property  I  worked  all  those  years  for — it  is  mine,  I 
can  do  as  I  like  with  it — ^it  wolild  be  gone.* 
' '  She  said,  *  David,  you  do  not  really  realizfe  what  this 
^  property  is  to  me.  It  is  something  I  have  toiled  for 
for  many  years.*  She  then  said,  'Well,  you  talk  it 
over  with  your  attorney  and  explain  all  about  it  to  him 
and  see  what  he  says.*  *' 

There  is  no  controversy  that  pursuant  to  this  inter- 
view witness  had  Mr.  Haas,  his  attorney  in  Seattle, 
prepare  a  will  by  the  terms  of  which  among  other 
things,  Mrs.  Tobias  was  to  receive  the  Thirteenth  Street 
lot,  one  of  the  two  valuable  lots  owped  by  the  testator, 
in  fee — the  Fourteenth  Street  lot,  the  other  valuable 
lot,  was  devised  to  David  in  trust  to  collect  the  rents 
for  a  period  of  five  years  after  testatrix's  decease,  and 
to  divide  the  income  equally  between  Mrs.  Mathews 
and  Mrs.  Tobias,  and  at  the  expiration  of  the  five-year 
period,  the  property  was  to  be  conveyed  to  Mrs.  Ma- 
thews, if  livingj  but  in  case  of  her  death,  the  property 
was  to  bfe  conveyed  to  Mrs.  Tobias. 

David  Tobias  sent  his  wife  to  Portland  with  this 
draft,  which  the  evidence  indicates  that  Mrs.  Dale  re- 
jected absolutely,  declining  to  leave  any  of  the  prop- 
erty except  the  comparatively  valueless  Marquam  Hill 
lots  to  Mrs.  Mathews.  As  before  noted.  Col.  Spencer, 
a  stranger  to  all  parties,  was  called  in  consultation  in 
reference  to  the  preparation  of  the  will  and  discussed 
the  matter  thoroughly  with  the  testatrix,  and  his  ac- 
count of  the  interview  is  substantially  as  follows : 

**A.  Well,  she  told  me  that  she  thought  she  ought  to 
tell  me  and  that  there  was  some  friction.  She  told  me 
about  the  fact  that  there  was  friction  between  herself 
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and  her  daughter  and  she  said  that  that  grew  largely 
out  of  her  dislike  for  Nannie  ^Mathews '  husband,  Mr. 
Mathews,  whose  first  name  I  do  not  now  recollect. 

**Q.  Did  she  make  any  statements  to  you  regarding 
Mr.  Mathews — ^Nannie  Mathews*  husband! 

**A.  Yes,  sir. 

•*Q.  What  did  she  sayt 

**A.  The  burden  of  it  was  to  this  effect.  He  was  a 
sort  of  a  ne'er-do-well  and  she  was  afraid  that  if  Nan- 
nie Mathews  got  this  property — she  explained  to  me 
that  there  were  two  lots,  the  Thirteenth  and  Four- 
teenth Street  lots — there  had  been  erected  a  building 
on  those  t^wo  lots  and  the  building  on  both  lots  was  all 
one  building  and  she  was  afraid  that  if  Nannie 
Mathews  got  it  that  through  her  husband  they  would 
lose  it  and  Nannie  Mathews  would  be  left  without  any- 
thing and  at  any  rate  there  would  be  trouble,  and  she 
though  that  if  her  granddaughter  that  is,  David  S. 
Tobias'  Wife,  and  their  child — their  little  dausrhter 
Helen,  had  it  that  it  would  be  conserved  and  she 
wanted  it  to  go  that  way  and  she  told  me  all  about  how 
she  had  worked  for  it  and  that  she  did  not  want  to 
dissipate  if 

In  this  interview  seems  to  be  the  secret  of  the  dis- 
crimination made  by  Mrs.  Dale  against  her  daughter. 
She  disliked  and  distrusted  her  daughter's  husband 
and  had  a  firmly  fixed  idea  that  the  property  would  be 
wasted  and  encumbered  if  he  was  left  any  opportunity 
to  handle  it.  She  had  an  old  pioneer's  pride  in  ar- 
ranging her  affairs  in  such  a  way  that  this  property, 
earned  and  kept  through  years  of  toil  and  hardship, 
should  not  be  squandered  or  dissipated  after  her  death. 
Her  view  of  the  situation  may  not  have  been  correct 
and  her  method  of  disposing  of  the  property  may  not 
commend  itself  to  the  unprejudiced  observer. 

It  does  not  commend  itself  wholly  to  the  writer,  but 
it  was  Mrs.  Dale's  property  and  it  was  her  privilege 
to  dispose  of  it  as  she  thought  fit ;  to  give  it  to  her 


64  In  BE  Dale's  Estate.  [92  On 


granddaughter  or  to  charity  or  to  a  stranger,  unless 
her  disposition  of  it  was  brought  about  by  mental  inca- 
pacity or  the  fraud  and  deceit,  or  undue  persuasion  of 
someone  to  the  extent  that  her  normal  faculties  yielded 
to  the  overmastering  mind,  so  that  the  will  would  not 
have  been  so  inade  but  for  such  fraudulent  practice. 

This  is  exactly  the  contention  made  by  the  contest- 
ant here.  It  is  claimed  that  a^ter  David  S.  Tobias  be- 
came a  member  of  decedent  *s  family  by  marriage  with 
her  granddaughter,  }ie  systematically  ingratiated  him- 
self into  the  affection  and  confidence  of  Mrs.  Dale,  and 
by  means  of  slanderous  statements  and  false  insinua- 
tions against  Mr.  Mathews  and  his  wife  so  poisoned 
her  mind  against  them  and  aroused  her  prejudices 
that  she  lost  her  affection  for  them  and  for  that  reason 
practically  disinherited  Mrs.  Mathews.  If  this  is  sub- 
stantially true  and  so  established,  this  will  ought  to  be 
set  aside. 

4,  5.  Undue  influence  of  this  character  is  never  pre- 
sumed but  must  be  proved  like  any  other  fact,  but  as  it 
is  frequently  incapable  of  being  established  by  direct 
testimony,  circumstantial  evidence  is  often  admitted 
for  that  purpose. 

6,  7.  In  considering  the  question  as  to  whether  or  not 
undue  influence  has  been  exerted  in  a  particular  case, 
one  is  naturally  led,  first,  to  inquire  into  the  opportuni- 
ties which  the  person  accused  of  this  species  of  fraud, 
had  to  exert  such  control  over  the  intention  of  the 
testator.  Among  these  is  the  existence  of  confidential 
relations  between  the  testator  and  the  person  so 
charged.  While  the  existence  of  such  a  relation  will 
not  of  itself,  according  to  the  weight  of  authority, 
create  a  presumption  of  undue  influence,  it  is  a  circum- 
stance which,  taken  in  connection  with  other  suspicious 
circumstances,  may  justify  such'an  inference  of  undue 
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influence  as  to  put  upon  a  beneficiary  the  burden  of 
showing,  by  at  least  equal  evidence  and  in  many  juris- 
dictions, by  the  preponderance  of  evidence,  that  no 
such  influence  was  exerted.  Activity  in  the  prepara- 
tion of  a  will,  which  inures  to  the  benefit  or  enrichment 
of  the  person  accused  or  members  of  his  family,  is  one 
of  these  circumstances. 

In  the  case  at  bar  there  is  little  reliable  testimony 
that  Mrs.  Tobias  ever  attempted  to  exercise  any  influ- 
ence over  Mrs.  Dale  to  induce  her  to  make  the  will  in 
question  or  to  make  any  particular  disposition  of  her 
property.  It  is  shown  that  David  Tobias  stood  high  in 
the  esteem  of  his  wife 's  grandmother,  that  she  confided 
greatly  in  his  business' capacity,  and  had  for  him.  ap- 
parently all  the  affection  which  a  mother  usually  has 
for  a  son — an  affection  which  he  requited  by  looking 
after  her  business  affairs,  superintending  in  a  way  the 
erection  of  a  profitable  business  building  upon  the  lots 
owned  by  her,  and  by  constant  filial  attentions  to  her 
material  wants. 

There  is  no  doubt  of  her  confidence  and  affection  for 
him,  but  there  is  not,  in  our  judgment,  sufficient  proof 
to  indicate  that  he  abused  this  affection  and  confidence, 
to  prejudice  her  against  Mrs.  Mathews  and  her  hus- 
band. It  was  general  knowledge  in  the  family  for 
years,  that  Mrs.  Dale  had  executed  a  will,  which  prao- 
tically  divided  her  property  equally  between  her 
daughter,  Mrs.  Mathews,  and  her  granddaughter  Mrs. 
Tobias,  whom  she  had  partially  reared  and  who  was 
evidently  very  dear  to  her.  Everybody  concerned 
seemed  to  acquiesce  in  this  will  and  to  assume  that 
their  succession  to  the  estate  would  follow,  according 
to  its  provisions,  upon  Mrs.  Dale's  death. 

Acting  upon  this  presumption,  both  Mrs.  Mathews 
and  Mr.  Tobias  assisted  in  protecting  the  estate  dur- 
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ing  the  period  of  Mrs.  Dale 's  poverty,  by  paying  taxes 
and  assisting  her  in  various  ways.  Upon  one  occasion, 
Mr.  Mathews  bought  a  building  which  was  situated 
upon  neighboring  property,  to  be  moved  upon  one  of 
the  lots  and  fitted  up  for  rent  as  a  residence,  and  this 
at  an  expense  of  several  hundred  dollars  to  himself, 
while  it  added  considerably  to  Mrs.  Dale's  small  in- 
come. Until  the  Mathews  went  away  to  Pendleton, 
there  was  nothing  in  the  relation  of  the  parties  that 
indicated  any  particular  inharmony  between  the  tes- 
tator and  her  daughter,  although  from  declarations 
made  to  other  parties  it  appears  that  Mrs.  Dale  had  a 
strong  objection  to  certain  habits  of  Mr.  Mathews  and 
that  these  objections  were  formed  largely  from  per- 
sonal observation  and  not  from  anything  tqld  her  by 
David  or  Mrs.  Tobias. 

8.  Mr.  Barrett,  who  appears  to  be  an  intelligent  and 
disinterested  witness,  testifies  that  Mrs.  Dale  told  him 
that  when  Mr.  and  Mrs.  Mathews  were  stopping  with 
her,  Mr.  Mathews  would  come  in,  up  to  as  late  as  2  and 
half-past  2  and  sometimes  3  o'clock  in  the  morning. 
That  she  would  sit  up  there  waiting  for  him  to  come 
in.  **He  was  out  that  late  and  holding  her  up  from 
going  to  bed  and  breaking  her  down  and  making  her 
nervous  and  she  could  not  stand  it  much  longer. ' '  As 
evidence  of  the  substantive  fact  that  Mathews  had  such 
habits  as  detailed,  this  testimony  would  perhaps  be 
incompetent,  but  as  tending  to  show  Mrs.  Dale's  state 
of  mind  and  the  reasons  she  gave  for  her  antipathy 
toward  him,  it  is  competent.  The  reasons  she  gave  for 
her  disapproval  are  summed  up  by  this  witness  as  fol- 
lows; 

**In  her  mind  he  was  a  saloonman.  He  was  a  bar- 
ber and  the  best  she  could  figure,  he  gambled  and  drank 
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to  extreme  and  he  was  not  fitted  as  a  man  to  deal  in 
any  respect  as  to  her  property  and  did  not  come  up  to 
her  ideal  at  all  as  a  man." 

The  fact  seems  to  have  heen,  that  he  was  not  par- 
ticularly thrifty,  that  he  varied  the  respectable  occu- 
pation of  a  barber  by  occasionally  following  the  voca- 
tion of  keeper  of  a  pool-hall  and  bar-keeper  in  saloons, 
and  that  these  facts,  rather  than  anything  told  her  by 
David  or  Mattie,  created  in  her  mind  such  a  distrust 
that  she  was  unwilling  to  risk  a  possible  danger  that  he 
would  waste  and  dissipate  any  property  she  might 
leave  to  her  daughter. 

Her  letters  indicate  that  she  was  quite  as  well  ad- 
vised of  the  movements  of  Mathews  and  his  wife,  as 
were  David  and  Mattie.  In  her  letters  she  is  more 
frequently  giving  her  granddaughter  and  her  husband 
news  of  the  doings  of  her  daughter  and  Mr.  Mathews, 
than  inquiring  of  them  in  regard  to  the  matter.  That 
she  was  seriously  offended  because  Mathews  had  seen 
fit  to  take  the  initiative  with  Mr.  Watkins  in  regard  to 
the  construction  of  a  house  on  the  lots  is  disclosed  in 
her  letters.  Probably  Mathews  did  not  mean  to  be 
officious  in  the  matter,  but  that  he  should  take  it  up 
with  Watkins  without  previous  consultation  with  her 
evidently  offended  her.  She  is  not  here  to  give  her 
own  side  of  the  controversy,  but  we  have  no  license  to 
guess  that  her  anger  in  regard  to  it  was  begotten  by 
anything  David  or  his  wife  injected  into  it. 

Another  quarrel  in  1914  seems  to  have  brought 
about  a  final  rupturcj,  and  that  it  is  evident  that  this 
was  not  brought  about  by  David  or  Mattie  is  shown 
by  Mrs.  Dale's  letters  to  them  relating  the  circum- 
stances.    The  first  letter  is  as  follows : 
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**  Portland,  Apr.  14,  1914. 
**My  dear  Mattie,  David  and  my  little  sweetheart: 

''I  hope  in  God  yon  are  all  well  and  Mattie  alri^rht 
and  np  I  am  so  tired  and  nervous  I  can  hardly  write. 
I  moved  in  to  my  old  home  in  the  morning  at  9  o'clock 
and  it  raininp:  and  who  do  yon  think  was  walking  in 
the  lot  only  Tom.  I  why  yon  are  early.  What  do 
you  want  here  I  was  out  this  way  I  said  its  its  a  long 
way  and  raining  and  Zek  told  Mrs.  Craip  not  to  pay 
Mrs.  Watkins  any  more  rent  but  to  send  it  to  him  to 
Pendleton  that  he  had  full  control  of  the  place.  She 
told  him  no  Mrs.  Dale  is  my  landlady.  Why  they  are 
the  whole  talk  of  the  place  you  ought  to  hear  Patter- 
son. So  I  hear  you  are  going  to  build  a  fine  apartment 
house  all  modern  nothing  like  it  and  every  one  was  so 
glad  to  see  me  they  surely  made  me  welcome.  Guess 
they  sent  Tom  out  to  hear  the  news.  Mrs.  Patterson 
says  Nany  told  her  she  was  going  to  live  in  106  but  it 
was  rented  and  she  didn't  know.  She's  living  out  on 
Gleason  I  havn't  seen  her  I  surely  have  had  it  rough 
this  was  the  dirtiest  place  but  of  course  I  had  to  move 
the  man  was  not  going  to  move  but  Nany  told  him  the 
place  was  all  going  to  be  torn  down  and  built  on  or  he 
wouldn't  stir. 

**Zek  told  Mrs.  Grain  he  had  sold  out  in  Pendleton 
and  he  told  the  women  next  door  if  the  house  wanted 
fixing  to  get  it  done  and  send  the  bill  to  him.  Every 
one  says  its  a  good  thing  Mattie  didn't  come  down  for 
they  just  wanted  her  to  sign  something  they  had  made 
out.  I  am  going  to  see  the  carpenter  that  had  the  job. 
I  got  the  flowers  and  the  cross  buns  they  were  nice  and 
the  flowers  I  took  to  Church.  Wish  to  thank  you  fbr 
No  more  from  Grandma. 

*/ Write  soon  and  tell  me  how  Mattie  is  getting 
along. ' ' 

By  **Zek"  mentioned  in  the  foregoing  letter  the 
writer  meant  to  designate  Mr.  Mathews.  Here  we  find 
the  decedent  giving  Mrs.  Grain  and  Mrs.  Patterson  as 
authority  for  the  supposed  interference  of  the 
Mathews  in  her  affairs  and  telling  it  as  news  to  Mr.  and 


April,  1919J  In  bs  Da;.b^s  Estatb.  69 

Mrs.  Tobias.  That  she  resented  it  very  seriously  is 
shown  by  another  letter  written  a  month  later,  which 
is  as  follows : 

'^Portland,  May  14th,  1914. 
"My  dear  Mattie,  David  and  my  little  sweetheart: 

i' I  hope  you  are  all  well  I  got  the  package  thanks 
Nany  rang  the  bell  and  said  Halo  Mother  I  never  said 
a  word  she  came  in  and  I  said  am't  you  an  awful 
worm  to  try  to  conmiit  forgery  if  I  wanted  I  could 
send  you  and  your  husband  to  the  pen  I  told  her  all 
the  people  told  me  and  she  denied  it  she  asked  me  was 
the  place  leased  I  told  her  she  didn't  have  to  know 
my  business  I  said  I  guess  you  are  working  on  your 
name  being  in  that  will  that  is  what  I  told  Watkins 
when  I  went  after  it  when  he  gave  it  to  me  I  said 
to  him  this  little  piece  of  paper  has  made  all  this  work 
and  he  said  you  am*t  going  to  change  it  I  told  him 
he  didn't  know  me  yet  I  told  her  I  didn't  wait  to  take 
oflf  my  things  but  tore  it  in  pieces  and  put  a  match  to 
it  I  told  her  it  was  where  it  wouldn't  make  any  more 
trouble  for  me.  The  two  houses  on  13th  St.  is  gone 
today  the  man  was  taking  the  windows  on  14th  away 
Lauler  said  not  to  let  them  touch  a  thing  I  don't  see 
how  Nany  could  say  I  looked  bad  don 't  try  to  get  any 
one  for  these  rooms  has  to  be  fixed  she  told  me  she 
was  here  to  buy  furniture  and  going  to  live  at  White 
Salmon  When  you  come  bring  what  you  can  spare 
no  matter  how  old  in  bed  clothes  I  have  the  house  nice 
and  clean  you  can  see  how  bad  this  is  wrote  its 
scrawled  But  its  night  and  I  can't  see  the  lines 
George  and  Bill  was  here  Sunday. 

"Well  I  must  say  good-night 

"From  Grandma. 

"When  Mattie  is  coming  you  can  send  a  little  good 
whiskey  but  not  with  anyone  else." 

But  it  is  impossible,  within  any  reasonable  space,  to 
attempt  to  trace  the  cause  of  the  alienation  of  affec- 
tion between  mother  and  daughter  resulting  in  the  de- 
struction of  the  old  will  and  the  execution  of  the  will 
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here  propounded.  There  is  no  reliable  testimony 
which  establishes  the  contention  that  the  change  was 
induced  by  any  fraudulent  act  of  proponents.  On  the 
contrary,  if  Mrs.  Dale  had  been  the  willing  instrument 
in  their  hands  which  contestant  would  have  us  believe, 
she  would  have  executed  the  will  suggested  by  David 
and  prepared  by  Mr.  Haas,  which  would  have  eventu- 
ally preserved  Mrs.  Mathews '  interest  in  the  property. 
It  was  as  nearly  an  approximation  to  the  Watkins  will 
as  Mr.  and  Mrs.  Tobias  could  have  hoped  Mrs.  Dale 
would  execute. 

In  a  fit  of  resentment,  she  had  destroyed  that  will 
which  made  what  would  seem  to  have  been  a  fair  dis- 
tribution, and  it  was  natural  that  Mrs.  Tobias,  who 
seems  to  have  been,  in  all  except  that  she  was  a  degree 
in  kinship  removed,  a  daughter  to  the  testator,  should 
have  some  anxiety  that  she  should  not  die  intestate. 
David,  knowing  Mrs.  Dale's  feelings  in  regard  to  Mr. 
Mathews,  had  prepared  a  will  that  there  was  some  hope 
that  she  would  sign,  but  with  all  her  amiability,  there 
was  a  strain  of  self-will  that  could  not  be  overcome  by 
persuasion.  She  knew  just  what  she  wanted  to  do  and 
did  it. 

Many  witnesses  were  called  by  the  contestant  to 
show  that  Mrs.  Dale  was  incapable  at  certain  periods 
to  make  a  will.  Some  of  this  testimony  is  so  extrava- 
gant that  the  judge  who  heard  the  cause  in  the  first 
instance  evidently  did  not  credit  it.  He  had  the  ad- 
vantage of  having  the  witnesses  before  him  and  being, 
thereby,  better  able  to  appraise  the  evidence  than  we 
who  have  only  the  results  in  manuscript.    • 

This  court  has  always  protected  with  jealous  care 
the  right  of  persons  to  dispose  by  will  of  that  which 
they  have  earned  by  toil.    We  can  only  consider  the 
justice  or  injustice  of  a  will  as  indicating  the  mental 
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condition  of  the  testator.  In  a  large  number  of  will 
contests  which  come  before  us  we  might,  were  we  dic- 
tating such  instruments,  make  a  different  disposition  of 
the  property  from  that  contained  in  them.  But  so  long 
as  a  will  is  the  offspring  of  the  mind  of  the  ^testator,  un- 
influenced by  disease  and  untainted  by  fraud,  it  must 
stand,  even  if  its  provisions  seem  harsh. 

9.  We  have  carefully  considered  all  the  evidence 
here  and  are  of  the  opinion  that  proponents  have 
shown  that  the  will  propounded  was  the  intelligent  and 
voluntary  act  of  the  testator  and  was  not  the  offspring 
of  undue  influence  or  fraud. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Apfibmed.     Beheabino  DENnSD. 

Bban^  Johns  and  Bennett^  JJ.,  concur. 


Argaed  Mareli  18,  afBrmed  April  15,  1919, 

HIRTZEL  V.  DRAKE. 

(179  Pac.  905.) 

Sqidty — ^Amendineiit  to  Conform  to  Proof. 

1.  Where,  in  an  action  to  Iiave  a  trust  declared  in  land  deeded  by 
a  parent  of  the  parties  to  defendant,  the  trial  revealed  evidence  show- 
ing that  the  deed  had  never  been  delivered  to  defendant,  the  court 
properly  allowed  plaintiffs  to  amend  their  complaint  to  conform  with 
tfe  proof;  defendant  being  granted  time  to  meet  the  amended  plead- 
ings with  answers  and  additional  evidence. 

Truffta — Trust  in  Lftnd— ETldence. 

2.  In  an  action  to  have  a  trust  declared  in  land  deeded  by  a 
.  parent  of  the  parties  to  defendant,  evidence  held  sufficient  to  warrant 

a  finding  that  the  parent  and  the  defendant  had  agreed  that  defendant 
shoald  hold  the  title  as  a  trustee  for  the  benefit  of  all  his  children. 

[As  to  creation  of  trust  in  land  by  parol,  see  note  in  116  Am. 
at  Sep.  774.] 

Deeds— Z>ellTery—-Evidoiicai. 

3.  In  an  action  to  annul  a  deed,  evidence  held  sufficient  to  sustain 
a  finding  that  the  deed  had  neveir  been  delivered. 


V. 
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From  Clackamas :  James  TJ.  Campbell,  Judge. 

Department  1. 

On  December  21,  1914,  John  T.  Drake  executed  a 
deed  purporting  to  convey  a  farm,  which  he  owned,  to 
his  son  John  H.  Drake.  The  deed  was  recorded  at  the 
instance  of  John  H.  Drake  on  January  5,  1915.  This 
suit  resulted  in  a  decree  annulling  the  deed  on  the 
ground  that  it  had  never  been  delivered  by  the  grantor. 
John  H.  Drake  appealed. 

John  T.  Drake  and  his  wife,  Elizabeth  Drake,  resided 
on  the  farm  for  a  period  of  years  until  some  time  in 
1914  when  marital  differences  arose  between  them. 
The  estrangement  resulted  in  a  divorce  on  November 
13,  1914.  John  T.  Drake  paid  $2,000  to  Elizabeth 
Drake  in  full  settlement  of  her  property  rights;  and 
he  retained  the  farm.  The  money  used  in  making  this 
payment  was  borrowed  by  John  T.  Drake  and  he 
secured  it  by  mortgaging  the  farm.  There  is  evidence 
indicating  that  John  T.  Drake  was  intensely  embittered 
•  against  his  once  wife.  There  are  five  children,  of 
whom  four  are  daughters  and  one  is  a  son.  Lois  Hirt- 
zel,  Maude  M.  Pearl  and  Marguerite  Drake,  three  of 
the  daughters,  are  the  plaintiffs,  while  John  H.  Drake, 
the  son,  and  Goldie  Marquam,  the  other  daughter,  are 
the  defendants.  The  daughters,  with  the  exception  of 
Marguerite,  are  married  and  have  homes  of  their  own ; 
Marguerite  was  in  the  hospital  a  portion  of  the  time 
and,  it  may  be  inferred,  was  with  one  of  her  sisters 
some  of  the  time ;  and  consequently  when  his  wife  left, 
John  T.  Drake  was  alone  on  the  farm.  At  some  time, 
possibly  as  early  as  October,  1914,'  John  T.  Drake  went 
to  the  home  of  his  son,  where  he  lived  until  the  date  of 
his  death  which  occurred  on  January  4,  1915.  Al- 
though John  T.  Drake  had  been  sick  and   evidently 
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realized  as  early  as  the  middle  or  latter  part  of  Novem- 
ber, 1914,  that  he  could  not  live  long,  he  did  not  become 
bedridden  nntil  about  December  24, 1914. 

After  the  death  of  their  father  some  of  the  daughters 
caused  an  attempt  to  be  made  to  persuade  John  H. 
Drake  to  sign  a  writing  containing  a  declaration  that 
he  held  the  title  to  the  farm  in  trust  for  himself  and 
his  four  listers  equally;  but  upon  his  refusal  to  execute 
the  declaration  of  trust  Lois  Hirtzel,  Maude  M.  Pearl 
and  Marguerite  Drake,  by  her  guardian,  commenced 
this  suit  in  June,  1915,  against  John  H.  Drake  and, 
because  their  sister  Goldie  Marquam  declined  to  be  a 
voluntary  party  to  the  suit  the  plaintiffs  also  made  her 
a  defendant.  The  plaintiffs  filed  an  amended  com- 
plaint on  April  15, 1916.  They  alleged  in  this  amended 
complaint  that  at  a  time  when  John  T.  Drake  realized 
that  he  was  mortally  ill  and  would  soon  die,  John  H. 
Drake  and  his  wife,  Orletta  Drake,  represented  to  John 
T.  Drake  and  made  him  believe  that  if  he  died  owning 
the  farm  his  former  wife  would  be  enabled  to  make 
some  demand  against  it ;  that  it  was  the  desire  of  John 
T.  Drake  to  give  the  farm  to  his  five  children  equally 
and  that  John  H.  Drake  and  Orletta  Drake  represented 
to  him  and  made  him  believe  that  if  he  conveyed  the 
land  directly  to  the  children  his  former  wife,  Elizabeth 
Drake  would,  as  the  mother  of  the  minor  daughter 
Marguerite,  secure  control  over  that  child's  interest; 
that  John  H.  Drake  and  Orletta  Drake  represented  to 
John  T.  Drake  and  caused  him  to  believe  that  if  he 
would  convey  the  farm  to  John  H.  Drake  it  would  avoid 
the  expense  of  administering  upon  the  estate  and  that 
John  H.  Drake  would  hold  the  land  in  trust  for  all  the 
children  equally  and  whenever  he  could  obtain  a  rea- 
sonable price  he  would  sell  the  farm  and  after  paying 
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the  debts  would  divide  the  surplus  equally  with  the 
daughters ;  that  John  H.  Drake  and  Orletta  Drake,  by 
making  such  representations,  induced  John  T.  Drake 
to  eiecute  the  deed  with  the  agreement,  however,  that 
John  H.  Drake  should  hold  the  title  in  trust  for  him- 
self and  his  sisters  equally. 

Goldie  Marquam  filed  an  answer  and  cross-complaint 
which  admits  the  allegations  contained  in  the  amended 
complaint  of  the  plaintiffs  and  then  reaffirms  all  those 
allegations. 

John  H.  Drake  answered  the  amended  complaint  of 
the  plaintiffs  and  the  cross-complaint  of  Goldie  Mar- 
quam by  denying  the  allegations  of  trusteeship  and  al- 
leging absolute  ownership  in  the  farm.  There  were 
appropriate  replies  by  the  plaintiffs  and  the  cross- 
complainant. 

The  parties  appeared  with  their  witnesses  on  June 
22,  1916,  and  on  that  day  evidence  was  introduced  in 
behalf  of  the  sisters  as  well  as  for  the  brother.  There 
was  evidence  not  only  tending  to  sustain  the  allegations 
of  trusteeship  but  also  tending  to  show  that  John  T. 
Drake  had  never  lost  dominion  over  the  deed  and  that 
the  instrument  had  never  been  delivered  by  him.  In- 
deed, substantially  all  the  evidence  now  relied  upon  to 
show  nondelivery  of  the  deed  was  given  at  that  time. 
The  plaintiffs  and  Goldie  Marquam  say  that  they  did 
not  know  prior  to  June  22,  1916,  that  any  witnesses 
would  testify  that  the  deed  had  never  been  delivered. 
Because  of  the  evidence  relating  to  the  question  of  the 
delivery  of  the  deed  the  plaintiffs  asked  for  permission 
to  file  a  second  amended  complaint  and  Goldie  Mar- 
quam asked  for  permission  to  file  an  amended  answer 
and  cross-complaint;  and  subsequently  on  January  2, 
1917,  the  court  made  an  order  permitting  the  amended 
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pleadings  to  be  filed  and  allowing  John  H.  Drake  ten 
days  within  which  to  answer  the  amended  pleadings. 

A  second  amended  complaint  was  immediately  filed 
by  the  plaintiffs  and  at  the  same  time  Goldie  Marquam 
filed  an  amended  answer  and  cross-complaint.  Eachi 
of  these  pleadings  repeats  the  allegations  which  had 
been  made  in  the  first  amended  complaint  and  in  the 
original  cross-complaint  relative  to  the  trusteeship  and 
then  it  is  averred  that  John  H.  Drake  and  John  T, 
Drake  agreed  that  the  latter  should  retain  possession 
of  the  deed  and  if  he  should  die  owning  the  land  then 
John  H.  Drake  should  take  possession  of  the  instru- . 
ment  and  hold  the  title  as  trustee  for  himself  and  his 
sisters.  The  second  amended  complaint,  and  also  the 
amended  cross-complaint,  concludes  with  an  alterna- 
tive prayer  asking  for  a  decree  annulling  the  deed  on 
account  of  nondelivery,  or,  if  it  be  held  that  the  deed 
was  delivered,  that  th§  court  "adjudge  that  John  H. 
Drake  holds  the  title  in  trust  for  all  the  parties  to  the 
suit  On  January  10,  1917,  John  H.  Drake  answered 
the  second  amended  complaint  of  the  plaintiffs  and  the 
amended  cross-complaint  of  Goldie  Marquam.  In 
addition  to  admissions  and  denials  John  H.  Drake 
reasserted  in  these  answers  his  claim  of  absolute  own- 
ership. 

The  parties  reassembled  in  court  on  March  24,  1917, 
and  John  H.  Drake  again  testified  in  his  own  behalf 
and  also  called  several  witnesses  who  gave  evidence 
for  him.  No  additional  witnesses  were  called  in  be- 
half of  the  plaintiffs  or  the  cross-complainant. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Brownell  &  Sievers,  with  an  oral  argument  by 
Mr.  Charles  T.  Sievers. 
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For  respondents  there  was  a  brief  over  the  name  6f 
Messrs.  Fulton  £  Bowerman,  with  an  oral  argument  by 
Mr.  Jay  Bowerman. 

HARRIS,  J. — 1,  2.  The  court  properly  allowed  the 
plaintiffs  and  Goldie  Marquam  to  file  amended  plead- 
ings to  conform  witb  the  proof  of  nondelivery.  Even 
though  the  rights  of  the  parties  had  been  decided  on  the 
evidence  received  on  June  22, 1916,  and  under  the  plead- 
ings as  they  were  on  that  date,  the  evidence  and  plead- 
ings were  nevertheless  sufficient  to  defeat  John  H. 
Drake 's  claim  of  ownership  and  to  warrant  the  court  in 
finding  that  the  father  and  son  had  agreed  that  the  son 
should  hold  the  title  as  a  trustee;  but  in  addition  to 
evidence  of  an  agreement  of  trusteeship  the  trial  re- 
vealed evidence  showing  that  the  title  had  not  passed 
to  John  H.  Drake  at  all,  although  John  T.  Drake  and 
John  H.  Drake  had  made  an  agreement  providing  for 
a  trusteeship  on  the  mistaken  assumption  that  John  T. 
Drake  could  retain  dominion  over  the  deed  and  if  he 
did  not  destroy  it  or  did  not  sell  the  land  the  title 
would,  at  his  death,  pass  to  his  son  to  be  held  by  the 
latter  as  trustee.  John  H.  Drake  was  not  misled  to  his 
prejudice  in  maintaining  his  defense;  and,  moreover, 
he  was  granted  and  he  availed  himself  of  the  right  to 
meet  the  amended  pleadings  with  answers  and  addi- 
tional evidence. 

3.  The  trial  court  found  that  John  T.  Drake  did  not 
intend  to  deliver  the  deed  in  his  lifetime  and  that  he 
did  not  deliver  it  to  John  H.  Drake.  This  finding  is 
amply  supported  by  the  evidence.  Declarations  made 
by  John  T.  Drake  to  different  persons  prior  to  Decem- 
ber 21,  1914,  as  to  what  he  intended  to  do  and  a  state- 
ment which  he  afterwards  made  as  to  what  he  had 
done ;  the  testimony  of  the  notary  public  who  prepared 
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the  deed  and  took  John  T.  Drake 's  acknowledgment  of 
it ;  the  testimony,  of  John  H.  Drake  and  his  wife ;  and 
declarations  made  by  John  H.  Drake  after  January  4, 
1915,  as  to  what  his  father  had  done ;  all  combine  to 
show  as  convincingly  and  conclusively  as  human  testi- 
mony can  show  that  John  T.  Drake  retained  dominion 
over  the  deed  and  did  not  deliver  it. 

Mrs.  John  Jeorg  stated  that  in  the  fall  of  1914  John 
T.  Drake  told  her  '*he  would  sell  the  place  if  he  could, 
or  deed  it  to  John  and  then  divide  it — if  John  sold  the 
place  to  divide  it  equally  among  the  children.'*  Fred 
Myers  testified  that  John  T.  Drake  contemplated  a  con- 
veyance to  his  son  and  that  ''the  talk  he  and  I  had, 
John  was  to  sell  it  and  then  divide  it,  after  he  paid  off 
the  mortgage/'  John  Jeorg  said  that  he  heard  John 
T,  Drake  say  that  **he  would  deed  the  property  to  John 
and  he  was  to  pay  off  the  mortgage  and  divide  the 
money  equally  among  the  children/'  John  T.  Drake 
stated  to  Olof  Olsen  that  '*he  was  going  to  deed  his 
place  to"  his  son  John  and  that  **  John  is  going  to  sell 
the  place  and  divide  it  among  the  children,  to  keep  down 
administrator's  fees."  Besides  the  testimony  of  these 
disinterested  witnesses  it  is  recorded  in  the  transcript 
that  Lois  Hirtzel  told  about  her  father  once  saying  to 
her  **I  am  going  to  treat  you  all  the  same."  In  the 
late  summer  or  fall  before  his  death  Goldie  Marquam  's 
father  said  to  her  **I  want  to  treat  you  children  all 
alike."  L.  N.  Jones,  a  friend  and  neighbor  of  John 
T.  Drake,  saw  him  three  days  before  his  death  and  at 
that  time,  in  the  language  of  the  witness : 

John  T.  Drake  **told  me  what  he  had  done  with  his 
property,  and  he  said  he  had  deeded  his  property  to 
John — ^that  is,  he  had  deeded  it  but  hadn't  given  the 
deed  to  John,  it  was  in  the  house,  and  if  he  got  well  he 
would  finish  the  business  himself,  but  if  he  died  he 
wanted  John  to  record  the  deed  and  finish  the  business 
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up.  •  •  He  said  John  was  to  pay  the  debtSi  sell  it,  and 
divide  it  equally  among  the  children,  * ' 

J.  W.  Hobart  who  prepared  the  de^d  and  before 
whom  John  T.  Drake  acknowledged  its  execution,  tes- 
tified : 

That  John  T.  Drake  said  that  he  wanted  to  make  a 
deed  ''so  as  to  avoid  administration  expenses'' ;  he  said 

*  *  he  thought  he  would  make  a  deed  to ' '  John  H.  Drake 
'  *  and  put  that  deed  then  in  the  hands  of  the  cashier  of 
the  Bank,  *  •  and  in  case  that  he  was  so  that  during 
his  lifetime  he  could  sell  the  property  he  could  destroy 
it  and  make  a  deed  direct  to  the  parties  to  whom  he 
sold  it.  And  in  the  event  he  didn't  that  John  could 
take  it  then,  and  that  he  was  to  sell  the  property  and 
pay  off  the  indebtedness  and  divide  the  net  proceeds 
equally  among  the  children. ' ' 

Hobart  stated: 

That  he  then  informed  John  T.  Drake  that  the  de- 
livery of  a  deed  to  a  third  party  ''was  a  sufficient  de- 
livery to  make  it  irrevocable";  and  that  thereupon 
John  T.  Drake  said  "that  he  did  not  want  it  that  way, 
that  he  would  make  a  dee(J,  though,  to  John,  and  put  it 
in  a  vault  in  the  Bank — rent  a  vault  in  the  Bank  and 
put  it  in  there  so  that  he  could  get  it  out  himself  and  de- 
stroy it  and  make  another  deed  in  case  he  sold  the 
property  during  his  lifetime.    And  I  said  to  him  then 

*  •  if  you  do  that  and  you  should  die  John  would  have 
the  deed,  then  have  it  recorded,  his  mortgage  off,  and, 
says  I,  it  would  be  his  property.  'No,'  says  he,  'that 
is  not  the  understanding.  The  understanding  is  that 
he  is  to  sell  the  property  and  pay  the  indebtedness  off 
and  divide  the  proceeds  equally  among  the  rest  of  the 
children.' "  ^ 

Continuing  with  his  testimony,  Hobart  stated  that 
after  the  deed  was  signed  and  witnessed  and  while 
John  T.  Drake  had  the  deed  in  his  hand  he  (Drake) 
said  to  George  Thomas,  one  of  the  witnesses  to  the 
deed: 
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**  George,  this  is  my  paper.  I  am  going  to  put  it  in 
the  bank' 80  I  can  get  it  at  any  time  I  choose." 

The  following  is  a  part  of  the  cross-examination  of 
John  BL  Drake : 

**Q.  What  did  your  father  say  the  night  Mr.  Hobart 
was  there  about  putting  this  deed  in  the  bank? 

**A.  They  talked  about  putting  it  in  there,  but  any- 
how they  decided  to  keep  it  there ;  it  was  his  piece  of 
paper  and  he  intended  to  keep  it,  and  if  he  sold  the 
property  he  would  tear  it  up  and  destroy  it. 

*'Q.  You  didn't  get  hold  of  the  deed  and  record  it 
till  after  he  died! 

'*A.  No,  sir, 

*'Q.  He  still  had  it  until  he  died! 

"A.  Yes,  sir." 

Orletta  Drake  admitted  that  John  T.  Drake  **was 
trying  to  sell  his  farm  all  the  time  he  was  alive"  and 
that  if  he  could  have  made  a  sale  '*he  would  have 
signed  the  deed '  * ;  that,  referring  to  the  deed  after  its 
execution,  he  said,  **This  is  my  paper,  and  in  case  I 
die  it  is  John's"  and  **if  he  lived  he  would  take  the 
deed  and  tear  it  up  and  use  the  money  for  his  own 
benefit ' ' 

In  February,  1915,  John  H.  Drake  went  to  the  office 
of  F.  M.  Brooks  for  the  purpose  of  paying  a  bill  in- 
curred in  caring  for  Marguerite  during  an  attack  of 
typhoid  fever.  The  f  jllowing  excerpt  from  the  testi- 
mony of  F.  M.  Brooks  is  significant : 

"He  asked  me  to  reduce  my  bill  as  much  as  pos- 
sible; that  the  father  had  deeded  him  property,  the 
place — ^it  was  deeded  to  him  and  he  intended  to  sell  it 
as  soon  as  possible  $nd  after  it  was  sold  he  intended  to 
divide  the  money  equally  anaong  the  children,  his  in- 
cluded, and  I  made  a  reduction  on  the  bill  at  that  time 
because  of  that." 
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Maude  M.  Pearl,  Lois  Hirtzel  and  Goldie  Marquam 
all  say  that  a  few  days  or  weeks  after  the  funeral  they 
met  with  their  brother  and  he  told  them  at  that  time 
that  the  farm  had  been  deeded  to  him  to  save  expense 
of  administration  and  that  '^lie  was  to  have  the  per- 
sonal property  for  taking  care  of  his  father. 

The  deed  was  placed  in  the  library  table  in  the  house 
of  John  H.  Drake  instead  of  being  deposited  in  the 
bank.  The  instrument  was  executed  in  the  home  of 
John  H.  Drake  while  John  T,  Drake  was  living  there. 
The  act  of  placing  the  deed  in  the  library  table  was  de- 
scribed by  Orletta  Drake  as  follows : 

**  After  he  signed  the  deed  and  they  were  all  gone 
Mr.  Drake  sealed  it  up  in  an  envelope  and  he  said,  *I 
will  give  it  to  you  to  put  away, '  and  I  said, '  I  will  ptut 
it  in  the  library  table,'  and  he  said,  *A11  right*  It  was 
there  till  after  he  died.  *  * 

EefeTring  to  the  circumstance  of  the  deed  being 
placed  in  the  library  table,  John  H.  Drake  said  his 
father  asked  Orletta  Drake  **  where  he  should  put  it. 
She  took  the  deed  and  he  went  with  her  and  they  put  it 
in  there  and  he  knew  right  where  it  was  and  it  stayed 
there  until  he  died.**  The  record  contains  the  follow- 
ing questions  by  the  court  and  answers  by  the  defend- 
ant John  H.  Drake : 

"Court:  And  when  it  was  in  that  library  table  could 
he  go  and  get  it  at  any  time  he  wanted  tot 

**A.  Yes,  sir:  it  was  right  there.  He  went  with  my 
wife  when  they  put  it  in  there,  and  he  could  have  had 
it  any  time  he  wanted  it. 

*' Court:  That  is  the  way  you  understood  it  at  the 
time  he  put  it  in  there  t 

"A.  Yes,  sir:  that  is  the  way  I  understand  it.  He 
said  *If  anything  happens  to  me  that  deed  is  to  be  re- 
corded immediately.*    He  said  'If  I  die  this  is  yours.* 

"Court:  That  is,  if  he  died! 
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"A.  Yes,  sir. 

''Court:  In  the  meantime  he  said  it  was  his  until  he 
did  dief 

**A.  Yes,  sir. 

"Court:  You  are  quite  sure  there  is  no  mistake 
about  thatf 

''A.  Yes,  sir;  I  am  sure  there  is  no  mistake  about 
that.*' 

When  testifying  at  the  second  hearing  on  March  24, 
1917,  J^ohn  H.  Drake  claimed  that  his  father  gave  him 
the  deed  on  December  24,  1914,  and  requested  that  he 
record  the  instrument ;  that  the  witness  gave  the  deed 
to  his  father-in-law  who  kept  it  **a  week  or  ten  days*' 
and  then  took  the  paper  on  January  5,  1915,  to  the 
county  recorder's  office  for  recording.  It  will  be  re- 
called, however,  that  on  June  22,  1916,  when  telling 
about  the  deed  having  been  placed  in  the  library  table, 
John  H.  Drake  said  that  the  paper  * '  stayed  there  until 
he  [John  T.  Drake]  died";  and  it  will  also  be  remem- 
bered thiat  Orletta  Drake  testified  that  *4t  was  there 
till  after  he  died.'* 

The  decree  appealed  from  is  aflSrmed.     Afpibmbd. 

McB^DE,  C.  J.|  and  Bubnett  and  Bbnson,  JJ.,  con* 
enr. 


SA.rgaed  Mareli  27^  affinned  April  15,  191&. 

CASH  V.  PORTLAND  EY.  L.  &  P.  CO. 

(179  Pac.  909.) 

Appeal  and  Error— Bevlew — ^Findinga  of  Court. 

1.  Findings  of  court  which  tried  a  case  without  e  jury  on  appeal 
niQBt  be  deemed  and  treated  as  the  verdict  of  a  jury. 

Prlnelpal  and  Agent— Authority  to  Compromiae  and  Make  Settlement. 

2.  An  agreement  between  an  electric  light  and  power  company's 
customer  and  her  agent  that  the  agent  was  to  check  up  aud  audit 

ea  Or.- 
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customer's  bills  for  light  find  power  between  certain  dates,  for  which 
services  the  agent  was  to  be  paid  50  per  cent  of  all  money  returned 
or  credited  to  her  account  by  reason  of  errors  or  overcharges,  held 
to  give  the  agent  power  to  agree  with  the  company  as  to  the  amount 
it  should  repay  the  customer  on  account  of  errors  and  overcharges 
and  to  include  authority  to  make  settlement. 

[As  to  general  rules  controlling  the  aathority  of  agents,  ■«• 
note  in  16  Am.  St.  Bep.  4^3.] 

Electricity — Overdiarge — Treble  DamaiTM — ^^enon  Injured''  —  Com- 
promise. 

8.  Within  Public  Utilities  Act,  Sections  67  and  75,  authorizing  re- 
covery of  treble  damages  by  "person  injured"  for  overcharge  by  pub- 
lie  utility,  customer  of  light  and  .power  company  was  not  "injured" 
where  customer  contracted  with  an  agent  for  discovering  overcharges, 
and  agent  made  a  settlement,  as  authorized  to  do,  for  Uie  amount  of 
overcharge  discovered. 

Words  and  Phraser— "Befnnd." 

4.  "Refund"  means  to  give  back,  to  repay,  to  restore,  to  supply 
again  with  funds,  to  reimburse,  to  return  in  payment  or  compensation 
for  what  has  been  taken,  or  the  repayment  or  return  of  money. 

From  Multnomah :  Bobebt  Tuckbb,  Judge. 

Department  2. 

This  is  an  action  against  the  defendant,  a  public 
service  corporation,  to  recover  treble  damages  under 
section  67  of  the  Public  Utilities  Act  (Laws  1911,  Chap. 
279,  page  483),  which  was  tried  before  the  Circuit 
Court  without  a  jury,  resulting  in  numerous  findings  of 
fact  based  upon  which  judgment  was  rendered  in  favor 
of  the  defendant. 

The  plaintiff  as  the  operator  of  a  hotel  on  Salmon 
Street  in  Portland  entered  into  a  lighting  contract 
with  the  defendant  on  September  19,  1913,  for  the 
period  of  one  year,  and  bn  the  same  day,  for  the  same 
period,  entered  into  another  contract  for  electric  power 
to  operate  the  elevator  in  the  hotel.  Separate  connec- 
tions were  made  and  electric  current  was  furnished 
through  separate  meters.  On  September  26, 1914,  new 
and  distinct  lighting  and  power  contracts  were  exe- 
cuted and  remained  in  force  until  July  SI,  1916,  when  a 
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single  contract  embracing  both  light  and  power  was 
executed.  On  November  29,  1913,  the  defendant  filed 
its  tariff  sheet  with  the  then  Railroad  Commission  of 
Oregon,  in  which  was  a  **  combined  light  and  power 
schedule'*  which  provided  that  where  the  light  fur- 
nished to  a  customer  using  both  light  and  power  ser- 
vice  did  not  exceed  50  per  cent  of  the  total,  the  power 
rate  only  should  be  applied  to  the  combined  light  and 
power  charges.  This  schedule  was  in  effect  until  July 
17,  1916.  Between  November  29,  1913,  and  July  17, 
1916,  the  lighting  demand  of  the  plaintiff  did  not  ex- 
ceed 50  per  cent  of  combined  light  and  power  used  by 
her,  and  under  such  tariff  provision  she  was  entitled 
to  the  combined  light  and  power  rate.  Nevertheless, 
separate  charges  were  made  for  the  light  and  power 
consumed,  as  a  result  of  which  during  that  period  she 
was  overcharged  and  overpaid  the  defendant  the  sum 
of  $143.23. 

For  several  years  J.  M.  Trobert  was  an  employee  of 
the  defendant  and  on  March  5, 1917,  while  then  out  of 
its  employ,  he  entered  into  a  contract  with  the  plaintiff 
to  check  and  audit  the  bills  which  had  been  rendered 
her  by  the  defendant  between  the  dates  mentioned,  for 
which  service  he  was  to  receive  50  per  cent  of  any 
money  returned  to  the  plaintiff  on  account  of  over- 
charge. He  applied  to  the  defendant  and  was  given 
free  access  to  its  books  and  records  and  was  accorded 
every  facility  for  investigation,  as  a  result  of  which  it 
was  found  that  the  defendant  had  overcharged  the 
plaintiff  $143.23.  On  May  29,  1917,  the  defendant 
issued  its  voucher  in  favor  of  the  plaintiff  for  that 
amount  and  about  that  date  delivered  it  to  Trobert  as 
her  agent.  The  plaintiff  has  ever  since  retained  and 
now  has  the  voucher. 
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On  August  2,  1917,  this  action  was  commenced  to 
procure  a  judgment  for  three  times  the  amount  of  the 
overcharge,  Trobert's  expenses,  the  sum  of  $100  as 
attorneys'  fee,  and  costs.  The  plaintiff  relies  upon 
section  67  of  the  Public  Utilities  Act  for  her  right  to 
maintain  the  action. 

The  defendant  in  its  answer  admitted  the  filing  of 
the  schedule,  pleaded  the  execution  of  written  contracts 
and  averred  that  the  plaintiff  voluntarily  made  her 
payments;  that  it  had  a  large  number. of  customers 
under  such  schedule;  that  ''through  error  and  inad- 
vertence and  without  any  willfulness,  wantonness  or 
evil  design  on  its  part''  the  defendant  failed  to  notice 
that  the  plaintiff's  installation  and  demand  were  such 
as  to  entitle  her  to  the  combined  light  and  power  sched- 
ule; that  the  defendant  "voluntarily  and  prior  to  the 
commencement  of  this  action  repaid  to  plaintiff  as  a 
full  and  complete  settlement,  all  sums  charged  plain- 
tiff and  paid  by  her  under  said  combined  light  and 
power  schedule,  and  by  reason  thereof  plaintiff  sus- 
tained no  damage  as  a  result  of  defendant's  action," 
and  that  "said  defendant  in  said  entire  matter  acted 
honestly  and  in  good  faith,  without  intention  of  injur- 
ing plaintiff,  or  of  violating  said  Public  Utilities  Act." 

A  reply  was  filed  and  testimony  was  taken.  The  trial 
court  found  that  there  was  an  overcharge  in  manner 
and  form  as  claimed  by  the  defendant,  made  findings 
of  fact  as  to  an  agreement .  upon  the  amount  of  the 
overcharge  and  the  payment  thereof  and  rendered 
judgment  in  favor  of  the  defendant,  from  which  the 
plaintiff  appeals,  contending  that  under  such  findings 
of  the  trial  court  she  is  entitled  to  judgment  for  treble 
damages  as  prayed  for  in  her  complaint.  There  is  no 
allegation  of  fraud  or  of  any  effort  on  the  part  of  the 
defendant  to  conceal  the  overcharge,  or  that  the  officers 
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of  the  defendant  had  any  knowledge  thereof,  except  in 
80  far  as  it  appears  on  the  account-books  of  the  corpo- 
ration. Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  G.  Arnold. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Griffith,  Leiter  &  Allen,  with  an  oral  argument 
by  Mr.  Rufus  A.  Leiter. 

JOHNS,  J. — 1.  The  case  was  tried  without  a  jury. 
The  testimony  is  not  before  this  court.  There  is  no 
question  about  any  of  the  findings  made  by  the  trial 
court  and  it  is  elementary  that  they  must  be  deemed 
and  treated  as  the  verdict  of  a  jury. 

2-4.  The  plaintiff  claims  three  times  the  amount  of 
the  overcharge  of  $143.23,  three  times  $71.62,  which  she 
had  agreed  to  pay  Trobert  for  his  services,  making  a 
total  of  $644.55,  together  with  $100  as  attorneys'  fee, 
and  costs.  There  is  no  dispute  as  to  the  amount  of  the 
overcharge.  That  was  agreed  upon  after  the  investi- 
gation was  made.  The  plaintiff  bases  her  claim  upon 
section  67  of  the  Public  Utilities  Act,  which  is  as  fol- 
lows: 

"If  any  public  utility  shall  do  or  cause  to  be  done  or 
permit  to  be  done  any  matter,  act  or  thing  in  this  act 
prohibited,  or  declared  to  be  unlawful,  or  shall  omit  to 
do  any  act,  matter  or  thing  required  to  be  done  by^  it, 
such  public  utility  shall  be  liable  to  the  person,  finri  or 
corporation  injured  thereby  in  treble  the  amount  of 
damages  sustained  in  consequence  of  such  violation,  to- 
gether with  a  reasonable  counsePs  or  attorney's  fee,  to 
be  fixed  by  the  court  in  every  case  of  recovery,  which 
attorney's  fee  shall  be  taxed  and  collected  as  part  of 
the  costs  in  the  case ;  provided,  that  any  recovery  as  in 
this  section  provided  shall  in  no  manner  effect  (affect) 
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recovery  by  the  State  of  the  penalty  prescribed  for 
such  violation,  * ' 

i 

It  appears  from  the  findings  that  on  March  5,  1917, 
the  plaintiff  entered  into  a  written  agreement  with 
J.  M.  Trobert,  a  late  employee  of  the  defendant,  by 
which  he  was  to  check  and  audit  all  bills  rendered'  or 
charges  made  against  the  plaintiff  for  electric  light 
and  power  furnished  from  November  29, 1913,  to  May 
15, 1916,  for  which  services  the  plaintiff  was  to  pay  him 
50  per  cent  of  all  money  returned  to  her  or  credited  to 
her  account  by  reason  of  any  errors  or  overcharges. 
Finding  nimiber  11  is  as  follows : 

''That  thereafter  said  J.  M.  Trobert  requested  de- 
fendant to  check  and  audit  plaintiff's  account  with 
defendant,  and  said  J.  M.  Trobert  and  defendant,  by 
one  of  its  employees,  jointly  investigated  into  said  ac- 
count and  the  basis  of  charges  thereof,  and  it  was 
agreed  between  said  J.  M.  Trobert,  as  plaintiff's  agent, 
and  said  defendant  that  an  improper  application  of  the 
tariff  rate  had  been  made  in  the  bills  rendered  to  and 
paid  by  plaintiff,  by  reason  whereof  plaintiff  was  en- 
titled to  a  refund  from  defendant  in  the  sum  of  $143.23 ; 
that  no  demand  was  then,  or  at  any  time,  made  by 
plaintiff  or  by  her  agent,  J.  M.  Trobert,  upon  the  de- 
fendant for  the  payment  of  any  other  or  different  sum 
from  the  sum  of  $143.23,  except  as  contained  in  the 
complaint  filed  in  this  action. ' ' 

From  number  12  it  appears  that  on  May  29, 1917,  the 
defendant  issued  its  voucher  in  favor  of  the  plaintiff 
for  $143.23  and  delivered  it  to  her  agent,  J.  M.  Tro- 
bert, ''as  a  full  and  complete  settlement  of  all  sums 
charged  plaintiff  and  paid  by  her  in  excess  of  the  sums 
proper  to  be  charged  plaintiff  and  paid  by  her  under 
said  combined  light  and  power  schedule  aforesaid,  and 
of  plaintiff's  claim  against  defendant.'^  Finding  13 
reads  thus : 
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* '  That  this  action  was  instituted  on  or  about  August 
2,  1917.  That  plaintiff  held  said  voucher  from  on  or 
about  May  29, 1917,  without  presenting  the  same  to  the 
bank  upon  which  it  was  drawn,  for  payment,  and  with- 
out notifying  defendant  that  the  amount  thereof  was 
unsatisfactory  or  insufficient,  or  that  she  would  not 
accept  or  receive  the  same  in  full  settlement  of  her  claim 
against  defendant,  until  after  the  commencement  of 
tlus  action,  and  after  the  filing  of  defendant's  answer 
herein,  when  on  August  24,  1917,  plaintiff's  attorney 
by  letter  advised  defendant  that  said  voucher  had  not 
been  cashed  by  her  and  would  not  be  cashed  because 
she  did  not  feel  that  it  was  the  full  amount  due  her; 
that  she  had  not  accepted  such  sum  and  would  not  ac- 
cept such  sum  in  full  payment  of  her  claim  against  de- 
fendant; that  the  voucher  had  been  held  since  it  was 
sent  to  her,  and  would  be  held  without  any  presentment 
for  payment/* 

Under  his  contract  Trobert  was  to  receive  one  half 
of  all  moneys  which  he  collected  from  the  defendant, 
and  had  authority  from  the  plaintiff  to  ascertain  and 
determine  the  amount  of  any  errors  or  overcharges. 
The  authority  to  determine  this  amount  and  collect  it 
and  to  retain  one  half  thereof  when  so  collected,  for  his 
services,  carried  with  it  the  power  to  agree  with  the 
defendant  as  to  the  amount  which  it  should  repay  to 
the  plaintiff  on  account  of  such  errors  and  overcharges 
and  would  include  the  authority  to  make  a  settlement. 
It  appears  from  finding  number  11  that  Trobert,  as 
agent  of  the  plaintiff,  agreed  with  defendant  that  *'an 
improper  application  of  the  tariff  rate  had  been  made 
in  the  bills  rendered  to  and  paid  by  plaintiff,"  and  that 
by  reason  thereof  ** plaintiff  was  entitled  to  a  refund 
from  defendant  in  the  sum  of  $143.23."  Webster  de- 
fines the  word  *' refund"  thus:  *Ho  give  back,  to 
repay,  to  restore,  to  supply  again  with  funds,  reim- 
burse.*'    In   the   Century   Dictionary   the   word    is 
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defined  as  follows :  *  *  to  return  in  payment  or  compen- 
sation for  what  has  heen  taken,  repay,  restore ;  repay- 
ment, return  of  money/'  Hence,  under  such  findings 
it  was  agreed  by  the  plaintiff,  through  Trobert,  her 
authorized  agent,  and  the  defendant  that  the  plaintiff 
should  have  and  the  defendant  should  *  *  return  in  pay- 
ment or  compensation  for  what  had  been  taken,*' 
** repay '*  or  '* restore''  $143.23.  Prior  to  the  com- 
mencement of  this  action  no  demand  was  made  for  any 
other  or  different  sum,  and  it  appears  from  finding 
number  12  that  the  voucher  was  issued  '*as  a  full  and 
complete  settlement  of  all  sums  charged  the  plaintiff 
and  paid  by  her  in  excess  of  the  sums  proper  to  be 
charged  plaintiff, ' '  and  that  she  has  ever  since  held  and 
now  retains  the  voucher. 

Construing  the  findings  of  fact,  the  plaintiff  through 
her  agent  agreed  with  the  defendant  upon  the  amount 
which  was  due  and  owing  to  the  plaintiff  on  account  of 
errors  and  overcharges  and  that  the  defendant  should 
return  *4n  pa^^ment  or  compensation"  therefor,  ''give 
back"  or  "repay"  the  sum  of  $143.23,  and  pursuant  to 
such  agreement  the  defendant  issued  and  delivered  its 
voucher  for  that  amount  to  the  plaintiff,  which  she  re- 
ceived and  retained  for  more  than  two  months  without 
any  notice,  protest  or  objection.  Based  upon  that 
agreement,  plaintiff  claimed,  more  than  two  months 
after  the  voucher  was  delivered,  that  she  was  entitled 
to  recover  triple  the  amount  which  she,  through  her 
agent,  agreed  should  be  repaid  by  the  defendant. 

Section  67  of  the  Public  Utilities  Act  provides  that 
**such  public  utility  shall  be  liable  to  the  person,  firm 
or  corporation  injured  thereby,  in  treble  the  amount  of 
damages  sustained  in  consequence  of  such  violation," 
etc.  How  can  the  plaintiff  consistently  claim  or  assert 
that  she  was  *' injured  thereby"  when,  through  her 
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agent,  she  agreed  upon  the  amount  which  was  to  be 
returned  to  her  '*in  payment  or  compensation  for  what 
had  been  taken'' on  account  of  the  errors  or  over- 
charges? Section  75  of  the  act  has  the  following  head- 
ing :  *  *  Substantial  compliance  with  act  sufficient ;  tech- 
nical omissions  immaterial;  liberal  construction." 
This  title  is  made  a  part  of  the  Section  and  as  to  its 
meaning  should  be  construed  with  it.  The  Section 
says: 

**The  provisions  of  this  act  shall  be  liberally  con- 
strued with  a  view  to  the  public  welfare,  efficient  facili- 
ties and  substantial  justice  between  patrons  and  public 
utilities." 

Applying  such  provisions  to  the  findings,  we  do  not 
know  upon  what  theory  the  plaintiff  is  now  entitled  to 
recover  as  damages  treble  fhe  amount  which  she  agreed 
should  be  returned  **in  payment  or  compensation  for 
what  had  been  taken. ' ' 

Based  upon  the  record,  we  hold  that  there  was  a  full 
and  complete  settlement  between  the  plaintiff  and  the 
defendant  and  that  the  voucher  is  and  was  intended  to 
be  a  payment  in  full  of  the  amount  found  due  and  ow- 
ing from  the  defendant  to  the  plaintiff.  The  judgment 
is  affirmed.   ^  Affirmed. 

McBridb^  C.  J.,  and  Bean  and  Bennett,  JJ.,  concur. 
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ZUCKERMAN  v.  SANITARIUM  CO. 

(179  Pac.  9110 

Courts— State  Courts— JnrisdlctloxL  ' 

1.  A  Bt«te  court  has  jurisdiction  of  an  action  for  false  imprison- 
ment against  a  sanitarium  to  which  plaintiff  was  alleged  to  have  been 
illegallj  committed  as  insan^e  bj  a  United  States  territorial  court  or 
officer. 

Eyidence~-;ri24Uclal  Kotlca— Alaska. 

2.  Judicial  notice  will  be  taken  of  fact  that  Alaska  Is  a  part  of 
United  States  and  that,  under  Act  Cong.  Feb.  6,  1909,  Secretary  of 
the  Interior  was  authorized  to  make  e  contract  with,  a  private  sani- 
tarium company  for  the  care  of  persons  adjudged  insane  in*  such  terri- 
tory. 

Falsa  Imprisonment— Confinement  of  One  Adjvdged  Insane, 

S.  It  appearing  that  trial  and  commitment  of  plaintiff  as  an  insane 
person  were  before  and  by  court  having  jurisdiction  of  subject  matter 
and  of  person  of  plaintiff,  she  cannot  recover  damages  for  false  im- 
prisonment from  a  sanitarium  to  which  she  was  legally  committed. 

[As  to  what  amounts  to  false  imprisonment,  see  note  in  118 
Am.  St.  Bep.  719.] 

From  Multnomah:  William  N.  Gatens,  Judge. 

Department  2. 

While  the  plaintiflF  was  a  resident  of  Alaska,  in  the 
vicinity  of  Iditarod,  insanity  proceedings  were  insti- 
tuted against  her  in  the  probate  court  for  Otter  Pre- 
cinct, Territory  of  Alaska,  Fourth  Division,  based  upon 
which  her  case  was  brought  before  that  court  and  '*at 
a  trial  by  jury*'  she  appeared  in  person  and  by  two 
attorneys  appointed  by  the  court  to  represent  her. 
After  the  hearing  the  jury  returned  a  verdict  to  the 
effect  that  *'the  said  Sandford  Zuckerman  is  really  and 
truly  insane  and  that  she  ought  to  be  committed  to  the 
asylum  or  sanitarium  provided  for  the  care  and  keep- 
ing of  the  insane  for  the  District  of  Alaska,  and  the 
said  finding  of  the  jury  having  been  approved  by  the 
commissioner/'  it  was  decreed  by  the  court  that  she 
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was  *' really  and  truly  insane"  and  *Hhat  she  be  com- 
mitted to  the  asylum  or  sanitarium  provided  for  the 
care  and  keepjing  of  the  insane  for  the  District  of 
Alaska."  On  July  7, 1911,  the  court  issued  its  warrant 
and  commitment  to  the  United  States  marshal  for  that 
judicial  division  of  the  Territory  of  Alaska,  by  which 
that  officer  was  directed  to  deliver  the  plaintiff  to  the 
asylum  provided,  "to  be  thereafter  properly  and 
safely  kept  until  discharged  therefrom,  and  she  is  in 
the  meantime  committed  to"  the  custody  of  the  mar- 
shaL 

Alleging  that  on  July  7, 1911,  she  was,  over  her  ob- 
jections, protests  and  remonstrances,  **  tried  and  com- 
mitted to  the  institute  for  feeble-minded  from  Otter 
Precinct,  District  Number  four  of  the  Territory  6f 
Alaska";  that  she  was  delivered  to  the  institute  of  the 
defendants  on  September  8, 1911,  and  that  she  was  then 
"in  good  and  perfect  health  and  mind  and  was  con- 
scious of  the  acts  and  deeds  of  the  defendants  in 
placing  her  in  said  institute";  that  she  protested 
against  being  placed  and' confined  therein  and  deprived 
of  her  liberty,  and  that  she  was  seriously  and  perman- 
ently injured  in  her  physical  health  and  suffered  men- 
tal anguish  by  reason  of  which  she  sustained  special 
damages  in  the  sum  of  $4,093  and  general  damages  in 
the  sum  of  $20,000,  she  commenced  this  action  against 
the  defendants. 

The  Sanitarium  Company,  the  Sanitarium  Associa-, 
tion  arid  Henry  Waldo  Cpe  answered,  admitting  the 
existence  of  the  corporations  as  alleged ;  that  the  Sani- 
tarium Company  operated  the  Momingside  Hospital; 
that  it  received  compensation  for  care  and  attention 
given  to  patients  and  that  Dr.  Coe  was  the  president 
and  manager  of  the  Sanitarium  Com{)any.  As  a  fur- 
ther and  separate  answer  it  is  alleged  that  on  March 
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19,  1914,  acting  through  the  Interior  Department  and 
pursuant  to  an  act  of  Congress,  the  United  States  en- 
tered into  a  contract  with  the  Sanitarium  Company  hj 
which  that  defendant,  for  an  agreed  compensation, 
undertook  to  receive  and  give  medical  treatment  to  any 
individuals  adjudged  insane  in  the  territory  of  Alaska 
delivered  to  that  defendant  by  the  proper  oflScers  of  the 
United  States,  for  a  period  of  five  years  from  Janu- 
ary 16,  1915 ;  that  by  said  contract  the  defendant  was 
required  to  keep  safely  and  exercise  extraordinary  care 
to  prevent  escape  of  any  insane  patient  committed  to 
its  keeping  by  the  United  States,  and  to  *'keep  any 
such  person  in  custody  until  the  said  defendant  and  its 
officers,  and  the  agents  of  the  United  States  govern- 
ment shall,  in  the  exercise  of  their  judgment  and  dis- 
cretion, determine  that  any  such  person  may  be  safely 
discharged  f rpm  custody, '  *  and  that  the  defendant  was 
required  to  and  did  execute  a  penal  bond  in  the  sum 
of  $5,000  for  the  faithful  performance  of  the  contract. 
The  defendants  then  aver  the  insanity  proceedings 
against  the  plaintiff  in  the  probate  court  of  Alaska,  the 
hearing  thereon,  the  verdict  of  the  jury  and  the  order 
of  the  court  adjudging  the  plaintiff  insane,  the  issue 
of  the  warrant  to  the  marshal  and  the  delivery  of  the 
plaintiff  to  the  Sanitarium  Company,  and  attaches  as 
exhibits  duly  certified  copies  of  such  proceedings.  The 
answer  further  plead?  that  the  plaintiff  was  held  in 
custody  by  the  defendants  by  virtue  of  said  warrant 
and  under  the  terms  and  provisions  of  the  contract 
with  the  United  States. 

In  her  reply  the  plaintiff  denies  **each  and  every  al- 
legation** of  the  further  and  separate  answer,  but  there 
is  no  averment  or  proof  that  the  committing  court  did 
not  have  jurisdiction  of  the  plaintiff  or  the  subject 
matter.    On  such  issues  a  trial  was  had  on  January  16, 
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1917,  and  a  verdict  was*  returned  in  favor  of  the  plain- 
tiff in  the  smn  of  $2,500.  The  court  set  aside  the  ver- 
dict and  granted  a  new  trial.  On  April  25,  1917,  the 
case  was  again  heard  and  after  the  testimony  was  all 
taken  the  defendants  filed  a  motion  to  dismiss,  '^on  the 
ground  that  it  conclusively  appears  that  the  plaintiff, 
while  in  the  territory  of  Alaska,  was  legally  adjudged 
insane,  and  as  a  ward  of  the  federal  government  was 
detained  by  an  agent  of  the  Interior  Department,*'  and 
for  the  further  reasons  that ' '  this  is  an  action  for  false 
imprisonment  and  cannot  be  maintained  for  the  reason 
that  it  appears  that  the  plaintiff^  was  adjudged  insane 
and  was  committed  and  held  pursuant  to  such  judg- 
ment and  commitment,"  and  that  ''neither  said 
judgment  nor  commitment  was  ever  at  any  time  set 
aside  or  modified  and  at  no  time  thereafter  was  appli- 
cation made  by  the  plaintiff  to  any  court  or  tribunal  to 
have  determined  her  mental  condition  or  her  right  to 
discharge.'*  After  argument  the  court  sustained  the 
motion  to  dismiss,  '*for  want  of  jurisdiction  of  this 
court  to  hear  and  determine  said  cause  for  the  reason 
that  said  cause  of  action  should  be  had  and  maintained 
in  the  federal  court  and  not  in  a  state  court" ;  and  that 
*'this  court  has  no  jurisdiction  in  the  matters  herein," 
and  rendered  judgment  for  costs  in  favor  of  the  de- 
fendants, from  which  ruling  the  plaintiff  prosecutes 
this  appeaL  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Elton  Watkins  and  Messrs.  Winter,  Reames  d 
Maguire,  with  an  oral  argument  by  Mr.  Watkins. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Malcolm  H.  Clark  and  Mr.  Alfred  E.  Clark^  with 
an  oral  argument  by  Mr.  Malcolm  H.  Clark. 
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JOHNS,  J. — ^1.  While  it  is  true  that  the  conrt  dis- 
missed the  action  for**  want  of  jurisdiction  •  •  to  hear 
and  determine  the  said  cause  for  the  reason  that  the 
said  cause  of  action  should  be  had  and  maintained  in 
the  federal  court  and  not  in  a  state  court,"  and  that 
such  ruling  was  a  technical  error,  the  true  reason  was 
correctly  given  in  the  following  statement  which  the 
court  made  to  the  jury : 

**TJpon  the  theory  upon  which  this  case  was  tried,  it 
would  be  necessary  in  order  for  plaintiff  to  recover  to 
prove  that  the  plaintiff  was  never  legally  adjudged 
insane,  and  that  there  was  never  any  legal  warrant 
issued  for  her  commitment.  In  other  words,  that  her 
imprisonment  was  not  a  result  of  judicial  proceedings. 
Now  it  clearly  appears  that  her  arrest,  trial,  judgment 
of  insanity  and  commitment  were  all  legal  and  regular 
in  a  court  of  competent  jurisdiction  and  pursuant  to 
the  acts  of  Congress.  The  proceedings  of  that  court 
have  never  been  reversed  or  modified,  and  I  am  com- 
pelled to  hold  as  a  matter  of  law  that  these  proceed- 
ings are  without  defect  and  are  legal  and  regular  in 
every  respect.  This  being  the  situation,  she  was 
legally  arrested,  taken  into  custody  and  delivered  into 
the  custody  of  the  defendant,  at  the  Morningside  Hos- 
pital, the  institution  designated  by  the  United  States 
government  for  the  care  of  the  Alaska  insane,  and 
therefore  her  imprisonment  was  not  false,  the  theory 
upon  which  this  case  was  tried." 

It  appears  from  the  record  that  a  complaint  was  filed 
against  the  plaintiff  here  in  a  court  of  general  jurisdic- 
tion, charging  her  with  insanity,  whereupon  she  was 
apprehended  and  tried  by  a  jury.  After  an  investiga- 
tion and  trial,  at  which  she  was  represented  by  counsel 
appointed  by  the  court,  the  jury  found  that  the  plaintiff 
was  ** really  and  trijly  insane"  and  that  she  ought  to 
be  committed  to  an  asylum.  This  finding  was  ap- 
proved by  the  commissioner  or  trial  court  and  a  war- 
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rant  and  commitment  were  issued  and  delivered  to  the 
United  States  marshal,  directing  him  to  deliver  the 
plaintiff  safely  to  the  asylum.  It  further  appears  that 
the  defendant  the  Sanitarium  Company,  of  Portland, 
Oregon,  had  a  valid  contract  with  the  United  States 
to  care  for  and  to  *' exercise  extraordinary  care  to  pre- 
vent the  escape  from  said  defendant  of  any  such  insane 
patient  committed  by  the  United  States  to  its  care  and 
keeping'*  until  such  time  as  its  oflBcers  and  agents 
should,  **in  the  exercise  of  their  judgment  and  discre- 
tion, determine  that  any  such  person  may  safely  be 
discharged  from  custody.**  Under  this  commitment 
and  by  virtue  of  the  contract  mentioned,  the  plaintiff 
was  delivered  to  the  Sanitarium  Company.  The  judg- 
ment has  never  been  vacated  or  set  aside  and  has  at  all 
times  been,  and  is  now,  in  force  and  effect.  There  is  no 
proof  or  allegation  of  fraud,  and  the  plaintiff  does  not 
question  the  jurisdiction  of  the  court  which  adjudged 
her  insane. 

2, 3.  This  court.should  take  judicial  notice  of  the  fact 
that  Alaska  is  a  part  of  the  United  States  and  that 
under  Act  Cong.  Feb.  6,  1909,  Chap.  80  (35  Stat.  601) 
the  Secretary  of  the  Interior  was  authorized  to  make 
the  contract  with  the  Sanitarium  Company  as  alleged 
in  the  answer.  By  the  Compiled  Statutes  of  Alaska 
for  1913,  pages  52-56,  jurisdiction  of  insanity  pro- 
ceedings is  conferred  upon  a  United  States  commis- 
sioner and  eX'Offtcio  probate  judge.  It  appears  from 
the  record  that  the  trial  and  commitment  were  before 
and  by  a  court  which  had  jurisdiction  of  the  subject 
matter  and  of  the  person  of  the  plaintiff;  that  such 
jurisdiction  is  not  questioned  and  that  no  attempt  has 
ever  been  made  to  vacate  or  set  aside  the  judgment  of 
the  Alaska  court.    For  such  reasons  this  court  must 
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assume  that  they  were  valid  and  were  made  by  a  court 
of  competent  jurisdiction. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 

MoBridb,  C.  J.|  and  Bean  and  Bennett^  J  J.,  concur. 


llrgaed  April  1,  affirmed  April  15,  lOltK 

MEISTEE  V.  GENERAL  ACCIDENT  CORP. 

(179  Pac.  W3.) 

Xosiiraiice— Accident  Insurance. 

1.  If  a  man  deliberately  assaults  another  with  a  lethal  weapon  in 
his  hand,  such  as  a  pistol,  whether  it  be  loaded  or  not,  it  cannot  be 
said  that  the  injuries  he  receives  in  the  resulting  struggle  are  acci- 
dentally received  ifithin  terms  of  insurance  policy. 

[As  to  right  to  recover  under  accident   insurance  policy  for 
injuries  received  while  fighting,  see  note  in  Ann.  Caa.  1916C,  579.] 

From  Multnomah :  Wiluam  N.  Gatens,  Judge. 

Department  1. 

This  is  an  action  wherein  the  plaintiff  seeks  to  re- 
cover upon  an  accident  insurance  policy,  for  the  death 
of  her  husband,  who  was  shot  and  killed  by  one  Emil 
Spranger.  The  sole  issue  developed  by  the  pleadings 
is  as  to  whether  the  death  was  caused  by  accident.  The 
coirplaint,  upon  this  subject,  follows  the  language  of 
the  contract  of  insurance,  and  reads  thus : 

**That  the  said  Henry  Meister,  deceased,  met  with 
his  death  on  March  4,  1917,  and  that  said  death  was 
caused  directly,  solely  and  independently  of  all  other 
causes,  by  external,  violent  and  accidental  means,  and 
was  not  caused  wholly  or  in  part,  directly  or  indirectly 
by  any  disease,  defect  or  infirmity  on  the  part  of  said 
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Henry  Meister,  deceased,  nor  was  said  death  caused 
through  suicide. ' ' 

The  answer  denies  this  allegation  and  pleads  affirm- 
atively that  at  the  time  of  the  homicide,  the  plaintiff 
and  her  husband,  and  Spranger  were  all  residents  of 
the  same  apartment  house;,  that  on  that  day  the  de- 
ceased, in  a  fit  of  anger,  went  to  the  basement  and 
procured  a  gun  with  which  he  proceeded  to  Spranger 's 
apartment,  where,  with  the  pistol  in  his  hand,  he  as- 
saulted Spranger,  who  drew  a  gun  and  shot  Meister, 
causing  his  death.  It  is  then  alleged  that  Meister 's 
death  was  the  natural  and  probable  consequence  of  his 
assault  upon  Spranger,  and  was  not  the  result  of  any 
accident. 

This  is  depied  in  the  reply.  A  trial  being  had,  at 
the  close  of  plaintiff's  case,  defendant  moved  for  a 
judgment  of  nonsuit,  which  was  granted,  and  plaintiff 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  T.  Eods. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Wilbur^  Spencer  &  Beckett^  with  an  oral  argu- 
ment by  Mr.  Ralph  W.  Wilbur. 

BENSON,  J. — The  contention  of  appellant  is,  that 
there  is  evidence  in  the  record  which  would  justify  the 

'  submission  of  the  case  to  the  jury  upon  the  issue  as  to 
whether  or  not  the  death  was  accidental.  The  evi- 
dence is  brief,  consisting  of  the  testimony  of  the  plain- 

'  tiff  herself,  and  the  policy  of  insurance.  The  plaintiff 
testified  simply  that  the  deceased  was  her  husband; 
that  on  March  4,  1917,  Spranger  shot  him  with  a  re- 
volver; that  he  died  from  the  wound  so  inflicted,  and 
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that  she  is  the  beneficiary  named  in  the  contract  of 
insurance;  that  on  the  afternoon  of  the  day  when  the 
shooting  occurred,  she  and  her  husband  had  been  play- 
ing cards  with  Spranger  in  his  apartment;  that  they 
later  adjourned  to  Meister's  apartment  where  they  had 
dinner,  or  a  lunch;  that  thereafter  Meister  said  that 
he  must  attend  some  sort  of  a  meeting,  and  Vent  away ; 
that  Mrs-  Meister  and  Spranger  then  returned  to  his 
apartment  and  resumed  the  card-playing ;  ^at  at  about 
9:30  p.  M.  Meister  returned,  and  knocked  at  Spranger 's 
door,  which  was  opened  by  Mrs.  Meister,  who  found  her 
husband  in  a  mood  so  angry  that  he  struck  her,  and 
then  proceeded  to  the  basement,  where  he  procured  a 
pistol  and  with  it  in  his  hand,  went  to  Spranger 's 
apartment,  and  assaulted  the  latter,  who  in  the  scufBe 
which  ensued,  shot  and  killed  Meister.  Sjpranger  had 
not,  prior  to  the  affray,  displayed  any  weapon,  and  the 
evidence  does  not  disclose  any  knowledge  upon  the  part 
,  of  Meister,  that  Spranger  was  armed.  This  is  practi- 
cally all  of  the  evidence.  Does  this  evidence  make  a 
case  sufficient  to  go  to  the  jury  upon  the  question  as  to 
whether  or  not  the  death  was  caused  by  accidental 
means?  We  have  been  unable  to  find  any  case  in  which 
this  court  has  answered  the  query.  The  authorities  in 
other  jurisdictions  are  conflicting.  In  the  case  of 
Fidelity  &  Casuolty  Co.  of  New  York  v.  Stacey's  Exrs., 
143  Fed.  271  (74  C.  C.  A.  409,  6  Ann.  Cas.  955),  5 
L.  R.  A.  (N.  S.)  657),  the  policy  insured  the  deceased 
'^against  disability  or  death  resulting  directly,  and  in- 
dependently of  all  other  causes,  from  bodily  injuries 
sustained  through  external,  violent  and  accidental^ 
means,  (suicide,  sane  or  insane,  not  included)."  The 
insured  engaged  in  a  heated  discussion  with  another 
man,  who  called  him  a  liar,  whereupon  he  struck  the 
man  two  blows  in  the  f ace^  one  with  each  fist,  and  in 
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so  doing  he  received  a  cut  or  abrasion  of  the  skin  upon 
his  knuckle.  Blood-poisoning  ensued,  and  in  a  few 
weeks  he  died  from  its  effects.  The  United  States  Cir- 
cuit Court  of  Appeals,  speaking  by  Judge  Pbitchabd, 
says : 

"It  thus  appears  that  the  insured,  at  a  time  when 
he  was  in  full  possession  of  his  mental  faculties,  ac- 
costed Porter  and  engaged  in  a  controversy  in  conse- 
quence of  which  he  committed  an  assault  on  the  body 
of  Porter,  evidently  for  the  purposfe  of  punishing  him 
for  what  had  just  occurred  between  them.  Everything 
connected  with  the  transaction  clearly  indicates  that 
the  insured  intended  to  do  exactly  what  he  did  on  that 
occasion.  Therefore  the  injury  which  he  received  at 
the  time  was  the  natural  and  logical  result  of  an  inten- 
tional act  on  his  part.  He  was  a  man  of  intelligence, 
and  it  must  be  presumed  that  he  knew  that  in  making 
an  assault  with  his  fist  in  the  manner  described  he 
would  probably  sustain  more  or  less  injury  to  him- 
self." 

Consequently  it  was  held  that  the  trial  court  should 

have  directed  a  verdict  for  the  defendant. 
Button  V.  States  Accident  Ins.  Co.,  267  111.  267  (108 

N.  E.  296,  Ann.  Cas.  1911C,  577,  L.  R.  A.  1915E,  127), 
was  a  case  in  which  the  plaintiff  saw  a  man  with  whom 
he  had  had  a  dispute,  sitting  on  a  stool  at  a  lunch  coun- 
ter. Without  saying  a  word,  he  walked  up  behind  the 
man  and  struck  him  a  blow  on  the  side  of  the  head,  in- 
tending, as  he  says, ' '  to  hit  him  so  hard  that  he  wouldn  't 
get  up  and  begin  it  all  over.**  The  other  man,  how- 
ever, knocked  the  plaintiff  down,  and  in  some  manner 
his  leg  was  broken.  The  Supreme  Court  of  Illinois 
held  that  the  trial  court  should  have  directed  a  ver- 
dict for  the  defendant,  for  the  reason  that  the  iujury 
was  not  the  result  of  accident,  citing  Fidelity  <&  Gasvr- 
dlty  Co.  of  New  York  v.  Stacey's  Exrs.,  143  Fed.  271 
(74  C.  a  A.  409,  6  Ann.  Cas.  955,  5  L.  E.  A.  (N,  S.) 
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657),  and  Taliaferro  v.  Travelers'  Protective  Assn., 
80  Fed.  368  (25  C.  C.  A.  494),  and  saying: 

''Where  one  voluntarily  and  deliberately  engages  in 
a  fight  or  brawl,  and  places  another  in  a  position  where 
he,  too,  must  fight  to  defend  himself,  it  is  a  natural 
result,  and  one  known  to  all  sensible  men  as  likely  to 
follow,  that  one  or  both  of  the  combatants  will  receive 
more  or  less  serious  injury. '  * 

Taliaferro  v.  Travelers'  Protective  Assn.  of  Amer- 
ica, 80  Fed.  368  (25  C.  C.  A.  494),  is  a  leading  case  upon 
the  subject,  and  was  an  action  to  recover  upon  an  acci- 
dent policy.  The  facts,  as  gleaned  from  the  opinion, 
were  as  follows:  Taliaferro,  the  insured,  and  one 
Frith  were  standing  in  front  of  the  latter 's  gate,  talk- 
ing. The  conversation  grew  loud  and  angry  in  its  tone 
and  Taliaferro  was  heard  to  say  that  "he  must  have 
revenge ;  put  yourself  in  shape. ' '  Then  Frith  took  off 
his  coat,  throwing  it  upon  the  fence,  and  immediately 
thereafter,  Taliaferro  drew  a  pistol,  rushed  upon  Frith 
and  struck  him  in  the  face  with  the  gun,  and  Frith  then 
drew  his  pistol  and  shot  Taliaferro,  who  died  as  a 
result  of  the  wounds  thus  received.  The  trial  court 
directed  a  verdict  for  the  defendant,  which  was  ap- 
proved by  the  Supreme  Court,  which  says : 

"From  the  inception  of  the  difficulty,  the  deceased 
appears  to  have  been  the  aggressor.  He  was  the  first 
to  draw  a  deadly  weapon,  accompanying  that  action 
with  the  exclamation  that  'he  must  have  revenge;  put 
yourself  in  shape. '  This  can  be  regarded  in  no  other 
light  than  an  invitation  to  a  deadly  encounter,  in  which 
the  deceased  voluntarily  put  his  life  at  stake,  and  de- 
liberately took  the  chances  of  getting  killed.  Where 
a  person  thus  invites  another  to  a  deady  encounter,  and 
does  so  voluntarily,  his  death,  if  he  sustains  a  mortal 
wound,  cannot  be  regarded  as  accidental  by  any  defini- 
tion of  that  term  which  has  heretofore  been  adopted." 
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The  opinion  cites  and  distinguishes  the  ckse  of 
Lovelace  v.  Travelers'  Protective  Assn,,  126  Mo.  104 
(28  S.  W.  877,  47  Am.  St.  Rep.  638,  30  L.  R.  A.  209), 
which  is  the  leading  case  apparently  in  conflict  with 
the  views  expressed  in  the  foregoing  quotation. 

In  Price  v.  Occidental  Life  Ins.  Co.,  169  Cal.  800  (147 
Pac.  1175),  a  case  was  presented  upon  findings  of  fact, 
in  which  the  details  of  the  affray  do  not  appear.  The 
policy  was  in  substantially  the  same  form  as  that  of 
the  case  at  bar,  and  the  court,  sitting  in  banc,  says : 

"K  it  should  appear  that  the  killing  had  been  the 
result  of  an  encounter  with  deadly  weapons,  arid  that 
the  deceased. had  himself  invited  and  brought  on  such 
conflict,  the  fatal  result  would  not  have  been  accidental, 
so  far  as  he  was  concerned.** 

The  opinion 'quotes  with  approval  from  Taliaferro 
V.  Travelers'  Protective  Assn.,  80  Fed.  368  (25  C.  C.  A. 
494),  and  distinguishes  Lovelace  v.  Travelers^  Protec- 
tive Assn,,  126  Mo.  104  (28  S.  W.  877,  47  Am.  St.  Rep. 
638,  30  L.  R.  A.  209),  in  these  words: 

**  There  the  deceased  had  engaged  in  a  quarrel,  in  the 
course  of  which  he  was  tilled,  but  it  did  not  appear  that 
he  drew  a  weapon,  or  that  he  knew  his  opponent  was 
armed. '  * 

The  plaintiflF  in  the  case  at  bar  contends  that  where 
the  evidence  discloses  that  the  deceased  was  ignorant 
of  the  fact  that  his  adversary  was  armed,  the  fatal 
result  was  accidental  so  far  as  it  concerned  him.  In 
support  of  this  position,  he  relies  principally  upon  the 
case  of  Lovelace  v.  Travelers'  Protective  Assn.,  already 
mentioned,  and  Union  Casualty  Co.  v.  Harroll,  98  Tenn. 
591  (40  S.  W.  1080,  60  Am.  St.  Rep.  873). 

The  facts  of  the  Lovelace  case  are  these:  His  con- 
tract of  insurance  promised  indemnity  for  *' death  by 
accident'^   He  was  a  commercial  traveler,  and  on  the 
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occasion  of  the  alleged  accident  he  came  as  a  guest  to 
the  hotel  where  it  occurred.  He  was  a  friend  of  the 
proprietor,  who  was  sick  that  night,  and  no  one  was  in 
charge  of  the  ofl5ce.  A  man  named  Graves  was  in  the 
oflSce,  cursing  and  boisterous.  Lovelace  remonstrated 
with  him,  and  an  altercation  ensued  in  which  Graves 
challenged  Lovelace  to  eject  him,  whereupon  Lovelace 
slapped  Graves  and  pushed  him  back  until  the  latter 
struck  the  door,  which  was  closed.  Graves  then  drew 
a  pistol  and  shot  Lovelace,  who  died  from  the  wounds 
inflicted.     The  opinion  concludes  thus :    • 

**  Whether  he  acted  lawfully  as  a  guest  of  the  hotel, 
during  the  absence  and  illness  of  the  proprietor,  in  at- 
tempting to  remove  Graves  from  the  hotel  office  by 
force,  we  think  needless  to  investigate.  It  may  be  as- 
sumed that,  by  his  course  of  conduct,  he  voluntarily 
assumed  the  risks  of  a  fight.  But  there  is  nothing  in 
the  circumstances  to  show  that  he  voluntarily  assumed 
the  risk  of  death.  We  consider  his  killing  an  *  acci- 
dent^ in  the  popular  and  ordinary  sense  in  which  that 
word  is  generally  used.'* 

We  are  unable  to  agree  with  the  eminent  jurists  who 
undertake  to  distinguish  this  case  from  the  Taliaferro 
case  upon  the  ground  that  Lovelace  did  not  know  his 
adversary  was  armed,  nor  do  we  think  that  anything 
in  the  opinion  justifies  the  inference  that  such  fact  was 
a  controlling  factor.  On  the  contrary  we  think  the/ 
logic  of  the  learned  justice  is  based  upon  the  fact  that 
Lovelace  himself  was  unarmed,  or  at  least,  did  not  ex- 
hibit any  weapon,  and  therefore  did  not  invite  that 
species  of  combat.  This  theory  is  strengthened  by  the 
fact  in  the  Taliaferro  case,  that  Taliaferro  could  not 
have  known  that  Frith  was  armed  when  the  assault  was 
made,  for  the  latter  did  not  draw  his  gun  until  after  he 
had  been  struck  in  the  face  with  the  revolver  of  his 
enemy. 
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In  the  case  of  Union  Casualty  Co.  v.  Harroll,  98 
Tenn.  591  (40  S.  W.  1080,  60  Am.  St.  Eep.  873),  the 
deceased  was  himself  unarmed,  and  also  ignorant  of 
the  fact  that  his  antagonist  had  a  pistol  upon  his  per- 
son, upon  these  facts,  and  following  the  authority  of 
the  Lovelace  case,  the  Supreme  Court  tof  Tennessee 
held  that  the  death  was  accidental  within  the  meaning 
of  the  terms  used  in  the  insurance  contract. 

It  is  not  necessary,  in  this  case,  for  us  to  determine 
whether  or  not,  under  any  circumstances,  the  injuries 
sustained  by  the  aggressor  should  be  regarded  as  other 
than  accidental,  but  we  think  it  very  clear  that  if  a 
man  deliberately  assaults  another,  with  a  lethal  weapon 
in  his  hand,  such  as  a  pistol,  whether  it  be  loaded  or 
not,  it  cannot  be  said  that  the  injuries  he  receives  in 
the  resulting  struggle  are  accidentally  received.  The 
very  act  of  assaulting  another  with  a  gun  is  an  invita- 
tion to  that  other  to  resist  unto  death,  and  if  the 
aggressor  is  killed,  it  is  a  natural  and  logical  sequence 
of  his  own  voluntary  act. 

The  judgment  of  the  lower  court  is  affirmed. 

Affibmed. 

McBbide,  G.  J.|  and  Bubkett  and  Habbis^  J  J.,  con- 
cur. 


Argued  Mcireli  19,  affirmed  April  15,  1919. 

COLWELL  V.  COLWELL. 

(179  Pac.  916.) 

Bill8  and  Kotes— Presentment  of  Cbeck — ^Bea«onable  Time— Qnostlon 
for  Oonrt. 

1.  Where  the  facts  are  admitted  or  conclusively  established,  ques- 
tion whether  cheek  was  presented  within  a  reasonable  time  is  one  of 
law  to  be  decided  by  the  court. 
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BIUb  and  Notes^-X%6ck0— Prefteatmexit — ^Seasonable  Time. 

2.  Where  a  check  was  delivered  and  accepted  in  the  city  where  the 
drawee  bank  was  situated,  reasonable  time  for  presentnient  expired 
at  the  close  of  the  next  business  day. 

Iiimitation  of  Actloxu — Checks. 

3.  Where  a  check  was  delivered  and  accepted  in  the  city  where 
the  drawee  bank  was  situated,  the  statute  of  limitations  started  to 
run  at  the  close  of  the  next  business  day  in  favor  of  the  drawer  of 
the  check,  although  check  was  not  pi^esented  to  drawee  bank  until 
later,  de^ite  Section  6Q19,  L.  O.  L.,  providing  that  drawer  of  check 
will  be  discharged  from  liability  to  the  extent  of  loss  occasioned  by 
not  presenting  the  check  within  reasonable  time. 

Bills  and  Notes — ^Bights  of  Payee — Necessity  for  Presentme&t. 

4.  Before  an  action  can  be  maintained  against  a  drawer  upon  a 
check,  demand  for  its  payment  must  be  made  from  the  drawee  bank« 

[As  to  burden  of « proof  of  loss  by  reason  of  delay  in  presenting 
cheek  for  payment,  see  note  in  Ann.  Oas.  1&13A,  12d3.J 

From  Multnomah :  John  P.  Kayanauoh,  Judge. 

Department  1. 

The  principal  allegations  of  the  complaint  are  here 
set  down : 

**That  on  or  about  the  14th  day  of  March,  A.  D. 
1907,  the  defendant  made  his  check  in  writing,  dated 
on  the  said  14th  day  of  March,  1907,  payable  to  the 
order  of  theplaintiff  herein,  and  delivered  the  same  to 
this  plaintiff;  which  said  check  is  in  words  and  figures 
following,  to  wit: 

'*  *No.  680  Portland,  Ore.,  March  14, 1907. 

**  'Merchants  National  Bank 
of  Portland,  Oregon. 

"  'Pay  to  E.  K.  Colwell  or  order  $1500.00^ Fifteen 
hundred  Dollars. 

**  *  (Signed)  Geo.  L.  Colwell.' 

''That  said  check  was  presented  for  pajmaent  on  the 
20th  day  of  February,  1917,  to  the  said  Merchants'  Na- 
tional Bank  of  Portland,  Oregon,  now  doing  business 
under  the  name  of  the  Northwestern  National  Bank  of 
Portland,  Oregon,  and  pajmaent  of  the  same  was  re- 
fused, and  the  same  was  not  paid,  and  the  said  defend- 
ant refused  to  honor  or  pay  the  same.*' 
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In  addition  thereto  it  is  said  that  due  notice  of  the 
dishonor  of  the  check  was  given  to  the  defendant ;  that 
it  has  not  been  paid  and  that  the  face  thereof  is  due  to 
the  plaintiff.  The  court  sustained  the  following  de- 
murrer to  the  complaint,  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  de- 
fendant and  that  the  action  has  not  been  commenced 
within  the  time  limited  by  the  laws  of  the  State  of  Ore- 
gon. From  the  ensuing  judgment  the  plaintiff  ap- 
peals. Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Frank  T.  Collier  and  Mr.  James  L.  Hope,  with  an 
oral  argument  by  Mr.  Collier. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Fvlton  <£  Bowerman,  with  an  oral  argument  by 
Mr.  Jay  Bowerman. 

BURNETT,  J.— It  will  be  observed  that  the  check 
was  presented  for  payment  nine  years,  eleven  months 
and  six  days  after  its  delivery  to  the  payee.  It  was 
made  in  Portland,  Oregon,  and  directed  to  a  bank  in 
the  same  city.  Under  these  circumstances  this  court 
has  laid  down  the  rule  in  Matlock  v.  Scheuerman,  51 
Or.  49  (93  Pac.  823, 17  L.  B.  A.  (N.  S.)  747,  and  note), 
thus : 

**  What  is  a  reasonable  time  has  been  fixed  by  judicial 
decisions.    As  between  the  drawer  and  payee  the  rule 
is  that,  when  the  payee  to  whom  the  check  is  delivered 
I  receives  it  in  the  same  place  where  the  bank  on  which 

f  it  is  drawn  is  located,  he  may  preserve  recourse  against 

the  drawer  by  presenting  it  for  payment  at  any  time 
before  the  close  of  banking  hours  on  the  next  day'\- 
citing  2  Daniel,  Neg.  Inst.  (5  ed.),  Section  1090. 
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A  check  is  an  instrument  designed  for  use  presently 
and  not  for  a  permanent  investment.  If  A  owes  B  a 
sum  of  money,  the  latter  must  commence  his  action 
within  six  years ;  but  if  A  gives  his  check  to  B,  this  does 
not  alter  the  circumstances  in  that  respect  beyond  the 
requirement  that  the  holder  of  the  check  must  present 
it  within  a  reasonable  time.  The  statute  declares  that 
except  upon  a  judgment  or  a  sealed  instrument  an 
action  must  be  commenced  within  six  years  upon  **a 
contract  or  liability  express  or  implied ' ' :  Section  6, 
L.  0.  L. 

This  provision  is  for  the  benefit  of  the  drawer  as  well 
as  of  any  other  party  to  a  check.  The  instrument  is 
one  upon  which  a  possible  action  may  be  founded.  If 
the  holder  would  avail  himself  of  the  benefit  of  the  con- 
tract embodied  in  it,  or  if  he  iwould  enforce  his  remedy 
upon  it,  he  is  bound  to  act  within  the  period  limited  by 
law.  An  act  necessary  in  this  behalf  is  a  presentment 
of  the  check  to  the  bank  upon  which  it  was  drawn.  The 
law  says  this  must  be  done  in  a  reasonable  time.  Con- 
densed from  a  note  to  Ay  mar  v.  Beers,  7  Cow.  (N.  Y.) 
705  (17  Am.  Dec.  538),  which  treats  of  the  subject  of 
reasonable  time  in  relation  to  bills  and  notes,  we  find 
the  following  in  3  R.  C.  L.  1194 : 

**When  an  act  is  required  or  permitted  to  be  done 
within  a  reasonable  time,  it  has  been  the  cause  of  much 
perplexity  to  the  courts  to  determine  whether  the  ques- . 
tion,  *  What  is  a  reasonable  time?'  is  one  of  law  or  one 
of  fact.  Undoubtedly  it  is  highly  desirable  that  the  < 
court  should  decide  the  question  as  one  of  law,  where 
it  can  be  done  without  trenching  upon  the  province  of 
the  jury  in  determining  mere  matters  of  fact,  in  order 
to  secure  uniformity  and  certainty  in  the  adjudication 
of  caiises.  The  great  difficulty  is  that  this  question  is 
generally  found  so  complicated  with  the  peculiar  facts 
of  each  case  that  it  is  often  impossible  to  separate  it, 
and  so,  from  necessity,  the  whole  matter  is  left  to  tiie 
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jury.  Where,  however,  from  the  simple,  clear,  and  un- 
disputed state  of  the  facts,  or  from  the  similarity  of 
the  case  to  others  which  have  been  decided,  the  court 
can  determine  the  question  as  it  does  other  legal  ques- 
tions, by  the  application  of  settled  principles  and 
general  and  uniform  rules,  it  ought  to  do  so.  But 
whenever  the  special  facts  and  circumstances  are  such 
that  the  court  cannot,  by  the  aid  of  any  legal  rule  or 
principle,  decide  upon  the  legal  quality  of  the  facts,  it 
is  necessary  that  the  jury  should  draw  the  inference 
in  fact,  with  reference  to  the  ordinary  course  and  prac- 
tice of  dealing,  and  the  general  principles  of  morality 
and  utility.  Where  the  law  itself  prescribes  what  shall 
be  considered  to  be  reasonable  time  in  respecv  to  a 
given  subject,  the  question  is  one  of  law,  and  the  duty 
of  the  jury  is  confined  to  finding  the  simple  facts. 
Where,  ^on  the  other  hand,  the  law  does  not,  by  the 
operation  of  any  principle  or  established  rule,  decide 
upon  the  legal  quality  of  the  simple  facts,  or  res  gestae, 
it  is  for  the  jury  to  draw  the  general  inference  of  rea- 
sonable or  unreasonable  in  point  of  fact.  In  such 
cases,  the  legal  conclusion  follows  the  inference  of 
facts;  in  other  words,  the  question  as  to  reasonable 
time,  etc.,  is  one  of  fact,  and  the  time  is  reasonable  or 
unreasonable  in  point  of  law,  according  to  the  finding 
of  the  jury  in  point  of  fact.  Although  in  the  class  of 
eases  under  consideration  the  question  is  sometimes 
submitted  to  the  jury  as  one  of  fact,  the  courts  mani- 
fest a  strong  inclination,  generally,  to  treat  it  as  one 
of  law  for  the  sake  of  that  uniformity  of  decision  which 
is  deemed  so  necessary  in  all  questions  of  commercial 
law.  But  there  is  no  lack  of  authority  to  the  eflFect  that 
ordinarily  the  question  is  one  for  the  jury's  determina- 
tion. The  frequently  approved  rule  is  that  where  the 
facts  are  in  dispute,  it  is  a  question  for  the  jury  to  de- 
termine whether  the  note  was  presented  in  a  reasonable 
time  to  the  maker  for  payment,  so  as  to  bind  the  in- 
dorser;  but  that  where  they  are  ascertained  it  is  a 
question  for  the  court,  and  cannot  properly  be  sub- 
mitted to  the  jury  as  a  question  of  facf 
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There  are  many  cases  which  hold  that  under  all  cir- 
cumstances what  is  a  reasonable  time  is  a  question  of 
Jaw  for  the  courts.  In  respect  to  commercial  paper, 
'  the  authorities  are  practically  unanimous  on  the  propo- 
sition that  where  all  the  facts  are  ascertained,  either  by 
the  pleadings  or  Jjy  special  verdict,  the  court  must  de- 
cide the  question  as  one  of  law.  Discussing  the  subject 
in  Goltra  v.  FerUand,  45  Or.  254  (77  Pac.  129),  treating 
of  a  case  involving  the  presentment  of  a  claim  to  an 
administratrix,  and  whether  or  not  she  had  a  reason- 
able time  within  which  to  accept  or  reject  it,  Mr.  Jus- 
tice Bean  says : 

*'The  more  serious  objection  to  the  instruction,  how- 
ever, is  that  it  left  the  question  whether  the  defendant 
had  a  reasonable  time  after  the  presentation  of  the 
claim  in  which  to  allow  or  reject  it  as  one  of  fact  for 
the  jury.  ^^     • 

After  mentioning  the  date  of  presentment  as  April 
18,  1901,  and  the  commencement  of  the  action  as  Sep- 
tember 28th  following,  the  court  says : 

**  •  •  So  that  it  is  admitted  by  the  record  that  it 
was  almost  six  months  from  the  time  of  the  presenta- 
tion of  the  claim  to  the  commencement  of  the  action; 
and,  as  there  was  no  reason  oflFered  by  the  defendant 
for  her  delay  in  not  passing  upon  the  claim,  the  ques- 
tion as  to  whether  she  had  had  a  reasonable  time  in 
which  to  do  so  was  for  the  court,  and  not  for 
the  jury.  'Generally  what  is  a  reasonable  time,' 
says  Mr.  Justice  SxRAHAN^m  Fleischner  v.  Kubli,  20 
Or.  328  (25  Pac.  1086),  'when  the  facts  are  undisputed, 
is  a  question  of  law  for  the  court.'  The  same  rule  is 
stated  bv  Mr.  Justice  Wolverton  in  Howell  v.  Johnson^ 
38  0r^571  (64  Pac.  659). 

'*K  is  undisputed  that  the  claim  was  presented  to 
the  executrix  by  the  1st  of  April,  and  was  in  her  pos- 
session six  months  later,  when  the  action  was  com- 
menced. This  was  clearly  a  reasonable  length  of  time 
in  which  to  determine  whether  she  would  allow  or  re- 
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ject  it.    The  court  should  have  so  declared  as  a  matter 
of  law,  and  not  left  the  question  for  the  jury.'* 

The  following  authorities  teach  the  same  doctrine: 
Hadduok  v.  Murray,  1  N.  H.  140  (8  Am.  Dec.  43) ; 
Mohawk  Bank  v.  Broderick,  13  Wend,  (N.  Y.)  133  (27 
Am.  Dec.  192) ;  Morse  v.  Bellows,  7  N.  H.  549  (28  Am. 
Dec.  372);  Utica  Bank  v.  Bender,  21  Wend.  (N.  Y.) 
643  (34  Am.  Dec.  281) ;  Ra/nsom  v.  Mack,  2  Hill 
(N.  Y.),  587  (38  Am.  Dec.  602) ;  Prescott  Bank  v.  Cav- 
erly,  7  Gray  (Mass.),  217  (66  Am.  Dec.  473) ;  Hill  v. 
Hobart,  16;  Me.  164,  168;  Goodwin  v.  Davenport,  47 
Me.  112  (74  Am.  Dec.  478) ;  Phenix  Ins.  Co,  v.  Allen, 
11  Mich.  501  (83  Am.  Dec.  756) ;  Walker  v.  Stetson,  14 
Ohio  St.  89  (84  Am.  Dec.  362) ;  Parker  v.  Reddick,  65 
Miss.  242  (3  South.  575,  7  Am.  St.  Rep.  646) ;  Turner  v. 
Iron  Chief  Minting  Co.,  74  Wis.  355  (43  N.  W.  149,  17 
Am.  St.  Bep.  168,  5  L.  R.  A.  533,  and  note) ;  Anderson 
V.  Gill,  79  Md.  312  (29  Atl.  527,  47  Am.  St.  Rep.  402,  25 
L.  E.  A.  200) ;  Moxley  v.  Moxley,  59  Ky.  (2  Met.)  309, 
311;  McFadden  v.  Henderson,  128  Ala.  221  (29  South. 
640) ;  Johp^son  v.  Arrigoni,  5  Or.'485;  Collins  v.  Keller, 
62  0r.  169(124Pac.  681). 

There  are  many  cases  in  our  own  reports,  such  as 
Hindman  v.  Rizor,  21  Or.  112  (27  Pac.  13) ,  Low  v, 
Rizor,  25  Or.  551  (37  Pac.  82) ,  Nevada  Ditch  Co.  v. 
Bennett,  30  Or.  59  (45  Pac.  472,  60  Am.  St.  Rep.  777), 
and  Seaweard  v.  Pacific  Live  Stock  Co.,  49  Or.  157  (88 
Fac.  963),  which  announce  that  what  is  a  reasonable 
time  is  a  question  of  fact  under  all  the  circumstances 
of  the  case.  These,  however,  were  equity  cases.  The 
question  was  what  was  a  reasonable  time  in  which  an 
appropriator  of  water  could  employ  the  same  for  a 
beneficial  purpose  and  the  court  itself  decided  whether 
the  time  described  by  the  evidence  was  reasonable  or 
otherwise.    It  can  matter  little  in  such  cases  whether  it 


110  CoLWst4L  ^.  CoLWELU  [92  Or. 

be  treated  as  a  question  of  fact  or  of  law,  or  of  mixed 
law  and  fact,  because  the  whole  controversy  is  decided 
by  the  court.  It  is  important  that  the  law  of  commer- 
cial paper,  affecting  so  strongly,  as  it  does,  the  business 
of  the  country,  should  be  as  certain  as  possible.  Be- 
sides this,  in  ordinary  commercial  paper  transactions, 
the  essential  facts  are  much  more  nearly  unif oral  than 
in  others  like,  for  instance,  the  useful  application  of 
water,  and  call  for  more  definite  standards.  For  such 
reasons,  the  decisions  have  narrowed  the  rules  until  the 
result  is  that  where  the  facts  are  admitted  or  estab- 
lished beyond  dispute,  the  court  must  apply  the  law. 
Hence  we  say  that  since  the  facts  in  the  present  ca^e 
are  admitted  by  the  demurrer,  it  is  for  the  court  to  say 
as  a  matter  of  law  what  was  the  reasonable  time  neces- 
sary to  be  observed.  The  case  upon  the  record  is 
equivalent  to  one  where  a  jury  had  returned  a  special 
verdict  in  the  language  of  the  complaint,  making  it 
incumbent  upon  the  court  to  render  the  proper  judg- 
ment thereon. 

1-3.  We  do  not  decide  that  in  all  cases,  without  ex- 
ception, the  question  of  reasonable  time  is  purely  one 
of  law.  Even  as  affecting  commercial  paper,  contro- 
versies about  the  facts  often  may  arise,  making  the 
issue  one  of  mixed  law  and  fact  to  be  decided  by 
the  jury  under  proper  instructions  by  the  court.  The 
principle  governing  such  a  case  as  this  is  that  when  the 
facts  are  admitted  or  conclusively  established,  the 
court  should  declare  the  law  resulting  from  those  facts 
in  respect  to  the  reasonableness  of  the  time  involved. 

When,  therefore,  as  appears  on  the  face  of  the  com- 
plaint before  us,  the  check  was  delivered  and  accepted 
in  the  city  where  the  drawee  bank  is  situated,  the  rea- 
sonable time  expired  at  the  close  of  the  next  business 
day,  as  stated  in  Matlock  v.  Scheuerman,  51  Or.  49 
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(93  Pac.  823, 17  L.  E.  A.  (N.  S.)  747).  H  beyond  that 
the  holder  delays  presentment  for  six  years,  the  statute 
of  limitations,  considered  as  one  of  repose,  stills  any 
effort  to  enforce  the  liability  of  the  drawer.  The 
holder  cannot  thus  keep  the  check  indefinitely  as  a  men- 
ace to  the  drawer  in  defiance  of  the  law  requiring 
presentation  within  a  reasonable  time  and  thus  extend 
the  statute  of  limitations  ad  libitum.  Consequently, 
presentment  is  mandatory  and  cannot  be  dispensed 
with,  so  that  if  more  than  six  years  have  been  allowed 
to  lapse  where  all  parties,  including  the  drawee,  are 
in  the  same  city,  no  action  can  be  maintained  upon  a 
presentment  made  after  that  time.  . 
The  principle  is  thus  expressed  in  17  E.  C.  L.  727 : 

# 

"The  period  of  time  after  which  the  right  to  bring 
suit  on  a  check  is"  usually  barred,  is  five  or  six  years 
after  the  expiration  of  a  reasonable  time  for  presenting 
the  check  for  payment. ' ' 

It  is  so  directly  decided  in  Scroggin  v.  McClelland, 
37  Neb.  644  (56  N.  vW.  208,  40  Am.  St.  Eep.  520,  22 
L.  E.  A.  110).  The  same  doctrine  is  taught  in  Dolon 
V.  Davidson,  39  N.  Y.  Supp.  394  (16  Misc.  Eep.  316). 
In  that  case,  indeed,  there  was  involved  a  statute  com- 
puting the  period  of  limitation  from  the  time  when  the 
right  to  make  a  demand  arose  where  a  demand  was 
necessary  to  sustain  an  action,  but  the  court  held  that 
the  enactment  was  no  more  than  a  codification  of  the 
previous  rule. 

4.  Before  an  action  can  be  maintained  against  a 
drawer  upon  a  check,  demand  for  its  payment  must  be 
made  upon  the  drawee  bank.  Such  demand,  however, 
cannot  be  deferred  indefinitely.  That  a  demand  neces- 
sary to  support  a  cause  of  action  must  be  made  within 
the  statute  of  limitations  is  taught  in  the  cases  here 
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noted:  Morrison^s  Admr.  v.  Mvllin,  34  Pa.  St.  12; 
Clements  v.  Lee,  8  Tex.  374;  Thompson  ^v.  Whitaker 
Iron  Co.,  41  W-  Va.  574  (23  S.  E.  795);  Cadman  v. 
Rogers,  10  Pick.  (Mass.)  112;  Palmer  v.  Palmer,  36 
Mich.  487  (24  Am.  Rep.  605) ;  Moherin  v.  San  Fran- 
cisco Produce  Exchange,  117  Cal.  215  (48  Pac.  1074) 
First  National  Bank  v.  King,  60  Kan.  733  (57  Pac 
952) :  Sheaf  v.  Dodge,  161  Ind.  270  (68  N.  E.  292) 
Hitchcock  V.  Cosper,  164  Ind.  633  (73  N.  E.  264) 
Grotefend  v.  May,  33  Cal.  App.  321  (165  Pac.  27); 
Caner  v.  Owner's  Realty  Co.,  33  Cal.  App.  479  (165 
Pac.  727) ;  Pur  cell  Bank  <&  Trust  Co.  v.  Byars  (Okl.), 
(167  Pac.  216) ;  Douglas  Cownty  v.  Gram^t  County,  98 
Wash.  355  (167  Pac.  928). 
The  plaintiff  relies  on  Section  6019,  L.  0.  L. : 

*'A  check  must  be  presented  for  payment  within  a 
reasonable  time  after  its  issue,  or  the  drawer  will  be 
discharged  from  liability  thereon  to  the  extent  of  the 
loss  caused  by  the  delay.  ^ ' 

— and  contends  that  the  only  relief  for  the  drawer  is  to 
recoup  any  damage  he  may  have  suffered  by  the  delay 
in  presenting  the  check.  This  provision  mu^t  be 
taken,  however,  in  connection  with  other  equally  cogent 
rules  on  the  subject  of  limitations  already  noted  and 
must  be  construed  so  that  both  shall  stand.  We  con-  * 
elude  that  the  excerpt  quoted  refers  to  conditions  and 
delays  hajipening  before  the  six-year  period  of  limita- 
tions expires.  Under  this  section,  the  effect  of  delay 
not  extended  beyond  the  statute  of  limitations  is  to 
release,  the  drawer  of  a  check  only  to  the  extent  of  the 
damages  he  has  suffered ;  but  another  result  is  that  if 
presentment  is  postponed  beyond  the  six-year  period 
fixed  by  law,  and  no  excuse  for  it  is  shown,  he  is  dis- 
charged by  operation  of  the  statute  of  limitations. 
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The  plaintiflf  by  failing  to  make  the  necessary  de- 
mand on  the  bank  within  the  statute  of  limitations 
allowed  her  claim  on  the  defendant  to  lapse. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmsd. 

McBbidb,  C.  J.y  and  Bekson  and  HabbiBi  JJ.,  concur. 


ICotioB  to  dismiss  appe«I  denied  January  29,  rebearlng  denied 
February  19,  1&18,  argued  on  the  merits  February  27,  reversed 
Kareh  25,  rehearing  denied  April  22,  1919. 

DUNIWAY  V.  CELLARS-MURTON  CO. 

(170  Pac.  298;  179  Pac.  561.) 
ON  MOnON  TO  DISMISS. 

Appeal  and  Error— Assesaments—Paymait  Under  Protest— Effect. 

1.  After  eertain  property  was  sold  under  a  sewer  assessment  the 
owner  sued  to  quiet  title,  claiming  that  the  assessment  was  void.  The 
eoart  decreed  that  defendant  had  an  interest  by  reason  of  the  sale 
which  would  mature  in  the  absence  of  redemption  within  three  years, 
and  the  owner  appealed.  Pending  appeal,  fearing  the  time  for  re- 
demption would  expire,  he  paid  the  assessment  under  protest,  ex- 
pressly reserving  all  rights  arising  from  the  appeal.  Held,  the  pay- 
ment was  not  a  waiver,  and  furnished  no  ground  for  dismissing  the 
appeal. 

ON  THE  MERITS. 

Mnnieipal  Oorporationa — SewenH-Aflaessment — Benefit — ^Necessity. 

2.  Land  which  is  not,  and  cannot  be,  drained  by  a  sewer  cannot 
be  aaseased  therefor. 

Mmicipal  CorporattoDS— Sowwn    AssMSDumta.  / 

3.  Under  Portland  City  Charter,  Section  389,  a  property  owner  can- 
not be  assessed  for  a  sewer  unless  he  receives  a  special  benefit  there- 
from. 

Mmilclpal  Oorporatloiifl — Sewen. 

4.  Under  Portland  City  Charter,  Section  389,  an  assessment  for  a 
sewer  was  void,  where  sewer  was  laid  through  private  land  of  another, 
and  land  owner  could  not  use  it  without  being  a  trespasser. 

9fl4fl^i«g  Tltl»— Mattars  Occnnlng  After  Action  Brooght. 

5.  In  action  to  quiet  title,  title  is  to  be  determined  by  conditions 
as  they  existed  at  time  issues  were  made. 

saor. — s 


114  DuNiWAY  V.  Cbllaes-Mubton  Co.  [92  Or. 

I- 

Qniatlng  Title— Bcope  of  Xnanlry. 

6.  A  special  assessment  levied  for  a  municipal  improvement  maj 
be  questioned  and  tested  in  a  suit  to  qniet  title  to  real  property 
assessed.    \ 

Mnnicipal  €orporatioii0---ImproTement6— -Aa8e08meiit9--43ale--Blglit  of 
Purcliafler. 

7.  Purchaser  at  sale  for  street  assessment,  in  absence  of  fraud,  is 
governed  by  rule  of  caveat  emptor,  and  after  purchase,  if  it  transpires 
that  assessment  is  void,  such  purchaser  obtains  no  title  to  or  equity 
in  land  purchased. 

Pleading  —  Sapplemental  Pleading— Matters   Occviiing  After  larae 
Joined. 

8.  In  suit  to  quiet  title,  where  purchaser  at  sale  for  street  assess- 
ment was  a  defendant,  assessment  oeing  void  at  time  made  by  reason 
of  sewer  being  laid  through  private  property,  subsequent  proceedings 
by  city  for  obtaining  an  extension  of  street  where  sewer  was  laid 
might  form  basis  for  a  reassessment,  but  could  not  validate  assess- 
ment made  prior  to  suit;  subsequent  matter  not  being  brought  into  suit 
by  any  supplemental  pleading. 

Quieting  Title— Bnxden  of  Proof. 

9.  In  suit  to  quiet  title,  burden  was  upon,  defendant,  who  purchased 
the  land  at  a  sale  for  street  assessment,  to  allege  and  prove  his  inter- 
est in  the  property. 

[As  to  right  to  maintain  suit  to  remove  lien  of  special  assess- 
ment as  cloud  on  title,  see  note  in  Ann.  Caa.  1914A,  888.] 

From  Multnomah:  Edwin  V.  Littlef^ld,  Judge. 

This  is  a  motion  to  dismiss  an  appeal.  The  facts 
are  these :  Certain  property  of  the  appellant  valued  at 
$750  which  was  included  in  a  sewer  assessment  made 
by  the  City  of  Portland,  said  assessment  amounting  to 
$74.07.  In  January,  1915,  said  assessment  being  un- 
paid and  delinquent,  the  city  treasurer  in  compliance 
with  the  charter  and  ordinances  of  the  City  of  Port- 
land, sold  the  property  to  respondent  for  the  sum  of 
$84.60  and  issued  a  certificate  of  sale  of  said  property ; 
thereupon  appellant  claiming  that  the  assessment  and 
sale  were  invalid  brought  a  suit  to  quiet  his  title  which 
being  decided  adversely  he  appealed  to  this  court  giv- 
ing the  usual  bond  for  costs  and  disbursements. 

The  court  below  decided  among  other  matters  that 
the  respondent  had  a  valid  claim  upon  and  interest  in 
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said  property  by  reason  of  said  treasurer's  sale,  and 
that  if  no  redemption  should  be  made  therefrom  within 
three  years  from  the  date  of  the  certificate  of  sale  the 
defendant  would  be  entitled  to  receive  a  deed  to  said 
property  in  accordance  with  the  charter  and  improve- 
ment code  of  the  City  of  Portland.  While  the  appeal 
was  pending  here  the  appellant  foreseeing  that  the 
three  years  allowed  for  redemption  might  elapse  be- 
fore the  appeal  could  be  heard,  paid  to  the  auditor  of 
the  City  of  Portland  under  protest  the  amount  of  the 
assessment,  costs  and  penalties,  and  in  writing  noti- 
fied respondent  that  he  in  no  way  waived  his  appeal, 
and  that  he  intended  to  prosecute  the  same  and  if  the 
decree  of  the  Circuit  Court  should  be  reversed  he 
would  expect  to  recover  the  money  so  paid.  Based 
upon  this  payment  the  respondent  moves  to  dismiss 
the  appeal  upon  the  ground  that  by  such  payment  the 
appellant  has  recognized  and  complied  with  the  decree 
and  can  have  no  further  interest  in  the  prosecution  of 
the  appeal*  Motion  Denied. 

Mr,  George  8.  Shepherd  and  Mr.  George  B.  Cellars, 
for  the  motion. 

Mr.  Ralph  B.  Dunivmf  and  Mr.  James  B.  Bain, 
contra. 

McBRIDE,  C.  J. — 1.  The  redemption  under  the  cir- 
cumstances under  which  it  was  made  was  not  voluntary 
and,  as  shown  by  the  protest  accompanying  it,  was  not 
made  with  any  intent  to  waive  appellant 's  rights  on  ap- 
peal. In  similar  cases  we  have  held  that  such  a 
payment  does  not  furnish  ground  for  dismissal  of  the 
appeal:  Edwards  v.  Perkins,  7  Or.  149;  Moores  v. 
Moores,  36  Or.  261  (59  Pac.  327) ;  Filers  Piano  House 
V.  Pick,  58  Or.  54  (113  Pac.  54).    See,  also,  Piano  Mfg. 
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Co.  V.  Rasey,  69  Wis.  246  (34  N.  W.  85) ;  Bush  v.  Aetna 
Bldg.  (&  Loan  Assn.,  51  OkL  529  (151  Pac.  850) ;  War- 
ner Bros.  V.  Freud,  131  Cal.  639  (63  Pac.  1017,  82 
Am.  St.  Bep.  400). 

This  holding  is  not  to  be  confounded  with  those  cases 
holding  that  a  party  voluntarily  accepting  the  benefits 
df  a  decree  or  voluntarily  doing  some  act  inconsistent 
with  his  contention  on  the  appeal  is  precluded  from 
maintaining  such  appeal,  or  with  those  cases  in  which 
the  entire  subject  matter  of  the  appeal  having  disap- 
peared there  would  be  nothing  left  which  a  reversal  of 
th^  decree  could  affect.  In  the  case  at  bar  the  appel- 
lant in  the  event  of  reversal  would  be  entitled  by 
appropriate  proceedings  for  that  purpose,  to  a  restitu- 
tion of  the  moneys  which  he  was  compelled  to  pay  to 
prevent  a  deed  to  his  property  being  issued  by  the  city 
treasurer :  McFadden  v.  Swinerton,  36  Or.  336,  354  (59 
Pac.  816,  62  Pac.  12). 

The  motion  is  overruled. 

Motion  to  Dismiss  Denied. 


Beversed  Mareli  25,  rehearing  denied  April  2r2,  1919. 

On  the  Merits. 

(179  Pac.  561.) 

Department  2. 

This  is  a  suit  to  quiet  title  to  Lot  3,  Block  3,  includ- 
ing one  half  of  vacated  street  east  of  and  adjoining 
Block  3,  Norton  ^s  subdivision  of  Lot  10,  Town  of 
Wayne,  in  the  City  of  Portland,  Oregon.  From  a  de- 
cree in  favor  of  defendant,  plaintiff  appeals. 

The  complaint  is  in  the  usual  form.  Defendant  an- 
swered, claiming  an  interest  in  the  real  property  ad- 
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verse  to  plaintiff  to  the  extent,  that  the  City  of  Port- 
land, pnrsnant  to  its  charter,  improvement  Code  and 
ordinances,  constmcted  a  sewer  known  as  the  East  33d 
Street  Extension  of-  the  Sullivan  Gulch  Sewer,  and  by 
Ordinance  26,778  assessed  benefits  to  the  above  prem- 
ises in  the  sum  of  $74.07,  which  sum  was  duly  entered 
in  the  docket  of  City  Liens  April  4, 1913,  as  against  the 
premises  and  the  same  being  unpaid  on  January  7, 
1915,  was  sold  to  the  defendant  to  satisfy  such  assess- 
ment, for  $84.60,  the  amount  of  the  lien,  interest  and 
costs  of  sale,  and  a  certificate  of  sale  was  issued  to 
defendant  by  the  city  treasurer,  and  that  no  redemp- 
tion had  been  made. 

Plaintiff  filed  a  reply  denying  defendant's  interest 
in  the  property  and  denying  that  the  property  was  ben- 
efited by  anything  the  city  did.  Upon  the  trial  the 
facts  were  stipulated  as  follows : 

''That  the  City  of  Portland  built  the  Thirty-third 
Street  sewer,  and  it  extends  from  the  river  along  north 
on  East  Twenty-ninth  Street  in  front  of  the  property 
of  plaintiff ;  that  said  sewer  before  reaching  the  prop- 
erty of  the  plaintiff  was  built  by  the  city  through  the 
property  of  J.  J.  Eraser  without  securing  a  right  of 
way  and  as  a  trespasser,  and  that  the  property  of  the 
plaintiff  must  drain  into  this  sewer  down  through  the 
property  of  Mr.  Eraser;  and  that  the  city  built  the 
sewer  across  the  property  of  Mr.  Eraser  without  secur- 
ing a  right  of  way,  and  attempted  to  assess  Mr. 
Eraser's  property,  as  well  as  the  property  of  the  plain- 
tiff, and  that  Mr.  Eraser  brought  suit  in  the  Circuit 
Court  of  the  State  of  Oregon  for  the  county  of  Multno- 
mah against  the  City  of  Portland  to  cancel  the  assess- 
ment and  to  secure  a  mandatory  injunction  removing 
the  sewer  from  the  property;  that  that  case  was  car- 
ried to  the  Supreme  Court  of  the  State  of  Oregon  and 
a  decree  was  rendered,  and  the  Supreme  Court  has,  in 
the  case  of  J.  J.  Eraser  against  the  City  of  Portland, 
adjudicated  that  the  City  of  Portland  built  the  sewer 
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through  the  property  of  Mr.  Fraser  without  a  right  of 
way,  and  as  a  trespasser,*  and  that  Mr.  Fraser  was  en- 
titled to  a  mandatory  injunction  to  have  that  sewer 
removed  within  a  reasonable  time,  unless  the  city 
secured  a  right  of  way  from  him ;  and  that  also  a  de- 
cree was  secured  in  that  suit  canceling  the  assessment 
made  by  the  City  of  Portland  upon  Mr.  Fraser 's  prop- 
erty; and  while  this  condition  existed  the  city  at- 
tempted to  levy  this  assessment  upon  the  property  of 
the  plaintiflF,  attempted  to  oflfer  it  for  sale,  and  the  de- 
fendant attempted  to  buy  it  in,  and  since  the  institution 
of  this  suit — that  is,  within  the  last  month — ^the  city 
purchased  a  right  of  way  from  Mr.  Fraser  for  this 
se,wer,  and  for  street  purposes.  •  ^  ** 

Bevebsed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Dwniway. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  8.  Shepherd  and  Mr.  G.  B.  Cellars,  with 
an  oral  argument  by  Mr.  Shepherd. 

BEAN,  J. — 2,  3.  The  question  raised  in  this  case  is 
whether  or  not  the  assessment  against  the  real  prop- 
erty of  plaintijffi  was  valid  so  that  the  defendant  ob- 
tained an  interest  in  the  real  property  by  virtue  of  the 
certificate  of  sale  made  to  satisfy  the  lien.  In  Fraser 
V.  Portland,  81  Or.  92  (158  Pac.  514),  it  was  held  that 
the  sewer  being  constructed  over  the  private  property 
of  Mr.  Fraser,  the  plaintiff  in  that  suit,  the  city  was  a 
trespasser  and  the  assessment  against  Mr.  Fraser  *s 
property  was  canceled;  that  he  was  entitled  to  have 
the  sewer  removed  unless  the  right  of  way  was  ac- 
quired within  a  reasonable  time.  The  claim  is  made  on 
behalf  of  the  defendant .  that  although  the  assessment 
was  void  as  to  Mr.  Fraser,  the  owner  of  the  property 
trespassed  upon  by  the  city  in  laying  the  sewer,  a  dif- 
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f erent  rule  would  prevail  as  to  the  plaintiff  Mr.  Duni- 
way.  There  is  an  apparent  contrariety  of  opinion  on 
the  question  involved  largely  perhaps  on  account  of 
the  difference  in  facts  of  the  various  cases.  As  affect- 
ing t^ie  assessment  of  the  real  property  of  plaintiff 
Duniway  who  was  not  the  owner  of  the  realty  tres- 
passed upon,  the  validity  of  the  assessment  against  his 
property  depends  upon  whether  or  not  such  property 
was  benefited  by  the  construction  of  the  sewer.  Land 
which  is  not  and  cannot  be  drained  by  a  sewer  cannot 
be  assessed  therefor:  1  Page  and  Jones  on  Taxation 
by  Assessment,  §§  400,  401.  The  council  of  the  City 
of  Portland  by  the  city  charter  is  empowered  to  order 
to  be  constructed  sewers  and  drains  and  to  levy  and 
collect  an  assessment  upon  all  lots  and  parcels  of  land 
**  specially  benefited  by  such  sewers  and  drains,  to  de- 
fray the  whole  or  any  portion  of  the  cost  and  expense 
thereof:  Charter  of  Portland,  §  389.  No  special  as- 
sessment is  authorized  to  be  levied  upon  land  for  the 
payment  of  the  construction  of  a  sewer,  unless  as  a 
necessaiy  incident,  a  corresponding  special  benefit 
accrues  to  the  property  upon  which  the  burden  is  at- 
tempted to  be  laid.  As  stated  in  1  Page  and  Jones  on 
Taxation  by  Assessment,  Section  400 : 

"If  the  location  of  the  private  property  through 
which  the  sewer  runs  is  such  that  A.  cannot  make  use 
of  such  sewer  without  trespassing  on  such  private  land, 
A.  may  resist  an  assessment  therefor,  even  if  the  city 
has  an  easement  to  maintain  the  sewer  (citing  State  ex 
rel.  McKune  v.  District  Court  of  Ramsey  County,  90 
Minn.  540  (97  N.  W.  425).  This,  however,  involves  not 
the  nature  of  the  improvement  but  the  benefit  to  the 
land  assessed.  •  •  '' 

This  we  believe  to  be  the  reasonable  rule  in  such 
cases  and  one  which  is  supported  by  the  weight  of  au- 
thority:  Fraser  y.  Portland,  81  Or.  92  (158  Pac.  514) ; 


/ 
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Matter  of  Rhinelander,  68  N,  Y.  105;  2  Elliott  on 
Eoads  and  Streets  (3  ed.),  681;  notes  to  Reiff  v.  Port- 
land,  L.  R.  A.  (N.  S.)  1915D,  p.  772;  Hershbergpr  v. 
City  of  Pittsburgh,  115  Pa.  St.  78  (8  Atl.  381) ;  Balti- 
more V.  Hook,  62  Md.  371;  Marshall's  Appeal,  210  Pa. 
St.  537  (60  Atl.  160) ;  Matter  of  Petition  of  Charles  A. 
Cheesebrough,  78  N.  Y.  232 ;  Spaulding  v.  Wesson^  115 
Cal.  441  (47  Pac.  249). 

4.  At  the  time  plaintiff's  land  was  assessed  and  sold 
to  the  defendant  to  satisfy  the  lien,  the  plaintiff  could 
not  use  or  receive  any  benefit  from  the  sewer  laid  over 
the  land  of  J.  J.  Fraser  without  being  a  trespasser. 
Mr.  Fraser  had  the  right  at  that  time  to  have  the  sewer 
removed,  and  there  being  no  benefit  accruing  to  plain- 
tiff's realty  by  virtue  of  the  improvement,  the  munici- 
pal authorities  of  Portland  had  no  right  to  assess  plain- 
tiff's  property  and  the  assessment  was  void:  Hamilton 
on  Special  Assessments,  §  604. 

5S.  We  are  to  determine  the  title  to  the  land  in 
question  in  this  suit  by  the  conditions  as  they  existed 
at  the  time  issues  herein  were  made.  The  fact  that 
about  two  years  afterward  the  city  made  the  second 
attempt  to  obtain  a  right  of  way  for  the  sewer  does  not 
affect  the  title  to  ]t)laintiff's  land.  In  other  words,  an 
assessment  for  a  sewer  or  other  municipal  improve- 
ments cannot  be  made  upon  real  estate  which  is  not 
benefited  thereby  upon  credit,  or  upon  the  prospect 
that  some  time  in  the  future  proceedings  will  be  taken 
so  that  the  real  property  assessed  will  be  benefited: 
Carpenter  v.  Commissioners,  56  Minn.  513  (58  N.  W. 
295).  A  special  assessment  levied  for  a  municipal  im- 
provement may  be  questioned  and  tested  in  a  suit  to 
quiet  title  to  the  real  property  assessed.  A  purchaser 
at  a  sale  for  a  street  assessment  in  the  absence  of  fraud 
is  governed  by  the  rule  of  caveat  emptor,  and  after  the 
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purchase  if  it  transpires  that  the  assessment  is  void, 
snch  purchaser  obtains  no  title  to  or  equity  in  the  land 
purchased :  Evans  v.  Meridian  Investment  d  Trust  Co,, 
84  Or.  246  (163  Pac.  1165) ;  Keenan  v.  City  of  Port- 
land, 27  Or.  544  (38  Pac.  2).  The  subsequent  proceed- 
ings by  the  city  for  obt^ning  an  extensipn  of  the  street 
where  the  sewer  was  laid  under  proper  conditions 
might  form  the  basis  for  a  reassessment,  but  could  not 
validate  an  assessment  made  prior  to  a  suit  involving 
title  to  land  assei^sed,  when  such  right  of  way  was  ob- 
tained long  after  the  issues  in  the  suit  were  raised  and 
no  subsequent  matters  were  brought  into  the  suit  by 
any  supplemental  pleading. 

9.  The  burden  was  upon  the  defendant  to  allege  and 
prove  its  interest  in  the  real  property  in  question  in 
this  suit.  It  alleged  such  interest.  This  was  denied 
by  the  plaintiff  in  the  reply,  and  we  think  the  question 
as  to  the  special  benefit  accruing  to  plaintiff's  prop- 
erty by  virtue  of  the  construction  of  the  sewer,  and 
therefore  the  validity  of  the  assessment  and  sale  upon 
which  defendant  relies,  were  squarely  raised :  17  Ency. 
of  PL  &  Pr.  349, 350 ;  Savage  v.  Savage,  51  Or.  167, 170 
(94  Pac.  182);  Moores  v.  Clackamas  County,  40  Or. 
536  (67  Pac.  662) ;  Evans  v.  Meridian  Investment  <& 
Trust  Co.,  84  Or.  246  (163  Pac.  1165) ;  Eraser  v.  Port- 
land,  81  Or.  92  (158  Pac.  514) ;  Clark  v.  City  of  Salem, 
61  Or.  116-121  (121  Pac.  416,  Ann.  Cas.  1914B,  205), 
involved  a  street  improvement.  At  the  time  of  the 
initiation  of  proceedings  for  such  improvement  half  of 
the  land  sought  to  be  used  therefor  was  private  prop- 
erty. It  was  held  that  the  assessment  was  enforceable 
after  the  completion  of  the  opening  of  the  street.  In 
that  case  the  right  of  way  was  obtained  before  any  suit 
was  instituted.    The  facts  in  that  case  differ  from 
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those  in  the  one  now  under  consideraftion.  It  is  shown 
that  the  plaintiff  in  this  case  compromised  the  assess- 
ment as  to  other  lots.  We  fail  to  see  how  this  affects 
the  present  suit  in  any  way. 

The  decree  of  the  lower  court  will  be  reversed  and 
one  entered  here  in  conformity  to  the  prayer  of  plain- 
tiff's complaint. 

Bevebsed.    Decbee  Entebed.    Beheabing  Denied. 

McBbidb^  C.  J.|  and  Habbis  and  BEi^iirETT^  JJ.,  con- 
cur. 


Argued  March  20,  affirmed  April  8,  rehearing  denied  April  22,  1919. 

COOPEB  V.  BOGUE. 

(179  Pac.  658;  180  Pac.  103.) 

Appeal  and  Error-— Writ  of  Beyiefw— Appeal-Concurrent  Bemedles. 

1.  A  party  cannot  prosecute  an  appeal  from  a  judgment  while  a 
writ  of  review  to  the  same  court  is  pending,  since  the  two  remedies, 
though  concurrent,  cannot  be  exercised  at  the  same  time. 

ON  BEHEABING. 

Oonrts—District  Court— Appeal— Trial  of  Oanse  An0\r. 

2.  Section  556,  L.  0.  L.,  providing  that  on  appeal  from  judgment 
of  Countv  Court  the  action  shall  be  tried  anew  on  substantially  the 
issues  tried  in  the  lower  court,  includes  issues  of  fact  as  on  denial 
of  pleading  and  issues  of  law  as  on  demurrer  to  a  pleading. 

Oertiorarl— Writ  of  Bevleiw— Issues  Presented. 

3.  Only  issues  of  law  may  be  decided  on  a  writ  of  review. 

Appeal  and  Error-Ooncorrent  Bemedies — ^Election. 

4.  Where  plaintiff  elected  to  proceed  by  review  for  correction  of 
errors  complained  of,  it  barred  his  subsequent  appeal  for  the  correc- 
tion of  errors  of  law  as  well  as  on  his  issues  of  fact;  Section  605, 
L.  O.  L.,  making  a  writ  of  review  and  remedy  of  appeal  concurrent 
but  not  cumulative,  so  that  choice  of  one  is  a  waiver  of  the  other. 

From  Multnomah:  John  F.  Ka^vanaugh,  Judge. 


N 
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Department  1.  x 

On  September  1, 1917,  plaintiff  began  this  action  in 
the  District  Court  of  Multnomah  County,  to  recover 
from  the  defendant  $30.90,  upon  an  account  stated 
The  defendant  answered,  denying  the  material  allega- 
tions of  the  complaint,  and  also  pleaded  aflBrmatively 
three  separate  counterclaims.  Plaintiff  demurred  to 
the  affirmative  answers,  and  on  November  2,  1917,  the 
demurrer  was  overruled,  and  plaintiff  refused  to  plead 
further.  On  November  12, 1917,  the  case  was  tried  in 
the  District  Court,  resulting  in  a  judgment  rendered 
on  the  pleadings,  in  favor  of  the  defendant.  On  No- 
vember 20,  1917,  plaintiff  filed  his  petition  for  a  writ 
of  review  in  the  Circuit  Court,  and  on  the  same  day 
the  writ  was  allowed.  On  December  5,  1917,  plaintiff 
applied  to  the  judge  of  the  District  Court  for  an  order 
allowing  aii  appeal  from  the  same  judgment,  which 
was  allowed  and  the  appeal  was  thereafter  perfected. 
On  January  2,  1918,  defendant  moved  to  dismiss 
the  appeal,  on  the  ground  that  a  writ  of  review  was 
then  pending  in  the  Circuit  Court  in  the  same  action, 
which  motion  was  allowed,  and  a  judgment  entered  in 
favor  of  defendant  for  his  costs  and  disbursements 
upon  the  appeal,  and  plaintiff  appeals.     Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  L.  Cooper. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  J.  Leroy  Smith  and  Mr.  J.  M.  Hickson^  with  an 

oral  argument  by  Mr.  Smith. 

* 
BENSON,  J. — ^1.  This  case  presents  but  one  ques- 
tion for  our  consideration.    Can  a  party  prosecute 
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an  appeal  from  a  judgment  while  a  writ  of  review  to 
the  same  court  is  still  pending f  This  question  has 
been  definitely  answered  in  the  negative  by  this  court, 
in  the  case  of  Clubine  v.  City  of  Merrill,  83  Or.  87  (163 
Pac.  85).  The  two  remedies  are  concurrent  but  they 
cannot  be  exercised  at  the  same  time. 

The  judgmei^ty  of  the  lower  court  is   therefore  af- 
firmed. Apfibmed. 

McBride^  C.  J.,  and  Burnett  and  Habbis,  JJ.,  con- 
cur. 


Denied  April  22,  1011^. 

On  Pstttion  fob  Beheabino. 

(180  Pac.  103.) 

Former  decision  adhered  to.    Beheabino  Denied. 
Mr.  W.  L.  Cooper,  for  the  petition. 

Mr.  J.  Leroy  Smith  and  Mr.  J.  M.  HicJcson,  contra. 
In  Banc 

BUBNETT,  J.— In  his  petition  for  rehearing  the 
plaintiff  criticises  the  opinion  written  by  Mr.  Justice 
Benson  which  stated  in  substance  that  this  was  an  ac- 
tion to  recover  upon  an  account  stated,  in  which  the 
defendant  answered  denying  the  complaint  and  plead- 
ing three  separate  counterclaims  and  that  the  action 
resulted  in  a  judgment  for  the  defendant  on  the  plead- 
ings. In  substance,  the  critique  is  that  inasmuch  as 
there  was  present  the  general  issue  arising  from  the 
denial  in  the  answer  and  there  was  a  recital  in  the 
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judgment  that  a  witness  was  sworn  and  testified,  there 
must  have  been  a  trial  of  an  issue  of  fact  and  hence 
the  opinion  was  erroneous  in  stating  that  the  result 
was  a  judgment  on  the  pleadings. 

The  opinion  did  not  attempt  to  say  whether  the  dis- 
position of  the  case  by  the  original  trial  court  was  cor- 
rect or  not ;  it  simply  stated  the  fact  which  the  record 
discloses.  It  may  be  true  that  there  was  an  issue  of 
fact  involved,  and  it  may  be  true  also,  as  stated  in  the 
journal  entry  of  the  District  Court,  that  a  witness  was 
sworn  and  testified,  but  it  also  appears  that  there  was 
in  that  court  a  motion  for  a  judgment  on  the  pleadings 
and  that  the  court  placed  its  decision  upon  the  ground 
that  the  plaintiff  had  refused  to  reply  to  the  counter- 
claim. A  judgment  was  thereupon  rendered  for  the 
full  amount  of  the  defendant's  counterclaim,  a  result 
that  could  be  achieved  only  by  considering  the  pro- 
ceeding as  ^  motion  for  judgment  on  the  pleadings. 
Whether  it  was  correct  or  erroneous  was  not  the  ques- 
tion presented  for  our  consideration. 

What  we  undertook  to  decide  and  did  decide  was^ 
that  under  the  statute,  Section  605,  L.  0.  L.,  the  writ 
of  review  and  the  remedy  by  appeal  are  concurrent, 
so  that  if  a  litigant  is  dissatisfied  with  the  result  of  a 
case  in  an  inferior  court  he  may  choose  either  of  the 
two  remedies  as  he  may  be  advised,  but  having  made 
his  election  it  amounts  to  a  waiver  of  the  other  pro- 
ceeding. 

The  precedents  cited  by  the  plaintiflF  dn  his  petition 
for  rehearing,  viz.,  Schirott  v.  Phillippi,  3  Or.  484> 
Evans  v.  Christian  4  Or.  375,  Sellers  v.  Corvallis,  5 
Or.  273,  and  Ramsey  v.  Pettengill,  14  Or.  207  (12  Pac. 
439),  were  all  decided  before  the  legislation  embodied 
in  the  present  form  of  Section  605,  confcerning  which 
the  learned  annotator  of  Lord 's  Oregon  Laws  says : 
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' '  The  amendment  of  this  section  in  1889,  making  the 
writ  concurrent  with  the  right  of  appeal,  makes  it  un- 
necessary to  annotate  the  cases  with  respect  to  that 
question  imder  the  old  statute/' 

As  shown  by  the  exemplification  of  the  writ  of  re- 
view attached  to  the  petition  for  rehearing  and  the 
abstract  the  chronology  of  the  proceeding  is  this: 
Plaintiff's  demurrer  to  the  counterclaim  was  overruled 
November  2d;  the  trial  and  final  judgment  on  the 
pleadings,  as  stated  above,  occurred  November  12th; 
the  writ  of  review  was  sued  out  November  20th;  and 
the  appeal  was  allowed  December  5th ;  all  in  the  year 
1917.  The  cause  was  ripe  for  either  appeal  or  review 
when  final  judgment  was  entered  in  the  District  Court. 

2.  If  the  plaintiff  had  been  content  only  to  appeal 
from  the  final  judgment  of  the  District  Court,  he  might 
have  raised  in  the  Circuit  Court  all  the  questions  of 
law  he  urged  by  demurrer  to  the  answer  and  secured, 
as  well,  a  determination  of  the  issue  of  fact  arising 
from  the  traverse  of  his  complaint.  The  reason  for 
this  statement  is  found  in  Section  556,  L.  0.  L.,  which 
declares  that 

* '  Upon  an  appeal  from  the  judgment  of  a  County 
Court  or  Justice's  Court,  the  action  shall  be  tried 
anew,  upon  substantially  the  issues  tried  in  the  court 
below.'' 

3, 4.  These  may  be  issues  of  law,  as  upon  demurrer 
to  a  pleading,  or  issues  of  fact,  as  upon  denial  of  a 
pleading,  all  of  which  may  be  determined  upon  appeal 
to  the  Circuit  Court,  while  only  issues  of  law  may  be 
decided  on  a  writ  of  review.  It  would  lead  to  endless 
confusion  if  a  litigant  could  review  part  of  a  proceed- 
ing of  an  inferior  court  and  appeal  from  the  re-  ' 
mainder.  All  the  statute  has  done  is  to  make  the  two 
remedies  concurrent^  thus  giving  a  party  his  choice 
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between  the  two.  But  the  legislature  has  not  made 
them  cumulative  and  hence  the  choice  of  one  is  a 
waiver  of  the  other.  If  the  aggrieved  party  takes  aut 
a  writ  of  review,  he  abandons  his  contention  about 
the  facts  and  stakes  his  case  on  the  issues  of  law. 
The  plaintiff  had  clearly  elected  to  proceed  by  review 
for  the  correction  of  the  errors  of  which  he  complained. 
Having  thus  elected  it  put  the  quietus  upon  his  subse- 
quent appeal  for  the  correction  of  the  same  errors  of 
law  as  well  as  upon  his  issues  of  fact 
We  adhere  to  the  former  decision. 

Affirmed.    Beheabino  Denied. 

McBridb,  C.  J.^  and  Beak  and  Bennett,  J  J.,  concur. 


Argaed  April  8,  affirmed  April  22,  1919. 

WABEEN  V.  SMITH. 

(180  Pac.  97.) 
limdlord  and  Tenant— -Action  for  Eeqt — Xnatractloiis — Surrender  of 


1.  In  an^  action  to  recover  rent  reserved  under  a  lease,  where  the 
defense  was  acceptance  of  surrender  of  the  lease  by  the  lessor,  in- 
structions defining  surrender  by  operation  of  law,  and  specifying 
numerous  acts  which  would  not  alone  warrant  a  finding  of  surrender, 
^Id  fully  and  fairly  to  present  that  issue  to  the  jury. 

Trial — ^InstmctionB — ^Esclnsion  of  Issnes. 

2.  Where  a  tenant  claimed  release  from  payment  of  the  rent 
under  a  certain  contract,  and  also  by  surrender  by  operation  of  law, 
an  instruction  that  the  burden  was  on  the  tenant  to  show  release, 
and  that  he  claimed  release  under  the  contract,  was  properly  refused 
as  depriving  defendant  of  his  other  defenses. 

Trial— Instractlon—ETideace. 

3.  An  instruction  that  plaintiffs  could  recover  rent  under  a  lease 
to  a  specified  date  was  properly  refused,  where  there  was  evidence 
from  which  the  jury  could  infer  a  surrender  of  the  lease  by  opera- 
tion of  law  at  an  earlier  date. 

From  Multnomah:  Bobbbt  Tuoksb,  Judge. 
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— ,         

Department  2. 

On  March  17,  1911,  plaintiffs  executed  a  written 
lease  of  a  certain  building  known  as  No.  201  and  201%  . 
East  Twenty-fourth  Street,  and  all  buildings  on  Lot 
18,  Block  38  of  Sunnyside,  in  the  City  of  Portland,  to 
Samuel  H.  Smith,  Chester  A.  Smith  and  Otis  S.  Smith, 
partners  doing  business  as  S.  H.  Smith  &  Sons,  for  a 
period  of  five  years  from  April  1,  1911,  at  an  agreed 
rental  of  $50  per  month,  payable  in  advance.  On  June 
6, 1916,  for  failure  to  pay  the  stipulated  rent  the  plain- 
tiffs commenced  this  action  alleging  the  partnership, 
the  execution  of  the  lease  to  the  defendants  and  that 
rent  for  the  period  of  twenty-eight  months  and  a  bal- 
ance of  $8  for  the  month  of  November,  1913,  was  due 
and  owing.  A  copy  of  the  lease  was  attached  to  the 
complaint  as  an  exhibit. 

Service  was  made  upon  the  defendant  S.  H.  Smith 
only,  who  appeared  and  filed  his  answer,  in  which  he 
admitted  the  partnership  and  the  execution  of  the  lease 
as  alleged,  and  denied  all  other  material  allegations  of 
the  complaint.  For  a  further  and  separate  answer 
he  alleged  that  about  March  15,  1912,  he  assigned  all 
of  his  right,  title  and  interest  in  the  lease  to  Smith 
Brothers  and  Goodman,  a  partnership  consisting  of 
Chester  A.  Smith,  Otis  S.  Smith  and  Ralph  V.  Good- 
man ;  that  after  that  date  he  did  not  have  any  interest 
in  or  connection  with  the  lease  in  question; 

*'that  said  plaintiffs  recognized  and  accepted  said  as- 
signment of  the  interest  of  this  defendant  in  said 
lease  of  the  premises  described  therein  and  accepted 
the  rentals  of  said  premises  from  the  firm  of  Smith 
Bros,  and  Goodman,  and  accepted  said  firm  as  tenants 
and  lessees  thereon,  and  thereby  released  this  defend- 
ant from  liability  under  said  contract  of  lease'*; 
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that  about  January  2,  1913,  Otis  Smith  assigned  his 
interest  in  the  lease  to  Chester  A-  Smith,  who  thereby 
became  the  exclusive  lessee  and  tenant  of  the 
premises;  and  that  in  April,  1913,  the  plaintiffs 
entered  into  a  new  contract  with  Chester  A.  Smith  by 
which  the  firm  of  S.  H.  Smith  &  Sons  and  the  defend- 
ant S.  H.  Smith  in  particular  were  released  from  any 
obligation  then  existing  under  the  lease. 

To  the  answer  the  plaintiffs  filed  a  reply  in  which 
they  denied  such  allegations,  upon  information  and  be- 
lief, and  made  a  specific  denial  of  paragraph  5  thereof, 
in  which  it  is  alleged  that '  *  large  sums  of  money  from 
sundry  and  divers  persons,  the  exact  amount  of  which 
this  defendant  does  not  know''  were  paid  on  the  lease. 

When  plaintiffs  rested,  defendant  moved  for  a  non- 
suit, and  after  all  testimony  was  taken  plaintiffs 
moved  for  a  directed  verdict.  Both  motions  were 
overruled. 

After  receiving  its  instructions,  the  jury  returned  a 
verdict  for  the  defendant,  upon  which  judgment  was 
entered  and  from  which  the  plaintiffs  appealed,  claim- 
ing that  the  court  committed  error  in  refusing  to  in- 
struct the  jury  to  return  a  verdict  for  the  plaintiffs 
and  to  give  their  requested  instructions  numbered  7 
and  8,  as  follows : 

**  (7.)  The  lease  being  admitted,  the  burden  is  on  the 
defendant  to  prove  that  he  has  been  released  from  his 
obligation  to^  pay  the  rent  stipulated  for  the  entire 
term.  Defendant  claims  that  he  has  been  released 
from  this  payment  by  reason  of  a  contract  entered 
into  between  plaintiffs  and  Chester  A.  Smith.  I  in- 
struct you  that  there  has  been  no  proof  of  any  such 
contract.*' 

"(8.)  Defendant  further  claims  that  he  surrendered 
his  lease  to  plaintiffs  who  accepted  such  surrender.  I 
instruct  yon  that  no  evidence  has  been  offered  suflScient 

MOr.— • 
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to  show  any  such  surrender  prior  to  September,  1915. 
I  therefore  instruct  you  that  plaintiffs  are  entitled  to 
recover  from  defendant  all  unpaid  rentals  on  this  lease 
until~September  1, 1915,  amounting,  as  appears  by  the 
undisputed  testimony,  to  $1058^"  Affibmed. 

For  appellants  there  was  a  brief  and  an  oral  ar^- 
mei^t  by  Mi'.  M.  J5^.  Meacham. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  B.  Adams. 

JOHNS,  J. — At  the  inception  of  the  trial,  for  the 
reason  that  it  had  not  been  pleaded  as  a  defense,  ob- 
jection was  made  to  the  introduction  of  any  testimony 
tefnding  to  show  that  the  plaintiffs  had  released  the 
property  in  September,  1915,  but  when  the  letters  were 
offered  in  evidence,  tending  to  show  a  releasing  and 
that  another  lease  of  the  property  was  actually  exe- 
cuted by  the  plaintiffs  to  a  third  person,  their  counsel 
expressly  stated  there  was  **no  objection''  and  the  evi- 
dence was  received  without  objection  and  the  case  was 
tried  by  the  defense  upon  the  theory  that  the  subse- 
quent acts  and  conduct  of  the  plaintiffs,  after  the  as- 
signment of  the  original  lease  by  S.  H.  Smith  to  Smith 
Brothers  and  Goodman,  amounted  to  a  surrender  of 
the  original  lease  by  operation  of  law  as  to  S.  H.  Smith 
at  the  time  he  sold  out  and  retired  from  the  firm  and 
that  he  was  then  discharged  from  any  further  liability. 
The  plaintiffs  disputed  that  contention  and  claimed 
that  he  was  yet  liable  for  the  amount  of  the  unpaid 
balance  of  the  rental  under  the  terms  of  the  original 
lease. 

That  was  the  issue  upon  which  the  case  was  tried, 
upon  which  the  court  instructed  the  jury,  and  the 
jury  found  for  the  defendant 
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1.  It  appears  from  the  bill  of .  exceptions  that  **  coun- 
sel for  both  parties  state  that  there  was  no  express  sur- 
render of  the  lease."  The  jury  was  then  instructed' 
that  it  was  a  question  of  intent  as  to  whether  there 
was  a  surrender  by  operation  of  law,  concerning  which 
the  court  gave  the  following  instruction : 

'*The  mere  negotiations  for  a  reduction  of  rent  not 
followed  up  by  a  contract  would  not  be  a  fact  in  itself 
warranting  such  a  conclusion  of  a  surrender.  The 
fact  of  turning  over  the  keys  would  not  in  itself  be  suf- 
ficient. But  you  gentlemen  are  to  datermine  from  all 
these  facts  and  all  these  circumstances  what  was  in  the 
minds  of  the  parties  at  this  time,  what  was  the  inten- 
tion of  the  parties  in  this  conduct  which  has  been 
produced  here  before  you. ' ' 

The  court  also  instructed  the  jury  **as  a  matter  of 
law  that  the  assignment  of  the  lease  by  defendant  S. 
H.  Smith  in  itself  could  not  release  him  from  the  pay- 
ment of  the  rent  without  the  release  of  him  by  the 
plaintiff/'  and  the  fact  that  Mr.  Smith  ^^sold  his  in- 
terest in  the  lease  to  other  parties,  with  or  without  the 
consent  of  the  plaintiff,  would  not  necessarily  imply 
that  he  was  releasing  Mr.  Smith  from  the  operation  of 
the  original  lease, ' '  and  that  the  reduction  of  the  rent 
in  itself  would  not  be  such  a  fact  as  would  release  the 
defendant  S.  H.  Smith,  and  that  the  mere  negotiations 
for  a  reduction  of  rent,  not  followed  up  by  a  contract, 
would  not  be  a  fact  in  itself  warranting  such  a  conclu.- 
sion  of  a  surrender.    The  court  gave  this  instruction : 

**  A  surrender  takes  place  by  operation  of  law  when 
the  parties,  without  an  express  surrender,  do  some  act 
which  implies  that  they  have  mutually  agreed  to  con- 
sider a  surrender  made,  and  when  the  keys  are  deliv- 
ered and  the  possession  resumed  by  the  plaintiff,  it 
is  for  you  to  determine  whether  the  possession  is  of 
an  exclusive  character,  with  the  apparent  intention 
of  keeping  and  controlling  the  premises  as  plaintiff's 
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own  property,  to  the  exclusion  of  the  tenant  in  ease 
the  tenant  desires  to  return/' 

No  exceptions'' were  taken  to  any  of  the  instructions 
which  were  given  by  the  court. 

The  question  as  to  whether  there  had  been  a  sur- 
render by  operation  of  law  was  fully  and  fairly  sub- 
mitted to  the  jury,  and  there  is  ample  evidence  to 
sustain  the  verdict. 

2.  There  was  no  error  in  refusing  to  give  plaintiffs ' 
requested  instruction  number  7.  Under  that  instruc- 
tion the  defendant  would  be  deprived  of  all  other  de- 
fenses and  the  only  question  for  the  jury  to  determine 
would  be  whether  he  was  released  **from  this  payment 
by  reason  of  a  contract  entered  into  between  plain- 
tiff and  Chester  A.  Smith. ' ' 

3.  There  was  no  error  in  refusing  plaintiffs'  re- 
quested instruction  number  8.  That  would  exclude 
from  the  jury  all  testimony  of  a  surrender  *' prior  to 
September,  1915,"  and  in  legal  effect  would  instruct 
the  jury  to  return  a  verdict  for  plaintiffs  for  $1,058, 
and  the  amount  claimed  at  the  trial  was  $1,408. 

After  a  careful  consideration  of  the  record,  we 
think  the  plaintiffs  had  a  fair  trial  and  that  there  was 
ample  evidence  from  which  the  jury  could  find  there 
was  a  surrender  of  the  lease  by  operation  of  law. 

Judgment  is  affirmed.  Apfirmbd. 

McBbidb.  C.  J.,  and  Bean  and  Bennett,  JJ.,  coni(;ur. 
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Argued  ICareh  25,-  affirmed  April  22,  1919. 

STATE  V.  MALLORY. 

(18Q  Pac.  99.) 

Foniletlftoii---Corio1>ontloii  of  Injured  Female. 

1.  Section  1542,  L.  O.  L.,  epeeifically  requiring  that  the  evidence 
of  the  female  abducted  or  seduced  must  be  corroborated,  applies  to 
abduction  and  seduction  only,  and  not  to  the  crime  of  fornication, 
defined  in  Section  2077. 

Fornication— Prerloua  Cbaste  Character  of  Female— EYideiice. 

2.  In  a  prosecution  under  Section  2077,  L.  O.  L.,  providing  that 
any  male  person  over  eighteen  years  old,  who  shall  in  such  a  manner 
as  not  to  constitute  rape  carnally  know  any  female  person  of  pre- 
vious chaste  and  moral  character  over  sixteen  and  under  eighteen 
years  of  age  and  not  his  lawful  wife,  shall  be  deemed  guilty  of  forni- 
eation,  evidence  held  sufficient  to  show  that  the  prosecutrix  was  of 
previous  chaste  character. 

CrimlBal  Law— Revieur— Inttnictioiis — ^Bap»— Verdlet — ^Eridence. 

3.  In  a  prosecution  under  Section  2077,  L.  O.  L.,  for  fornication, 
where  prosecutrix  was  over  sixteen  years  old,  so  that  the  crime  could 
not  be  rape,  under  Section  1912,  and  the  jury  was  instructed  on  for- 
eible  rape,  and  that  if  defendant's  acts  constituted  rape  he  must  be 
acquitted  of  the  fornication  charged,  it  must  be  assumed  the  jury  by 
its  verdict  of  guilty  found  defendant's  acts  did  not  constitute  rape. 

Criminal  Law— l^tneasef—AccomidlceB— Intent. 

4.  The  provision  of  Section  1540,  L.  O.  L.,  that  a  conviction  can- 
bot  be  had  upon  the  uncorroborated  testimony  of  an  aecom^ilice  con- 
necting  defendant  with  the  crime,  does  not  apply  to  a  conviction  of 
fornication  under  Section  2077,  under  which  the  male  person  only 
can  be  guilty,  and  where  the  evidence  shows  that  prosecutrix  was 
not  an  accomplice,  because  she  did  not  knowingly,  voluntarily,  and 
with  n  common  intent  unite  in  the  commission  of  the  crime. 

[As  to  corroboration,  see  note  in  139  Am.  St.  Bep.  377.] 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 

Department  2. 

The  defendant,  a  naturopathic  physician,  was  in- 
dicted, tried  and  convicted  under  the  provisions  of 
Section  2077,  L.  0,  L.,  which  is  as  follows: 

* '  If  any  male  person  over  the  age  of  eighteen  years 
shall,  in  such  manner  as  does  not  make  the  act  rape, 
carnally  know  any  female  person  of  previous  chaste 
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and  moral  character,  who  is  over  the  age  of  sixteen 
years  and  nnder  the  age  of  eighteen  years,  and  is  not 
his  lawfnl  wife,  such  jnale  person  shall  be  deemed 
guilty  of  fornication,  and  upon  conviction  thereof, 
shall  be  punished  by  a  fine  of  not  less  than  $50  nor 
more  than  $4()0,  or  by  imprisonment  in  the  county 
jail  for  not  less  than  one  month  nor  more  than  one 
year,  or  by  imprisonment  in  the  penitentiary  not  less 
than  one  year  nor  more  than  five  years.** 

The  alleged  crime  was  committed  in  his  office  in  the 
Broadway  Building  at  the  comer  of  Broadway  and 
Morrison  Streets  in  the  City  of  Portland,  between  2 
and  3  o  *clock  p.  m.  on  Friday,  April  19, 1918. 

The  evidence  tends  to  show  that  the  prosecuting  wit- 
ness was  a  country  girl  seventeen  years  of  age,  who 
for  many  years  had  been  and  then  was  living  with  her 
parents  on  a  farm  near  Milwaukie.  In  addition  to  a 
goiter  she  had  female  trouble  for  which,  through  the 
advice  of  her  parents,  she  had'  received  former  treat- 
ments from  other  physicians  but  without  success. 
Friends  of  the  family  recommended  the  defendant,  the 
parents  took  the  daughter  to  his  office  and  after  con- 
sultation an  agreement  was  made  by  which  the  de- 
fendant was  to  give  her  thirty  treatments,  for  which 
they  were  to  and  did  pay  him  $50  in  advance.  After 
all  such  treatments  had  been  given,  covering  a  period 
of  about  forty  days,  under  the  representations  of  the 
defendant  as  to  the  girl 's  improved  condition  and  with 
the  advice  and  approval  of  her  parents,  they  were  con- 
tinued and  in  all  covered  a  period  of  about  sixty  days. 

The  treatments  in  question  consisted'  of  massages 
and  the  application  of  various  electrical  apparatus, 
during  the  course  of  which  the  girl  was  required  to  and 
did  remove  all  of  her  clothing.  The  testimony  also 
shows  that  she  furnished  her  own  kimona,  but  it  is  not 
clear  as  to  whether  her  clothing  was  removed  in  the 
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presence  of  the  defendant  or  not.  In  taking  the  treat- 
ments the  girl  was  usually  accompanied  by  her  mother, 
but  on  the  particular  day  mentioned  they  separated  at 
Milwaukie  at  1 :30  p.  m.^  the  mother  went  to  assist  in 
Red  Cross  work  and  the  daughter  went  alone  to  the 
office  of  the  defendant.  On  her  arrival  at  the  office 
there  was  present  one  other  patient,  who  left  within 
a  very  short  time. 

The  prosecuting  witness  was  greeted  by  the  defend- 
ant, who  inquired  if  she  was  alone,  and  where  her 
mother  was.  The  testimony  tends  to  show  that  upon 
being  advised  that  she  was  alone  and  that  her  mother 
was  assisting  in  some  Red  Cross  work,  the  girl  was 
then  escorted  into  the  inner  room,  or  private  office, 
where,  at  defendant's  request,  all  of  her  clothing  was 
removed,  after  which  he  locked  all  the  doors  leading 
into  the  roona  and  then  proceeded  with  his  usual  course 
of  treatment,  during  which  he  made  improper  pro- 
posals, representing  that  what  he  suggested  was  for 
the  girl's  own  good,  and  necessary  to  effect  a  perman- 
ent cure,  which  finally  culminated  in  the  commission  of 
the  act  of  which  the  defendant  was  convicted.  While 
not  very  clear,  the  testimony  also  indicates  that  the 
girl  offered  some  resistance;  that  she  was  somewhat 
dazed  and  thought  herself  to  be  under  a  hypnotiq  in\- 
fluence. 

On  the  same  day,  within  a  few  hours  after  she  re- 
turned to  her  home,  the  girl  informed  her  mother,  who 
in  turn  told  the  father  what  had  occurred,  and  the 
three  returned  to  Portland  on  the  following  morning. 
There,  by  advice  of  the  district  attorney,  the  girl 
was  examined  by  two  disinterested  reputable  women 
physicians  who  found  and  testified  that  her  hymen 
was  ruptured  and  her  private  parts  badly  lacerated, 
and  gave  their  opinion  that  this  condition  was  caused 
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by  sexual  intercourse  within  the  jpast  twenty-four 
hours. 

On  April  30th,  about  two  weeks  before  the  indictment 
was  found,  the  girPs  mother  called  at  the  defendant's 
office  to  get  her  daughter's  kimona  and  a  sheet,  at 
which  time  nothing  was  said  by  either  party  except 
that  the  mother  asked  for  the  articles. 

On  the  following  day  the  defendant  left  his  office  and 
ceased  to  practice  his  profession. 

At  the  conclusion  of  the  state's  testimony,  the  de- 
fendant moved  the  court  **to  direct  the  jury  to  find  the 
defendant  not  guilty,  on  the  ground  that  the  state  had 
failed  to  produce  testimony  sufficient  to  go  to  the 
jury.''  At  the  conclusion  of  all  of  the  testimony  the 
defendant  again  moved  the  court  **to  direct  the  jury 
to  return  a  verdict  of  not  guilty,  for  the  reason  that 
the  evidence  was  insufficient  to  permit  the  case  to  go 
to  the  jury."  The  motions  were  denied  and  excep- 
tions were  duly  taken  and  allowed. 

The  defendant  requested  the  following  instructions, 
which  the  court  refused  to  give,  and  to  this  ruling  ex- 
ceptions were  duly  taken : 

*'  (1).  In  this  case  I  instruct  you  that  before  you  can 
find  the  defendant  guilty  the  testimony  of  the  com- 
plaining witness  [naming  the  girl]  must  be  corro- 
borated and  this  corroboration  must  not  only  be  as  to 
the  circumstances  of  the  case  but  also  as  to  the  per- 
son of  the  defendant.  In  other  words,  the  testimony 
of [the  complaining  witness]  must  be  corro- 
borated to  the  effect  that  intercourse  was  had  with 
her,  and  that  defendant  committed  the  act.  It  is  not 
enough  to  show  corroboration  of  the  intercourse  but 
there  must  be  corroboration  of  her  testimony  that 
the  defendant  was  the  party  who  had  intercourse 

with  her. 

**(2).  The  prosecuting  witness  [naming  .her], 
being  a  party  to  this  alleged  act,  it  is  your  duty  to 
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view  and  consider  her  testimony  with  caution  and 

nnless  you  find  that  her  testimony  is  corroborated  and 

that  such  corroboration  connects  this  defendant  with 

the  commission  of  said  alleged  crime,  it  is  your  duty 

to  find  the  defendant  not  guilty. ' ' 

» 

It  appears  from  the  bill  of  exceptions  that 

"there  was  corroboration  of  the  testimony  of  the  wit- 
ness aforesaid  to  the  effect  that  sexual  intercourse 
had  been  had  with  her  on  the  day  named  in  her  testi- 
mony, but  there  was  no  corroboration  of  her  testi- 
mony to  the  effect  that  defendant  had  had  such  in- 
tercourse,*' 

Her  evidence  ''was  contradicted  in  all  substantial 
parts  by  the  testimony  of  the  defendant,  and  by  the 
testimony  of  Eose  Mallory,  the  defendant's  wife/* 

From  conviction  and  sentence  the  defendant  prose- 
cutes this  appeal,  contending  that  the  court  erred  in 
refusing. to  give  each  of  the  above  instructions,  and  in 
refusing  to  direct  a  verdict  for  the  defendant. 

Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Walldce  McCamant  and  Mr.  Frank  8.  Senn,  with 
an  oxaL  argument  by  Mr.  McCamant. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  George  M.  Brown,  Attorney  General,  Mr.  Walter 
E.  Evans,  District  Attorney,  Mr.  E.  F.  Bernard, 
Deputy  District  Attorney,  and  Mr.  John  A.  Collier, 
Deputy  District  Attorney,  with  oral  arguments  by 
Mr.  Brown  and  Mr.  Bernard. 

JOHNS,  J. — To  commit  the  crime  with  which  the  de- 
fendant is  charged  imder  Section  2077,  L.  0.  L. : 
First,  the  offender  must  be  a  male  person  over  the  age 
of  eighteen  years,  and  it  must  be  committed  so  as  not 
to  make   the  act  rape;   second,  the   offender   must 
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**  carnally  know  any  female  person  of  previous  chaste 
and  moral  character*';  third,  who  is  over  the  age 
of  sixteen  years  and  under  the  age  of  eighteen  years, 
and  is  not  his  lawful  wife ;  and  when  so  committed,  such 
male  person  shall  be  deemed  guilty  of  fornication  and 
upon  conviction  thereof  shall  b0  punished,  etc.  By  the 
specific  provisions  of  the  statute,  the  commission  of 
fornication  is  limited  and  confined  to  male  persons 
only,  and  could  not  be  committed  by  a  female.  It  can 
be  committed  only  by  a  male  person  over  the  age  of 
eighteen  years,  upon  a  **female  person  of  previous 
chaste  and  moral  character, '*  who  is  over  the  age  of 
sixteen  years  and  under  the  age  of  eighteen  years. 
The  above  section  specifically  provides  that  "such 
male  person  shall  be  deemed  guilty  of  fornication*' 
and  punished  accordingly.  It  should  also  be  noted 
that  there  is  no  provision  in  this  section  requiring  the 
testimony  of  the  female  to  be  **  corroborated  by  some 
other  evidence  tending  to  connect  the  defendant  with 
the  conMnission  of  the  crime/'  This  section  was  en- 
acted in  1905. 

1.  The  defendant  cites  and  relies  upon  Section 
1542,  L.  0.  L.,  which  is  as  follows : 

*'l)pon  a  trial  for  inveigling,  enticing,  or  taking 
away  an  unmarried  female  for  the  purposes  of  prosti- 
tution, or  for  having  seduced  and  had  illicit  connec- 
tion with  an  unmarried  female,  the  defendant  cannot 
be  convicted  upon  the  testimony  of  the  female  injured, 
unless  she  is  corroborated  by  some  other  evidence 
tending  to  connect  the  defendant  with  the  conamission 
of  the  crime." 

But  Section  1542  was  enacted  in  1864  and  specifically 
provides  that  the  evidence  of  the  female  abducted  or 
seduced  must  be  corroborated.  There  is  no  age  limi- 
tation placed  upon  either  the  male  or  the  female,  and 
the  statute  defines  and  is  intended  to  apply  to  abduc- 
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tion  or  seduction  only,  without  embracing  or  including 
the  crime  of  fornication,  which  is  defined  by  Section 
2077,  L.  0.  L.|  under  which  the  defendant  was  in- 
dicted. 
The  court  instructed  the  jury : 

That  *'the  burden  of  proof  is  upon  the  state  to 
satisfy  you  beyond  a  reasonable  doubt  of  the  truth  of 
each  material  allegation  of  the  indictment ' ' ;  that  *  *  the 
essential  elements  of  this  crime  are  that  it  was  com- 
mitted in  the  county  of  Multnopah,  State  of  Oregon; 
that  the  defendant  was  a  male  person  over  the  age 

of  eighteen  years;  that [the  prosecuting  witness] 

was  a  female  ^person  over  the  age  of  sixteen  years  and 
under  the  age  of  eighteen  years,  and  that  she  was  a 
female  person  of  previous  chaste  and  moral  character ; 
that  she  was  not  the  lawful  wife  of  W.  E.  Mallory,  and 
that  W.  E.  Mallory  carnally  knew  the  said [prose- 
cuting witness]  in  manner  and  form  as  alleged  in  the 
indictment.  And  in  addition,  that  such  carnal  knowl- 
edge was  not  a  forcible  ravishing  of  the  said  

[prosecuting  witness],  because  that  would  constitute 
the  crime  of  rape,  which  is  excluded  by  this  indict- 
ment.*' 

2.  While  the  proof  is  conclusive  that  the  girl  was 
chaste,  the  defendant  contends  that  there  was  no  testi- 
mony that  she  had  a  ** moral  character'*  and  it  is 
true  that  there  is  no  specific  evidence  on  that  sub- 
ject. Where,  as  in  this  case,  there  is  an  age  limita- 
tion, there  is  a  conflict  in  the  authorities  as  to  the 
burden  of  proof  on  the  question  of  the  moral  char- 
acter of  the  complaining  witness.  Many  of  the  states, 
including  Iowa  and  Michigan,  hold  that  *4t  is  pre- 
sumed that  the  female  was  of  previous  chaste  char- 
acter, or  virtuous,,  at  the  time  of  the  seduction,  and 
that  the  burden  of  proving  unchaste  character  or  want 
of  virtue,  is  on  the  accused" :  35  Cyc.  1344,  and  author- 
ities there  cited.    It  also  appears  from  the  record  that 
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the  question  as  to  the  want  of  such  proof  by  the  state 
'was  not  called  to  the  attention  of  the  trial  court  and 
that  it  was  not  pointed  out^in  either  of  the  motions  for 
a  directed  verdict,  and  it  is  contended  by  counsel  for 
the  state  that  the  question  cannot  be  raised  for  the 
first  time  in  this  court,  and  should  not  be  considered. 
Under  our  view,  the  decision  of  each  of  such  questions 
is  unnecessary  to  this  opinion. 

The  testimony  is  undisputed  that  the  girl  in  question 
was  bom  and  reared  in  the  country,  on  a  farm;  that 
she  had  always  lived  at  home  with  her  parents,  had  at- 
tended high  school  at  Milwaukie  for  two  and  one-half 
years,  and  was  dutiful  and  obedient,  and  it  is  con- 
clusive that  she  was  of  chaste  character.  On  the  ques- 
tion of  the  previous  chaste  character  of  the  female, 
1  C.  J.  297,  lays  down  this  rule : 

*  *  It  is  apprehended  that  from  the  nature  of  the  sub- 
ject the  more  accurate  statement  of  the  rule  is  that,  al- 
though it  may  be  necessary  to  prove  the  fact;  evidence 
directly  upon  the  point  is  not  necessary,  but  the  fact 
may  be  shown  ^ma  facie  by  presumption  from  other 
facts  and  circumstances,  as  that  the  unmarried  female 
was  at  the  time  residing  with  her  parents  or  guardian 
or  in  some  respectable  household,  or  by  proof  of  other 
like  circumstances  consistent  with  and  the  usual  con- 
comitants of  chaste  female  character.'* 

The  girl  appeared  and  testified  before  the  trial  court, 
which  fully  submitted  the  question  of  her  **  moral  char- 
acter," and  the  jury  found  the  defendant  guilty. 
After  verdict  under  such  a  state  of  facts,  we  hoM  as 
a  matter  of  law,  that  there  was  evidence  from  which 
the  jury  could  find  that  the  girl  was  of  moral  char- 
acter. 

3.  It  is  next  contended  that  it  appears  from  the  evi- 
dence that  the  crime,  if  it  was  committed,  was  rape  and 
not  fornication.    Section  1912,  L.  O.  L.,  provides  that 
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"if  any  person  over  the  age  of  sixteen  years  shall 
carnally  know  any  female  child  under  the  age  of  six- 
teen years,  or  any  person  shall  forcibly  ravish  any 
female,  such  person  shall  be  deemed  guilty  of  rape, 
and  upon  conviction  thereof  shall  be  punished,"  etc. 

The  original  statute  was  enacted  in  1864.  The  age 
of  consent  was  raised  and  the  present  statute  enacted 
in  1895.  It  will  be  observed  that  under  this  statute  the 
age  of  consent  is  sixteen  years  and  that  in  the  instant 
case  the  testimony  is  undisputed  that  the  girl  was 
seventeen  years  old  a^  the  time  of  the  commission  of 
the  crime  charged  in  the  indictment.  The  act  further 
provides  for  the  punishment  of  **any  person'*  who 
*' shall  forcibly  ravish  any  female." 

Under  the  above  instructions  the  jury  was  advised 
that  it  was  one  of  the  essential  elements  of  fornication 
that-- 

*'such  carnal  knowledge  was  not  a  forcible  ravish- 
ing of  the  girl  in  question,  because  that  would  consti- 
tute the  crime  of  rape,  which  is  excluded  by  this  in- 
dictment." 

In  legal  eflfect  the  jury  was  instructed  that  if  the 
acts  of  the  defendant  constituted  rape  he  should  be 
acquitted  of  the  crime  charged.  No  other  instructions 
were  requested  on  this  point,  and  we  must  assume  as  a 
fact  that  the  jury  found  the  acts  of  the  defendant  did 
not  constitute  rape.  There  is  abundant  evidence  to 
support  that  finding. 

4.  Section  1540,  L.  0.  L.,  is  as  follows: 

"A  conviction  cannot  be  had  upon  the  testimony  of 
an  accomplice,  unless  he  be  corroborated  by  such  other 
evidence  as  tends  to  connect  the  defendant  with  the 
commission  of  the  crime,  and  the  corroboration  is  not 
sufficient  if  it  merely  show  the  commission  of  the  crime, 
or  the  circumstances  of  the  commission." 
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It  is  contended  by  the  defendant  that  the  girl  was  an 
accomplice  and  that  there  is  no  corroboration  of  her 
testimony  as  to  the  overt  act.  If  it  is  true  that,  as 
stated  in  the  bill  of  exceptions,  *  *  there  was  no  corro- 
boration of  her  testimony  to  the  effect  that  the  defend- 
ant had  had  snch  intercourse,  * '  no  corroboration  is  re- 
quired by  the  provisions  of  Section  2077,  L.  0-  L. 
under  which  the  defendant  was  indicted. 

We  adopt  the  rule  laid  down  in  1  Blackstone,  86, 
cited  by  counsel,  where  it  is  said : 

'*  There  are  three  points  to  be  considered  in  the  con- 
struction of  all  remedial  statutes ;  the  old  law,  the  tnis- 
chief ,  and  the  remedy ;  that  is,  how  the  common  law 
stqod  at  the  making  of  the  act;  what  ^:he  mischief  was,  • 
for  which  the  common  law  did  not  provide ;  and  what 
remedy  the  parliament  hath  provided  to  cure  this  mis- 
chief. And  it  is  the  business  of  the  judges  so  to  con- 
strue the  act  as  to  suppress  the  mischief  and  advance 
the  remedy/' 

The  original  seduction  and  rape  statutes  were  en- 
acted in  1864  and  the  present  rape  statute,  which  is  an 
amendment  of  the  original  act,  was  passed  in  1895. 
The  fornication  statute  was  enacted  in  1905.  It  is 
very  apparent  that  the  purpose  and  intent  of  the 
amendment  of  the  rape  statute  and  the  enactment  of 
the  fornication  statute  were  to  protect  further  the  pur- 
ity and  chasity  of  innocent  maidens ;  that  the  mischief 
was  the  fact  that  male  persons  over  the  age  of  eighteen 
years  did  have  carnal  knowledge  of  female  persons  of 
previous  chaste  and  moral  character,  over  the  age  of 
sixteen  and  under  the  age  of  eighteen  years,  who  were 
not  their  wives;  and  that  the  remedy  was  to  pro- 
hibit and  make  it  a  crime  for  such  male  persons  to  have 
carnal  knowledge  of  such  female  personSi  and  to  make 
the  punishment  fit  the  crime. 
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Agaiiiy  it  was  not  a  matter  of  choice  with  the  defend- 
ant to  say  for  which  crime  he  should  be  indicted. 
That  was  for  the  grand  jury. 

As  to  acoompliceSy  the  rule  is  thus  laid  down  in  16 
C.  J.  672: 

^  *'A8  a  criminal  intent  is  the  essence  of  all  criminal 
liability,  one  who,  although  he  may  have  been  in  fact 
a  participant  in  the  commission  of  a  crime,  acted  with- 
out any  criminal  intent,  cannot  be  regarded  as  an  ac- 
complice. ' '  V 

The  rule  is  thus  stated  in  1  McClain,  Crim.  Law,  Sec- 
tion 199 : 

**  Where  a  penal  statute  is  intended  for  the  protec- 
tion of  a  particular  class  of  \  persons,  one  of  that  class 
does  not  become  an  accomplice  by  submitting  to  the 
injury." 

The  latter  authority  is  cited  with  approval  by  Judge 
GiLBBBT  of  the  United  States  Circuit  Court  of  Appeals, 
Ninth  Circuit,  in  the  leading  case  of  Diggs  v.  United 
Stales,  220  Fed.  545-553  (136  C.  C.  A.  147).  On  the 
question  of  volition  and  intent  1  B.  C.  L.  168,  says : 

'*In  order  to  constitute  one  an  accomplice,  he  must 
knowingly,  voluntarily  and  with  common  intent  with 
the  principal  offender  unite  in  the  commission  of  the 
crime, ' ' 

In  the  instant  case  the  statute  was  designed  for 
the  further  protection  of  the  chastity  of  female  per- 
sons within  a  specified  age,  and  by  its  very  terms  such 
a  girl  is  exempt  from  and  could  not  be  indicted  for  the 
crime  with  which  the  defendant  is  charged.  In  legal 
effect  this  brings  the  question  within  the  principle  laid 
down  by  this  court  in  the  case  of  State  v.  Busick,  90  Or. 
466  (177  Pac  64).  We  hold  that  the  complaining  wit- 
ness  was  not  an  accomplice  of  the  defendant.  Taking 
her  testimony  as  true,  there  was  an  entire  absence  of 
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criminal  intent  on  the  part  of  the  girl,  and  she  was  not 
conscious  af  the  fact  that  a  crime  was  being  committed. 
She  was  the  betrayed  victim  of  her  trusted  medical  ad- 
viser. 

Speaking  from  the  record,  the  coiiiplaining  witness 
Had  a  goiter  and  menstrual  trouble,  and,  acting  under 
the  advice  of  her  parents,  was  in  search  of  medical 
relief.  At  the  suggestion  of  personal  friends  she  went 
to  the  defendant's  oflSce,  accompanied  by  her  parents, 
t)y  whom  the  defendant  was  employed  and  paid  in  ad- 
vance for  his  professional  services.  On  his  statement 
that  the  girl 's  condition  was  improving,  the  treatments 
were  continued  after  the  original  contract  had  expired. 
As  a  rule,  on  her  visits  to  the  defendant 's  oflSce  the  girl 
was  accompanied  by  her  mother,  but  oA  this  occasion' 
her  mother  went  to  Milwaukie  to  assist  in  Bed  Cross 
work  and  the  girl  went  to  the  office  alone. 

Concerning  her  treatinents  before  that  day,  the  girl 
testified : 

**Q.  During  that  time  did  you  ever  have  any  con- 
versation with  him?  Did  you  talk  with  him  gener- 
ally about  your  condition  and  the  effect  of  these 
treatments  1 

**A.  Every  once  in  a  while  he  would  ask  me  ques- 
tions and  I  thought  it  was  all  right  for  him  to  ask  me 
those  questions  because  he  was  a  doctor,  and  he  used 
to  ask  me  how  I  felt  and  such  things  as  that,  but  I 
never  thought  that  was  out  of  the  ordinary,  but  what 
a  doctor  would  ask. ' ' 

Speaking  of  the  last  visit,  she  testified: 

*'And  the  very  first  thing  he  asked  me  was  *Did  you 
come  alone  t'  And  I  told  him  *Yes,*  and  he  said, 
*  Well,  where  is  your  mother  1 '  I  says,  *  Well,  I  left  her 
out  to  Milwaukie  to  sew  for  the  Red  Cross.  She  went 
to  the  schoolhouse  there  to  sew  for  the  Red  Cross.'  '' 

'^Q.  At  that  time  did  you  think  anything  out  of  the 
wityf 
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'*A,  No.  I  thought  he  was  just  the  same  as  he 
always  was,  and  I  never  thought  anything  about  it.  I 
supposed  he  was  to  be  trusted.'* 

She  testified  that  after  she  had  removed  her  cloth- 
ing and  he  had  locked  the  doors,  during  the  time  he 
was  engaged  in  giving  her  what  is  known  as  a  massage 
treatment : 

**Well,  then  he  says,  *  Would  you  care  if  I  did  some- 
thing for  your  own  good?'  and  he  says,  *It  won't  hurt 
you  much  and  I  will  treat  you  as  if  you  were  my  own 
daughter.'    And  he  says,  *It  is  the  only  way  you  can 

get  well.'  " 

• 

We  are  not  disposed  to  give  further  details.  Ac- 
cepting her  story  as  true,  as  we  must  for  the  purpose 
of  this  opinion,  the  girl  went  into  the  defendant's  office 
pure  and  undefiled  and  came  out  betrayed  by  her 
physidan  under  the  sham  and  false  pretense  that  it 
was  necessary  to  her  physical  recovery  and  that  he 
would  treat  her  as  his  own  daughter. 

Blackstone,  86,  says : 

**It  is  the  business  of  the  judges  so  to  construe 
the  act  as  to  suppress  the  mischief  and  advance  the 
remedy." 

After  a  careful  examination  of  all  of  the  legal  ques- 
tions presented  by  learned  counsel,  we  are  convinced 
that  the  defendant  had  a  fair  trial  and  that  in  the  in- 
terests of  justice  the  judgment  of  the  Circuit  Court 
should  be  affirmed.  Affibmed. 

McBbide,  C.  J.y  and  Bean  and  Bennett^  J  J.,  concur. 

92  Or.— 10 


H6    Multnomah  Co.  v.  Unitbd  States  P.  etc.  Co.     [92  Or. 


Argned  April  9,  rerersed  April  22,  1019. 

MULTNOMAH    COUNTY    v.    UNITED    STATES 
FIDELITY  &  GUARANTY  CO. 

(180  Pac.  104.) 

Highways— IttipKOTMiiait — Contractox*g  Bondr— Oonstnictlon. 

1.  'Where   highway   contractor's  bond   is   executed   under   Section        ^ 
6266,  L.  O.  L.,  as  to  public  contractor's  bond,  the  statute  should  bs 
read  in  and  become  a  part  of  the  bond. 

Courts — ^Bules  of  Decision. — Stars  Decists. 

2.  Where  law  laid  down  by  decision  of  the  Supreme  Court  con- 
struing public  contractor's  bond  executed  under  Section  6266,  L.  O.  L., 
has  been  in  force  and  effect  for  more  than  a  year,  during  which  time 
many  similar  bonds  have  been  written,  the  case  has  become  ttare 
decisis. 

Highways — ^ImproTsmflnt — Oonstmctioii  of  Bond — '^Iiabor.'* 

3.  Highway  contractor's  bond  executed  under  Section  6266,  L.  O.Ij., 
and  conditioned  upon  his  making  prompt  payment  to  all  "persons  sup- 
plying him  *  *  labor  *  *  for  any  prosecution  of  the  work,"  held  to 
include  payment  to  owner  of  horses  for  services  of  horses  in  prose- 
sution  of  the  work;  such  services  constituting  "labor." 

[As   to   who   is  within   the   meaning  of   statutes   relating  to 
laborer,  workman  or  servant,  see  note  to  32  Am.  Bsip.  264.] 

From  Mnltnomali :  Geobos  N.  Davis,  Judge. 

Department  2. 

On  January  27,  1916,  plaintiff  filed  its  complaint 
against  the  defendants  in  the  Circuit  Court  of  Mult- 
nomah County,  and  after  the  necessary  corporate 
allegations  avers  that  about  January  21,1915,  the 
defendant,  Pacific  Bridge  Company,  entered  into  a  writ- 
ten contract  with  the  plaintiff,  Multnomah  County,  for 
the  improvement  of  that  portion  of  the  Columbia  River 
Highway  known  as  Section  D,  in  accord  with  the  plans 
and  specifications  therefor,  in  and  by  which  the  con- 
tractor agreed  '*to  furnish  all  materials,  tools  and 
equipment  and  all  labor  necessary  to  complete  the 
work.*' 
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The  complaint  alleges  that  pursuant  to  said  contract 
"and  in  accordance  with  the  laws  of  the  State  of  Ore- 
gon*' the  defendant  Pacific  Bridge  Company,  as  prin- 
cipaly  and  United  States  Fidelity  &  Guaranty  Com- 
pany, as  surety,  executed  to  Multnomah  County  its 
certain  penal  bond,  conditioned  ^Hhat  Pacific  Bridge 
Company  should  promptly  pay  all  laborers,  mechanics, 
subcontractors  and  materialmen,  and  all  persons  who 
should  supply  such  laborers,  mechanics,  subcon- 
tractors or  materialmen  with  supplies  or  provisions  for 
carrying  on  such  work'*;  that  the  Pacific  Bridge  Com- 
pany "entered  upon  the  work  of  carrying  out  said 
contract  and  making  said  improvement  in  accordance 
therewith' ';  that  it  sublet  a  portion  of  said  work  to 
Thomas  A.  Sweeney  or  contracted  with  him  to  furnish 
teams  and  equipment  to  haul  materials  to  be  used  and 
which  were  used  in  the  work  of  carrying  out  said  con- 
tract ;  and  that  during  the  months  of  August,  Septem- 
ber, October  and  November  of  1915,  R.  J.  O'Neil,  for 
whose  use  and  benefit  this  action  was  brought,  fur- 
nished and  supplied  Sweeney  with  certain  horses,  pur- 
suant to  an  agreement  with  him  that  he  should  keep 
the  horses  "in  a  camp  established  by  him  on  said 
improvement  work,  assume  the  cost  of  feed  and  hire 
drivers  for  the  same,  and  pay  in  addition  to  the  said 
B.  J.  O'Neil  the  reasonable  val^e  of  the  labor  per- 
formed by  said  horses  in  the  work  of  teaming  or 
hauling  said  materiads  for  use  in  said  improvement." 
It  is  further  alleged  that  "the  reasonable  value  of 
the  labor  so  furnished  and  supplied  by  said  R.  J. 
O'Neil  by  said  horses  was  the  sum  of  $315,''  no  part 
of  which  has  been  paid;  that  the  full  amount  thereof 
is  due  and  owing  to  the  said  O'Neil,  and  that  prior 
to  the  commencement  of  the  action  he  made  the 
necessary  proofs  and  furnished  the  required  affidavits 
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which  gave  him  the  right  of  action.    A  copy  of  the 
bcQid  and  a  copy  of  the  contract  between  the  Bridge 
Company  and  Multnomah  County  are  attached  to  the 
complaint  as  exhibits  and  made  a  part  thereof. 
The  defendant  filed  a  demurrer  upon  the  ground: 

^^That  3aid  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  suit  or  action  against  the  de- 
fendants herein  or  either  thereof.*^ 

On  February  21,  1916,  the  trial  court  sustained  the 
demurrer  audi  dismissed  the  action  and  rendered  judg- 
ment against  the  plaintiff  for  costs,  from  which  ruling 
the  plaintiff  appealed,  claiming  that  the  court  erred  in 
sustaining  the  demurrer  to  the  complaint,  and  that  is 
the  only  question  presented  on  the  appeal. 

Bevebsbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  R.  J.  0  'Neil  and  Mr.  W.  B.  Gleason,  with  an  oral 
argument  by  Mr.  O'NeU. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  David  E.  Johnson  Wilson  and  Messrs.  Clark, 
Skulason  &  Clark,  with  an  oral  argument  by  Mr.  Wil- 
son. 

JOHNS,  J. — The  action  is  founded  upon  Section 
6266,  Lord 's  Oregon  Laws,  which  provides  as  follows : 

**  Hereafter  any  person  or  persons,  firm  or  corpora- 
tion, entering  into  a  formal  contract  with  the  State  of 
Oregon,  or  any  municipality,  county,  or  school  dis- 
trict within  said  state,  for  the  construction  of  any 
buildings,  or  the  prosecution  and  completion  of  any 
work,  or  for  repairs  upon  any  building  or  work,  shaft 
be  required  before  commencing  such  work,  to  execute 
the  usual  penal  bond  with  good  and  sufficient  sureties, 
with  the  additional  obligations  that  such  contractor 
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or  contractors  shall  promptly  make  payments  to  all 
persons  supplying  him  or  them  labor  or  materials, 
for  any  prosecution  of  the  work  provided  for  in  such 
contracts*';  eta 

The  statute  was  enacted  in  1903  and  is  entitled : 

''An  act  to  protect  subcontractors,  materialmen  and 
laborers  furnishing  material  for  doing  work  upon 
public  buildings,  structures,  superstructures  or  other 
public  works**:  Laws  1903,  p.  256. 

L  Under  the  rule  of  construction,  this  statute  should 
be  read  into  and  become  a  part  of  the  bond. 

In  the  case  of  Midtnomah  Cownty  v.  United  States 
Fidelity  &  Guaranty  Co.,  87  Or.  198  (170  Pac.  525, 
L.  R-  A.  1918C,  685),  an  actiouxwas  brought  by  the 
county  against  the  defendant,  for  and  on  behalf  of 
L.  H,  McMahan,  against  the  same  defendants  here  for 
the  use  of  a  caterpillar  engine  which  it  is  alleged  that 
McMahan  hired  to  Sweeney  and  for  the  use  of  which  he 
agreed  topay  $10  per  day.  There,  as  here,  a  general 
demurrer  was  filed  to  the  complaint  and  sustained  by 
the  trial  court  upon  the  theory  that  the  use  of  the 
caterpillar  engine  did  not  come  within  the  terms  of  the 
bond.  That  ruling  was  reversed  by  a  decision  of  this 
court,  written  on  January  22,  1918,  by  Mr.  Justice 
Bean. 

2.  The  law  of  that  case  is  vigorously  attacked  by  re- 
spondent, but  it  has  been  in  force  and  effect  for  more 
than  one  year,  and  it  is  a  matter  of  common  knowl- 
edge that  in  the  ordinary  course  of  business  many  such 
bonds  have  been  written  in  that  time  and  the  decision 
must  have  been  known  and  acted  upon  at  the  time  of 
their  execution, ,  and  that  case  should  now  be  stare 
decisis. 

The  purpose  of  the  act  was  to  protect  all  persons 
supplying  * '  labor  or  materials  for  any  prosecution  of 
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the  work  provided  for  in  such  contract*'  and  there  is 
much  stronger  reason  for  holding  that  the  use  of 
horses  corned  within  the  meaning  of  the  word  ** labor*' 
as  used  in  the  act  than  the  rental  of  a  caterpillar 
engine  employed  on  the  work.  A  caterpillar  engine 
is  a  machine ;  a  horse  is  a  domestic  aijiimal  with  some 
degree  of  intelligence. 

The  respondents  have  cited  definitions  from  Words 
&  Phrases  and  the  New  Standard  Dictionary  as  to  the 
meaning  of  the  words  ''labor  and  material'*  and  of 
the  word  ** labor,"  but  Century  Dictionary  defines  the 
word  *' labor"  as  ''work  done  by  a  human  being  or  an 
animal,"  and  Words  &  Phrases,  Volume  5,  page  3951, 
says: 

"Within  the  meaning  of  a  statute  giving  a  lien  to 
'laborers  and  for  persons  furnishing  materials  to  con- 
tractors or  subcontractors'  labor  done  by  a  man's 
team  may  be  fairly  regarded  as  labor  done  by  him,  no 
right  arising  to  anyone  out  of  its  services  except  to 
him,"  citing  Chicago  N.  E.  R.  Co.  v.  Sturgisj  44  Mich. 
538,541  (7  N.W.  213,214). 

The  opinion  in  that  case  says : 

"But  the  labor  done  by  a  man's  team  may  be 
fairly  regarded  as  labor  done  by  him  within  the 
meaning  of  this  statute." 

The  same  authority  also  cites  the  case  of  Hogan  v. 
Gushing,  49  Wis.  169  (5  N.  W.  490,  491),  in  which  the 
syllabus  says: 

"The  'labor  and  services'  for  which  Chapter  95  of 
1877  gives  a  lien  upon  logs,  are  not  merely  the  per- 
sonal manual  labor  and  services  of  the  claimant,  but 
include  those  performed  by  his  teams  and  servants." 

3.  If  O'NeU  in  person  or  through  his  own  employees 
had  used  his  horses  in  the  "prosecution  of  the  work" 
there  would  be  no  question  about  his  right  to  recover 
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for  the  joint  services  of  both  horses  and  men.  On 
legal  principle,  the  same  rule  should  apply  where  he 
hired  out  his  horses  to  another  to  be  used  and  they 
were  so  used  We  hold  that  the  word  ''labor"  within 
the  meaning  of  the  act  should  be  construed  to  include 
the  services  which  the  horses  performed  in  the  ''prose- 
cution  of  the  work.  * ' 
Judgment  is  reversed.  Bevebsed. 

McBbids,  C.  J^  and  Bban  and  BskkbtTi  J  J.,  concur. 


tfotioii  to  dismlBS  siibmitted  April  18,  appeal  dismissed  April  22,  1919. 

CTJBBIN  V.  CBOWN-WILLAMETTE  PAPER  CO. 

(180  Pae.  106.) 

Appeal  and  Enor — Failure  to  File  Brief  WltUxi  Time— Dismissal  of 
AppeaL 

1.  Where  no  brief  was  filed  by  appellant  within  twenty  days  after 
service  of  copy  of  abstract,  as  required  by  Bule  8  (173  Pac.  viii), 
and  no  reason  is  adTaneed  for  the  delay,  appeal  will  be  dismissed  on 
motion  of  respondent. 

On    motion    of    respondent    to    dismiss    appeal. 

Appeal.  Dismissed. 

Mr.  George  C.  Brotundl  and  Mr.  Joseph  E.  Hedges, 
for  the  motion. 

Messrs,  Griflith,  Letter  <&  Allen,  Mr,  Frank  J,  Loner^ 
gem  and  Mr.  Chester  Sheppard,  contra. 

PER  CURIAM.— This  is  a  motion  to  dismiss  the 
appeal.  Defendant  gave  notice  of  its  appeal  and  filed 
its  transcript  here  on  March  7,  1918,  and  filed  its  ab- 
stract April  8, 1918.  No  brief  having  been  filed  plain- 
tiff, on  November  20, 1918|  served  and  filed  this  motion 
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to  dismiss  the  appeal,  for  failure  on  the  part  of  the 
defendant  to  comply  with  Rule  8  of  this  court  89  Or. 
713  (173  Pac.  viii),  which  requires  the  appellant  to  file 
a  brief  within  twenty  days  after  service  of  a  copy  of 
the  abstract.  No  brief  was  filed  by  appellant  until 
February  12,  1919,  and  no  reason  is  advanced  for  the 
delay. 
The  appeal  is  dismissed  (Appsal  Dismisssd. 


Argued  April  10,  reTersed  April  29,  1919. 

BUBCH  V.  CITY  OF  AMITY. 

(180  Pae.  312.) 

ICnxilclpal  Oorporatidhs—Streets— Suit  bj  Propertj  Owner— Bmdaii 
of  Proof. 

1.  Defendant  eity  having  denied  plaintifTs  allegations,  held,  that 
the  burden  of  proof  was  on  plaintiff  property  owner  to  establish  that 
there  was  a  public  road  or  highway  running  through  defendant  city 
between  certain  blocks  as  shown  on  the  recorded  plat  of  the  city, 
that  the  portion  of  the  road  within  the  city  limits  was  known  as 
Nursery  Street,  that  plaintiff's  property  formed  the  north  line  of  such 
road,  and  that  what  was  within  the  eity  known  aa  Nursery  Street 
was  in  fact  a  county  road. 

Evidence— Judicial  Notice — ^Location  of  Bnlldingi. 

2.  The  Supreme  Couft  cannot  take  judicial  notice  of  the  former 
existence  or  respective  locations  of  a  certain  sehoolhouse  and  church 
or  old  meeting-housOi  or  of  a  certain  tavern. 

[As  to  judicial  notice — BoundarieSi  see  note  in  82  Abl  81.  Bep. 
445.] 

Mnnldpal  Corporationa — Streets— Identity  WlUi  County  Boad— Snffl- 
dency  of  Svldence. 

8.  In  suit  by  a  property  owner  against  the  city  to  prevent  enforce- 
ment against  the  property  of  a  lien  for  straightening  the  line  of  the 
street  on  which  it  abutted,  evidence  held  insufficient  to  show  the 
location  of  the  old  county  road  which  plaintiff  alleged  was  eoter- 
minous  with  the  street  in  the  city. 

From  Yamhill:    Harby  H.  Belt,  Judge. 
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Department  2. 

The  defendant  is  a  municipal  corporation.  It  is  al- 
leged in  paragraph  2  of  the  complaint  and  admitted 
that  the  plaintiff  is  the  owner  of  **the  west  half  of  the 
east  half  of  Block  11  in  Amity,  according  to  the  plat 
thereof  on  file  in  the  county  clerk's  oflSce  in  Yamhill 
County/'  In  clause  3  it  is  alleged  in  substance  and 
denied  that  for  more  than  fifty  years  a  public  road  has 
existed  through  the  City  of  Amity,  passing  between 
Blocks  4  and  11  of  the  original  town  of  Amity,  as 
shown  upon  the  recorded  map  thereof,  and  that  this 
portion  of  the  county  road  within  the  city  limits  **is 
sometimes,  for  convenience,  termed  Nursery  Street." 
The  county  road  running  north  and  south  through 
Amity  is  sometimes  known  as  Trade  Street,  **but 
running  east  from  Trade  Street  is  commonly  known  as 
Nursery  Street  within  the  limits  of  said  corporation ; 
that  the  property  of  this  plaintiff  forms  the  noYth 
line  of  said  county  road  known  within  the  limits  of 
said  municipality  as  Nursery  Street,  and  that  which  is 
thus  known  as  Nursery  Street  is  in  fact  the  county 
road,  which  is  now  and  has  been  for  more  than  fifty 
years  used  as  a  sole  communication  between  points  in 
and  about  Amity,"  etc.  As  to  paragraph  four  of  the 
complaint,  the  defendant  *' admits  that  the  property 
of  the  plaintiff  forms  the  north  line  and  abuts  upon 
Nursery  Street  in  the  City  of  Amity,  Yamhill  County, 
Oregon,"  but  denies  each  and  every  other  allegation. 
In  paragraph  six  it  is  alleged : 

**^hat  said  county  road  within  said  true  city  limits 
known  as  Nursery  Street  is  subject  to  the  control  of 
the  State  of  Oregon  and  under  the  jurisdiction  of  the 
County  Court  of  the  State  of  Oregon  in  and  for  Yam- 
hill County;  that  said  defendant  has  attempted  to 
exercise  jurisdiction  over  said  road  known  as  Nursery 
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Street  and  particularly  that  portion  thereof  fronting 
along  the  property  of  this  plaintiff.*' 

The  defendant  admits  that  it  **has  exercised  juris- 
diction over  said  Nursery  Street*'  and  specifically 
denies  all  other  allegations  of  paragraph  5.  Para- 
graphs 7,  8,  9,  10  and  11  set  out  the  alleged  proceed- 
ings of  the  City  of  Amity  by  which  it  undertook  to 
straighten  the  boundary  line  of  Nursery  Street  and 
create  a  lien  upon  plaintiff's  property  for  her  pro  rata 
share  of  the  expense^  all  of  which  is  substanially  ad- 
mitted by  the  defendant.  In  paragraph  12  it  is 
alleged : 

**That  neither  the  State  of  Oregon  nor  the  county  of 
Yamhill  by  legal  or  other  means  has  turned  the  control 
or  ceded  the  control  or  jurisdiction  of  said  county 
road,  or  any  portion  thereof,  ^  to  the  said  City  of 
Amity,  and  that  said  municipality  had  no  right  to  im- 
prove the  same  (being  said  portion  known  also  as 
Nursery  Street)  or  change  or  assess  any  costs  against 
the  adjacent  property  or  otherwise,"  etc.,  and  that 
''said  municipality  had  no  jurisdiction  or  control 
thereof. ' ' 

The  defendant  specifically  denies  the  allegations  of 
paragraph  12. 

As  a  further  and  separate  answer  the  defendant 
city  alleges  its  incorporation  and  says  that  the  plain- 
tiff ' '  ought  not  to  be  admitted  to  plead  her  said  com- 
plaint or  allege  or  say  that  the  said  Nursery  Street  de- 
scribed in  her  complaint  is  not  a  street  of  the  City  of 
Amity"  by  reason  of  the  fact  that  on  the  seventh  day 
of  February,  1859,  J.  B.  Walling  et  ux.,  through  whom 
plaintiff  deraigns  title,  filed  and  recorded  a  plat  of  the 
City  of  Amity  and  designated  one  of  the  streets 
thereon  as  Nursery  Street,  and  that  plaintiff,  with 
others,  acquired  her  title  with  reference  to  said  plat, 
and  in  December,  1897|  joined  in  the  execution  of  a 
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deed  to  Lot  4  in  Block  4  as  the  same  appears  upon 
said  plat,  and  as  a  further  and  separate  answer  pleads 
the  proceedings  of  the  city  council  authorizing  such 
improvements  and  the  creation  of  such  alleged  lien. 

To  the  further  and  separate  answers  of  the  defend- 
ant, plaintiff  filed  a  reply  in  which  she  made  specific 
denial  of  the  matters  therein  alleged. 

After  the  testimony  was  taken  the  trial  court  made 
findings  .of  fact  and  conclusions  of  law  and  rendered  a 
decree  in  favor  of  the  plaintiff  to  the  effect  that  the 
proceedings  of  the  city  were  null  and  void  and  that 
its  officers  and  agents  should  be  enjoined  from  enter- 
ing or  enforcing  any  lien  for  the  improvements  and  that 
such  alleged  lien  was  null  and  void,  and  for  the  costs 
of  the  suit;  from  which  decree  the  defendant  appeals, 
assigning  numerous  erroYs,  among  which  it  is  claimed 
that  *'the  court  erred  in  finding  that  Nursery  Street 
in  jhe  City  of  Amity,  was  a  county  road  running 
through  the  City  of  Amity *^;  that  **said  court  erred  in 
finding  that  the  said  Nursery  Street  was  subject  to 
the  control  of  the  State  of  Oregon  and  under  the  juris- 
diction of  the  County  Court  of  the  State  of  Oregon  in 
Yamhill  County'^;  that  *'said  court  erred  in  finding 
that  the  City  of  Amity  had  no  jurisdiction  over 
Nursery  Street";  that  *'said  court  erred  in  finding 
that  no  legal  dedication  was  ever  made  of  said  Nursery 
Street";  and  that  in  general  the  court  erred  in  decid- 
ing that  the  city  did  not  have  jurisdiction  of  the  sub- 
ject matter,  that  the  proceedings  were  void  and  that 
the  plaintiff  was  entitled  to  any  relief.       Eeveksed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  McCain,  <&  Vinton  and  Mr.  Virgil  H.  Massey, 
with  an  oral  argument  by  Mr.  Vinton, 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  S.  Grant. 

JOHNS,  J. — ^1.  The  defendant  having  denied  such 
allegations,  the  burden  of  proof  is  upon  the  plaintiff 
to  establish  by  the  evidence  that  there  was  a  public 
road  or  highway  running  through  the  defendant  city 
between  Blocks  4  and  11  on  the  north  and  Blocks  5  and 
10  on  the  south,  as  shown  upon  the  recorded  map  or 
plat  of  the  town ;  that 

* '  that  portion  thereof  which  is  within  the  city  limits  is 
known  or  termed  as  Nursery  Street ;  that  the  property 
of  plaintiff  forms  the  north  line  of  said  county  road 
known  within  the  limits  of  such  municipality  as 
Nursery  Street;  and  that  which  is  there  known  as 
Nursery  Street  is  in  fact  the  county  road,  which  is 
now  and  has  been  for  more  than  fifty  years  used  as  a 
county  road.'' 

Thomas  B.  Jackson,  a  witness  for  the  plaintiff,  testi- 
fied that  he  had  lived  in  Amity  from  1851  to  1870  and 
that  he  was  familiar  with  the  county  roads  in  and 
around  Amity. 

*'Q.  Now,  Mr.  Jackson,  you  know  where  the  public 
square  is  in  Amity  T 

**A.  Well,  I  can't  say  that  I  do.  We  didn't  recog- 
nize any  public  square  there  when  I  lived  there. 

'*Q.  Do  you  know  where  the  Walling  Tavern  used 
to  bet 

''A.I  do,  yes. 

'*Q.  Now,  the  thoroughfare  running  between  where 
the  schoolhouse  and  the  old  meeting-house  used  to  be 
and  the  Walling  Tavern,  what  was  thatt 

**A.  That  was  the  road  from  Amity  to  Mathen^'s 
Ferry,  that  is  the  one  running  east  and  west,  running 
between  the  schoolhouse  and  the  Walling  Tavern ;  the 
Walling  Tavern  property  was  on  the  north  side  of  the 
road  and  the  church  and  schoolhouse  were  on  the  south 
side  of  the  road. 
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*'Q.  Is  the  road  that  you  were  over  this  morning 
identical  or  similar  to  the  road  you  traveled  in  1851 
to  1859 T 

"A.  I  regard  it  as  identically  the  same  road.'' 

Phoebe  Burch  testified  for  the  plaintiff  that  she 
lives  in  Amity  and  is  eighty-two  years  old. 

"Q.  Do  you  know-Hcan  you  say  whether  or  not  the 
road  or  passageway  running  between  the  schoolhouse 
and  where  the  old  tavern  used  to  be — you  know  that 
road  leading  to  Matheny's  Ferry  f 

*'A.  Yes. 

*'Q.  How  long  has  that  been  traveled,  to  your 
recollection  T 

**  A.  It  has  been  traveled  all  my  life  you  might  say, 
ever  since  I  have  been  there. 

**Q.  Was  it  known  as  the  county  roadf 

"A.  Yes,  sir. 

"Q.  Now,  did  this  road  go  through  what  he  laid  out 
as  the  town  of  Amity?  Did  the  road  run  though  it? 
Was  the  land  he  platted  on  both  sides  of  this  road  or 
was  itt 

'*A.  Yes.'' 

Three  different  plats  were  introduced  in  evidence, 
the  first  of  which  purports  to  be  **a  plat  of  the  Town 
of  Amity  in  Yamhill  County,  Oregon  Territory,  filed 
of  recprd  February  7,  1859,"  consisting  of  fourteen 
blocks,  of  four  lots  each,  without  the  names  or  width 
of  any  streets  or  any  information  as  to  where  the 
ground  is  located.  The  second  was  filed  for  record 
September  1, 1890,  and  apparently  embraces  the  same 
and  adjoining  lands,  designates  the  streets  thereon, 
and  locates  Nursery  Street  as  running  east  and  west 
and  lying  between  Blocks  4  and  11  on  the  north  and 
Blocks  5  and  10  on  the  south  of  the  original  plat,  but 
it  does  not  appear  from  the  map  that  any  of  said  lands 
are  tied  to  a  government  comer  or  that  their  exact 
location  is  described  by  any  specific  survey.    The  third 
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1 

was  filed  May  11,  1899,  and  for  the  first  time  the  lots 
and  blocks  are  tied  to  a  government  comer  and  defined 
by  an  actual  survey,  but  there  is  nothing  on  either  of 
said  plats  which  shows  or  would  tend  to  show  where 
the  schoolhouse,  the  church  or  old  meeting-house,  or 
the  Walling  Tavern  were  ever  locate,d.  No  reference 
is  made  to  any  one  of  them  on  either  of  the  plats  and 
there  is  no  testimony  in  the  record  as  to  where  either 
of  them  was  located. 

2.  This  court  cannot  go  outside  of  the  record,  and 
while  the  witnesses  and  the  litigants  may  know  where 
the  schoolhouse,  the  church  or  old  meeting-house,  or 
the  Walling  Tavern  were  situated  in  the  town  of  Amity 
fifty  years  ago,  the  court  cannot  take  judicial  knowl- 
edge of  their  former  existence  or  respective  locations, 
and,  in  the  absence  of  testimony,  would  not  have  any 
judicial  knowledge  of  where  either  of  them  was  ever 
located. 

^  3:  Assuming,  without  deciding,  that  there  was  an  old 
county  road  somewhere  within  the  corporate  limits  of 
the  defendant  city,  without  proof  of  such  landmarks 
there  is  no  evidence  on  the  part  of  the  plaintiff  as  to 
wherq  the  road  was  actually  located  or  as  to  whether 
it  would  cover  or  include  the  same  or  any  portion  of 
the  land  known  and  described  as  Nursery  Street. 

While  it  is  true  there  is  some  testimony  on  the  part 
of  the  defendant  tending  to  show  the  existence  of  an 
old  county  road  somewhere  within  the  corporate  limits 
of  the  town,  yet  its  exact  location  is  a  matter  of  con- 
jecture and  speculation,  upon  which  a  court  could  not 
render  a  decree. 

The  decree  is  reversed,  neither  party  to  recover 
costs  in  either  court.  Bevebsbd. 

McBbidb,  C.  J.f  and  Beak  and  Bennett,  JJ.,  concur. 
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ICotion  to  ditmlM  appeal  denied  September  25,  1917,  ar^nied  on  tlie 
merits  March  21,  affirmed  April  29,  1919. 

TOKAY  HEIGHTS  DEVELOPMENT  CO.  v.  HULL. 

(167  Fae.  577;  180  Pae.  814.) 

Appeal  and  Eiror— UndertaUng — Bervl'ca— Bvidanee. 

1.  Notiee  of  appeal  wai  served  and  filed  in  the  Circuit  Gonrt  on 
July  28th.  On  August  1st  an  undertaking  *wa8  filed,  with  the  certifi- 
este  of  the  return  of  the  sheriif  indorsed  thereon,  to  the  effect  that 
it  was  received  on  Jnlv  Slst,  and  served  on  respondent  August  lat, 
together  with  a  eopj  of  the  notiee  of  appeal.  The  sheriff  while  mak- 
ing an  affidavit  that  he  served  no  papers  pertaining  to  the  appeal, 
after  service  of  notiee  of  appeal  on  July  28th,  deposed  that  on  July 
28th  appellants'  attorney  placed  in  his  hands  acme  papers  relating 
to  the  appeal  for  service,  and  that  he  immediately  served  the  same, 
snd  that,  if  an  undertaking  was  delivered  to  him,  he  served  it.  Affi- 
davits of  the  agent  of  the  surety  on  the  undertaking  and  witnesses 
showed  that  it  was  signed  July  28th,  although  it  erroneously  bore  the 
date  July  30th,  and  that  it  was  delivered  to  the  sheriff  for  service 
on  July  28th.  Held,  that  the  return  of  service  of  the  undertaking, 
being  of  reeord|  waa  suffleienti  as  it  was  not  overcome  by  the 
liBdavits. 

Appeal  and  Enor— Bevlew— Morlta. 

2.  On  a  motion  to  dismiss  defendants'  appeal,  a  question  as  to 
their  dealing  with  the  property  in  suit  involves  the  merits,  and  can- 
not be  eonsidered. 

ON  THif  METRITa 

MortgagoB    Bale  of  Land— Sepreoentationa— Meana  of  Knowledge. 

3.  Where  defendants,  before  making  a  contract  for  land,  had  re- 
ceived and  relied  upon  favorable  statements  of  their  friend,  this 
amounted  to  making  an  independent  investigation,  and  where  the 
means  of  knowledge  were  at  hand  for  defendants'  inspection  during 
a  period  of  three  years  between  the  original  contract  and  the  new 
contract  embodying  the  note  and  mortgage  sought  to  be  foreclosed, 
defendants  are  not  entitled  to  relief  on  the  ground  of  fraudulent 
representations. 

Appeal  and  Enar— AeTiew—- Flndix^  of  Trial  Goiirt-~OonclnfliTenee8. 

4.  Findings  of  the  trial  judge  upon  the  defense  of  fraudulent  mis- 
representations of  the  quality  and  character  of  lands  sold,  based  on 
evidence  of  witnesses  who  testified  before  the  judge,  resulting  in  a 
substantial  conflict  with  respect  to  material  issues,  must  be  ^ven 
great  weight,  particularly  where  the  judge  visited  and  inspected  the 
premises. 

From  Josephine ;  Fbank  M.  Calkins^  Judge. 
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On  respondent's  motion  to  cfismiss  appeaL  Motioh 
Denied. 

Mr.  0.  8.  Blanchard,  for  the  motion* 

Messrs.  Blanchard  &  Blanchard  and  Mr.  Alfred  E. 
Reames,  contra. 

In  Bano. 

BEAN,  J. — The  plaintiff  moves  to  dismiss  this  ap- 
peal for  failure  to  serve  an  undertaking.  The  defend- 
ant moves  to  correct  the  return  of  the  sheriff  to  show 
the  true  date  of  the  service  of  a  copy  of  the  undertak- 
ing on  appeal.  A  decree  was  rendered  on  June  2, 1917. 
On  July  28th,  notice  of  appeal  was  served  and  filed  in 
the  Circuit  Court.  On  August  1st,  an  undertaking  on 
appeal  was  filed  with  the  certificate  of  the  return  of 
the  sheriff  indorsed  thereon  to  the  eff6ct  that  the  same 
was  received  by  him  on  July  31,  1917,  and  served 
upon  the  respondent  company  on  August  1^  1917,  to- 
gether with  a  copy  of  the  notice  of  appeal.  The 
transcript  was  filed  in  this  court  on  August  30,  1917, 
containing  a  copy  of  the  decree  appealed  from,  the 
notice  of  appeal  with  return  of  service  thereof,  and  a 
copy  of  the  undertaking  with  no  proof  of  its  service. 
On  August  31st,  and  within  the  time  allowed  for  filing 
the  transcript  herein,  a  copy  of  the  undertaking  on 
appeal  with  the  return  of  service  by  the  sheriff  in- 
dorsed thereon  was  filed  in  this  court. 

1.  It  is  the  contention  of  the  respondent  that  the 
undertaking  on  appeal  was  never  served  and  that  the 
transcript  was  prematurely  filed  before  any  such  ser- 
vice. The  sheriff  makes  aflSdavit  on  behalf  of  th^ 
plaintiff  that  he  served  no  papers  in  the  case  pertain- 
ing to  the  appeal  after  the  service  of  the  notice  of 
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appeal  on  July  28,  1917,  and  that  no  undertaking  on 
appeal  was  served  by  his  oflSce  on  August  1,  1917,  or 
at  any  time.  For  the  defendants  the  sheriff  makes  a 
further  aflSdavit  in  explanation  and  to  the  effect  that 
on  July  28,  1917,  Paul  E.  Blanchard,  attorney  for  de- 
fendants, placed  in  his  hands  some  papers  relating 
to  this  appeal  for  service  upon  the  plaintiff;  that  he 
does  not  remember  what  they  were,  and  that  he  im- 
mediately served  the  same ;  that  if  an  undertaking  on 
appeal  was  given  him  he  served  it.  It  is  shown  by  the 
affidavits  of  Paul  E,  Blanchard,  of  the  agent  of  the 
surety  company  who  signed  the  bond,  and  of  two  wit- 
nesses thereto,  that  the  undertaking  on  appeal  was 
signed  on  July  28,  1917,  although  it  bears  the  errone- 
ous date  of  July  30th,  which  was  the  cause  of  an  error 
as  to  date  in  the  return  of  service  of  the  same.  Mr. 
Blanchard  further  deposes  that  he  placed  copies  of 
the  notice  of  appear  and  undertaking  in  the  hands 
of  the  sheriff  on  July  28,  1917,  for  service  upon  the 
plaintiff.  The  return  of  the  sheriff  of  the  service 
of  the  undertaking  on  appeal  is  not  overcome  or  re- 
futed. The  proof  of  service  is  of  record  and  is  suffi- 
cient. 

2.  The  motion  also  relates  to  the  dealing  of  the  de- 
fendants with  the  property  involved.  This  matter 
pertains  or  is  closely  related  to  the  merits  of  the  case 
and  should  not  now  be  considered.  The  motion  to 
dismiss  is  denied  and  the  defendants  allowed  to  cor- 
rect the  return  of  the  sheriff  as  to  the  date  of  service  of 
the  undertaking  on  appeal.  Motion  Denied. 

•2  Or.—ll 
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Affirmed  April  29,  1919. 

On  the  MEiaTs. 

(180  Pac.  314.) 

Department  1. 

The  plaintiff  instituted  this  suit  to  foreclose  a  mort- 
gage given  to  it  by  the  defendants  upon  certain  sub- 
divisions of  a  property  laid  out  by  the  plaintiff  adjoin- 
ing Grants  Pass  in  Josephine  County.  The  giving 
of  the  note  and  mortgage  in  question  is  practically  ad- 
mitted but  the  defendants  contend  in  substance  that  on 
account  of  certain  fraudulent  representations  they 
allege  were  made  by  the  plaintiff,  which  are  more 
fully  hereinafter  set  forth,  those  instruments  are  void 
and  nothing  is  due  upon  them.  The  essence  of  the  de- 
fense is  that  the  defendants  were  residing  in  Kansas 
City,  Missouri,  in  October,  1911,  and  contracted  with 
the  plaintiff,  which  had  a  local  office  there,  to  buy  cer- 
tain lots  in  the  tract  mentioned,  now  subject  to  the 
mortgage  in  question ;  that  afterwards  they  agreed  to 
buy  other  lots  and  still  later  took  deeds  for  the  prop- 
erty and  gave  to  the  plaintiff  two  notes  and  mortgages, 
one  set  of  them  being  that  in  suit.  They  charge  that 
the  only  object  they  had  in  acquiring  any  of  the 
premises  was  to  use  them  for  the  purpose  of  growing 
commercially  certain  varieties  of  pears,  which  were 
then  planted  on  the  land,  and  about  an  acre  of  grapes, 
then  also  planted.  It  is  admitted  by  the  defendant 
Hull  in  his  testimony  that  the  lots  he  contracted  for 
in  October,  1911,  were  not  set  to  trees  at  that  time  but 
were  afterwards  planted  to  different  varieties  of  his 
own  choosing.     They  say: 

**That  in  order  to  successfully  grow  said  varieties 
of  fruit  it  was  necessary,  and  the  defendants  believed 
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it  to  be  necessary,  that  the  soil  upon  which  said  fruit 
was  to  be  grown  should  be  exceedingly  fertile  and  rich 
and  of  great  depth,  and  suitable  for  the  growing  of  the 
fruits  of  the  varieties  named,  all  of  which  facts  were 
at  all  the  times  herein  mentioned  well  known  to  the 
plaintiff. '  * 

Further  averments  of  fraud  appearing  in  the  answer 
are  here  set  down: 

**That  in  order  to  induce  the  defendants  to  purchase 
said  premises  the  plaintiff  then  and  there  on  and  prior 
to  October  31,  1911,  falsely  and  fraudulently  repre- 
sented to  the  defendants  that  all  of  said  premises  were 
of  the  character  of  land  above  described,  and  had  beeUj 
under  the  advice  of  those  possessing  scientific  knowl- 
edge upon  said  subject,  planted  to  said  varieties  of 
fruit.  And  as  a  part  of  said  transaction  and  with  said 
fraudulent  intent  and  purpose  the  plaintiff  falsely 
represented  to  the  defendants  that  that  portion  of 
said  premises  known  as  valley  lands,  was  a  black  loam, 
and  that  portion  of  said  lands  which  was  sloping  was 
a  red  shot  soil,  and  that  all  of  said  lands  were  of  great 
depth  and  inexhaustible  fertility  and  were  especially 
adapted  to  the  growing  of  said  fruits.  That  each  and 
all  of  said  representations  so  made  for  said  purpose 
were  false,  fraudulent  and  untrue,  in  this:  that  not 
more  than  four  aci'es  of  said  lands  known  as  valley 
lands,  out  of  20  acres  thereof,  were  black  loam  and 
none  of  the  said  sloping  lands  were  what  is  known  as 
red  shot  soil;  nor  were  any  of- said  lands  of  great 
depth  or  great  fertility;  nor  were  any  of  the  same  of 
sufficient  depth  or  fertility  for  the  proper  groT^ng  of 
said  varieties  of  fryit;  all  of  which  facts  were  at  all 
the  times  herein  'mentioned,  well  known  to  the  plain- 
tiff. 

"That  at  said  time  and  as  a  part  of  said  transaction 
and  for  the  purpose  of  inducing  the  said  defendants 
to  purchase  said  premises,  the  plaintiff  falsely  and 
fraudulently  represented  to  the  defendants  that  the 
said  purchase  price  of  said  premises,  respectively,  was 
much  lower  than  the  real  value  of  said  premises  and 
that  if  the  defendants  purchased  the  same,  they  would 
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within  three  years  after  such  purchase  make  a  profit 
upon  said  transaction  of  300  per  cent,  all  of  which 
representations  were  not  only  false  and  untrue,  but 
were  known  to  the  plaintiff  at  the  time  they  were  made 
to  be  false,  fraudulent  and  untrue,  in  this:  that  the 
purchase  price  of  said  premises,  respectively,  was 
greatly  in  excess  of  the  true  value  thereof ;  that  said 
premises  were  not  adapted  to  the  growing  of  the 
varieties  of  fruits  to  which  the  same  were  planted,  and 
for  which  they  were  purchased,  and  said  premises 
could  not  be  operated  at  any  profit,  or  other  than  at  a 
loss,  all  of  which  facts  were,  at  all  the  times  herein 
mentioned,  known  to  the  plaintiff.  That  as  a  part  of 
said  transaction  and  in  order  to  induce  said  defendants 
to  purchase  said  premises  the  plaintiff  falsely  and 
fraudulently  represented  to  the  defendants  that  if  they 
would  purchase  said  premises  at  said  prices  said  in- 
vestment would  increase  in  value  within  three  years 
to  the  amount  of  300  per  cent  without  the  expenditure 
of  any  additional  money  or  the  making  of  any  addi- 
tional improvements  thereon,  which  statement  was 
false,  fraudulent  and  untrue  and  was  known  by  the 
plaintiff  at  the  time  the  same  was  made  to  be  false, 
fraudulent  and  untrue.  * ' 

As  their  principal  grievance  ihey  charge  in  sub- 
stance that  the  soil  on  all  the  premises  is  shallow,  that 
a  considerable  portion  of  it  is  underlaid  with  solid 
bedrock  covered  with  a  soil  ranging  in  depth  from  two 
to  ten  inches  while  other  portions  are  said  to  be  com- 
posed %of  hard-pan  impervious  to  water  and  covered 
with  a  soil  ranging  from  twelve  to  eighteen  inches  in 
depth.  They  say  that  in  order  to  plant  the  premises 
to  orchard  the  plaintiff  found  it  necessary  to  use 
powder  for  the  purpose  of  blasting  holes  in  which  to 
plant  the  trees,  which  facts  were  not  known  to  the  de- 
fendants until  the  summer  of  1916.  They  claim  not 
to  have  discovered  the  falsity  of  the  alleged  repre- 
sentations until  the  smnmer  of  1916,  when  they  ten- 
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dered  a  deed  reconveying  the  property  to  the  plain- 
tiff and  demanded  the  return  of  the  money  they  had 
paid  and  the  value  of  certain  lands  in  Kansas  City 
which  they  had  conveyed  in  part  payment  of  the  pur- 
chase price  of  the  lands  in  controversy. 

The  charges  of  fraudulent  representation  are  denied 
by  the  reply.  That  pleading  admits  the  use  of  the 
powder  for  the  purpose  of  blasting  holes  in  part  of 
the  land  but  says  that  fact  was  known  to  the  defend- 
ants in  the  fall  of  1911.  This  knowledge  is  established 
by  unchallenged  written  testimony. 

The  Circuit  Court  heard  the  case;  the  trial  judge 
made  two  personal  examinations  of  the  premises ;  and 
after  full  hearing  made  a  decree  denying  relief  to 
the  defendants  and  foreclosing  the  mortgage  sub- 
stantially as  prayed  for  in  the  complaint.  The  de- 
fendants appealed.  As  the  defendant,  Daniel  Hull, 
appears  to  be  the  sole  actor  on  behalf  of  himself  and 
wife  the  opinion,  for  convenience  of  designation,  will 
be  written  as  if  he  were  the  only  defendant. 

Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Alfred  E.  Reames  and  Messrs.  Blanchard  & 
Blanchard,  with  an  oral  argument  by  Mr.  Reames. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  H.  D.  Norton  and  Mr.  0.  8.  Blanchard,  with  an 
oral  argument  by  Mr.  Norton. 

BUENETT,  J.— We  note  at  the  outset  that  the  first 
contract  for  the  purchase  of  the  property  was  made 
October  31,  1911.  The  mortgage  which  the  plaintiff 
would  foreclose  in  this  suit  was  dated  April  1,  3915. 
The  testimony  shows  that  the  defendant  was  engaged 
in  teaching  in  Kansas  City  and  owned  and   resided 
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upon  a  five-acre  tract  there,  which  was  mainly  cov- 
ered with  orchard  which  he  personally  superintended. 
He  had  read  considerably  on  the  subject  of  soils  and 
orchards,  all  of  which  left  him  no  tyro  as  a  horti- 
culturist. He  had  a  friend  named  Hart  who  traveled 
extensively  in  the  northwest  looking  for  orchard 
lands  and  examined  various  parcels  of  realty  supposed 
to  be  adapted  for  horticulture  and  personally  in- 
spected the  property  of  the  plaintiff  which  it  had  laid 
out  to  sell  for  orchard  tracts.  He  gave  it  thorough, 
independent  investigation,  and,  rettirning  to  Kansas 
City,  informed  Hull  that  it  was  the  best  proposition  he 
had  seen  in  all  his  journey.  The  plaintiff  had  a 
branch  office  in  that  city  so  Hull  secured  from  it  a 
printed  circular  describing  the  whole  property  of  the 
plaintiff.  The  statements  in  that  document  covfer 
everything  which  the  defendants  rely  upon  as  fraudu- 
lent. After  a  glowing  description  of  the  Rogue  River 
Valley  and  the  statement  that  '* Tokay  Heights,"  com- 
prising 160  acres,  adjoins  the  city  limits  of  Grants  Pass 
and  lies  on  a  gradual  southwesterly  slope,  it  makes  the 
following  statement : 

^ '  Our  valley  land  is  a  black  loam  of  great  depth  and 
inexhaustible  fertility.  The^  sloping  ground  is  of  the 
rich,  red  shot  variety  so  desirable  for  certain  fruits 
such  as  Bartlett  and  D'Anjou  pears,  Tokay  grapes, 
peaches,  cherries,  English  walnuts,  etc.,  but  while  the 
different  soils  are  each  particularly  adapted  to  certain 
cultures  any  acre  on  our  tract  will  produce  almost  any 
variety  of  fruit  or  vegetable.  On  the  advice  of  several 
expert  horticulturists  we  have  decided  that  for  com- 
mercial purposes  we  shall  plant  Bartlett  and  D'Anjou 
pears  and  Tokay  grapes  and  around  each  building  site, 
for  family  use,  an  assorted  variety  of  cherries, 
peaches,  apples,  etc.  However,  we  shall  be  pleased  to 
plant  whatever  varieties  of  trees  the  individual  cus- 
tomer may  select  on  tracts  not  already  set  out  at  time 
of  purchase.'^ 


\ 
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Other  statements  here  follow: 

**We  offer  you  acres  adjoining  the  city  limits  for 
less  than  you  can  buy  other  acres  several  miles  from 
town.  You  have  two  sure  sources  for  enormous  profit ; 
as  your  orchard  grows  it  becomes  valuable;  as  the 
city  grows  Tokay  Heights  will  become  the  choicest 
residence  district.  If  you  buy  a  tract  and  forget  you 
have  it,  it  should  make  you  300  per  cent  in  three  years. 
If  you  live  on  Tokay  Bfeights  you  have  the  double  ad-  ^ 
vantage  of  city  and  country,  a  self-supporting  home 
with  magnificent  surroundings. ' ' 

After  making  the  contract  in  Kansas  City  in  Octo- 
ber, 1911,  the  defendant  came  to  Oregon  unannounced 
and  going  to  Grants  Pass  went  upon  the  premises  and 
gave  them  personal  examination.  He  was  so  well 
pleased  with  the  prospect  that  he  wrote  many  letters 
to  his .  friends  in  Missouri  urging  them  to  purchase 
property  in  the  same  tract.  He  .also  contracted  for 
additional  acreage  there.  Still  later  he  secured  a 
position  in  the  public  schools  of  Grants  Pass,  within 
three  fourths  of  a  mile  of  the  property,  and  had  every 
opportunity  to  examine  the  premises.  In  fact,  he 
afterwards  took  up  his  residence  upon  the  property, 
and  took  active  part  in  the  care  and  management  of 
the  growing  orchard.  For  instance,  under  date  of 
July  3,  1912,  in  writing  to  the  Kansas  City  agent  of 
the  plaintiff,  Hull  says : 

*  *  Tokay  Heights  is  far  the  best  young  orchard  I  have 
seen.  The  trees  show  much  greater  growth  than  I 
thought  possible  in  one  year.  Your  brgther  has  a 
gang  of  men  and  teams  working  among  the  trees  every 
day,  some  cultivating,  others  pruning  and  spraying, 
80  that  the  condition  of  the  trees  is  fine.  Among  the 
trees  potatoes,  cabbage,  melons  and  beans  are  growing 
and  show  the  rich,  fertile  nature  of  the  soil.  Mr. 
Burke,  the  County  Fruit  Inspector,  told  me  this 
Tokay  Heights  orchard  is  the  best  for  its  age  in  the  | 

county,  and  I  have  seen  none  better.    I  found  the  best 
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cherry,  peach  an(i  grape  ranches  on  the  hill  slopes. 
Right  adjacent  to  Tokay  Heights  on  the  north  is  a 
three  year  old  Tokay  grape  vineyard  and  each  vine 
will  average  ten  or  twelve  great  bunches.  All  the 
north  end  of  Tokay  Heights  above  the  ditch  is  rich, 
strong  fruit  land  as  well  as  sightly  home  sites.  One 
great  advantage  of  hillside  orchards  is  immunity  from 
spring  frosts.  TEey  never  have  to  *  smudge'  as  on 
the  river  bottom  land.  As  you  know,  I  have  both  hill 
and  bottom  lands  and  I  am  mighty  well  pleased  with 
the  selection  we  have  made,  in  fact  no  mistake  can  be 
made  in  selecting  from  the  Tokay  Heights  orchards 
without  seeing  them. ' ' 

The  letter  proceeds  in  similar  optimistic  strain,  but 
is  too  long  for  full  rehearsal.  With  full  opportunity 
for  thorough  examination  of  the  premises,  and  after 
all  the  inspection  he  chose  to  make,  without  any 
hindrance  or  concealment  on  the  part  of  the  plain- 
tiff, the  defendant  continued  in  his  expressions  of 
approval  of  the  property  through  a  long  series  of  let- 
ters appearing  in  evidence. 

At  the  trial  substantially  the  entire  effort  of  the 
defendant  was  to  show  that  the  greater  part  of  the 
ti:acts  were  underlaid  with  hard-pan  and  that  bedrock 
came  very  close  to  the  surface  in  many  places. 
Some  experienced  orchardists  were  called  from  Jack- 
son County  to  examine  the  lands  and  gave  it  as  their 
opinion  that  they  were  not  suitable  for  conamercial 
orchards.  A  larger  number  of  other  orchardists,  some 
of  them  from  Jackson  County  and  others  f ronoi  the  im- 
mediate neighborhood,  gave  it  as  their  opinion  that  the 
lands  were  suitable  for  a  conmiercial  orchard,  and 
some  of  them  praised  them  as  the  best  lands  for  the 
purpose  in  the  Rogue  River  Valley. 

The  land,  as  Hull  stated,  is  composed  partly  of  what 
may  be  termed  bottom  land  and  partly  of  side-hill  land 
The  testimony  shows,  without  dispute,  that  in  planting 
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trees  on  the  upper  tracts  powder  was  used  in  th©  bot- 
tom of  the  holes  dug  for  planting  so  as  to  loosen  up 
the  underlying  strata.  This  fact  was  communicated 
to  Hull  in  the  fall  of  1911  and  some  witnesses 
declare  it  to  be  good  practice  in  planting  any 
orchard.  The  defendants  contend  that  the  bedrock 
in  places  crops  out  and  at  others  is  but  a  few  inches 
below  the  surface  on  the  side-hill  part  of  the  premises. 
The  contention  on  the  part  of  the  plaintiff  is  that 
while  it  is  true  there  are  some  outcroppings  of  bed- 
rock, especially  in  the  road,  yet  it  was  a  condition 
readily  observable  under  the  most  casual  inspection. 
As  to  the  hard-pan,  the  witnesses  differ  not  only  as  to 
the  Jact  of  there  being  any  hard-pan  but  also  as  to  the 
effect  it  has,  especially  in  the  present  instance. 

The  testimony  for  the  defendants  comes  largely 
from  witnesses  who  dug  into  the  ground  at  various 
depths  from  twelve  io  thirty  inches  and  came  to  a 
layer  of  hard  ground  which  they  denominated  **  hard- 
pan.'*  The\dtnesses  for  the  plaintiff  described  this 
stratum  as  penetrable  by  roots  and  moisture.  One  of 
them  testified  to  having  dug  further  in  on^  of  the  test 
holes  sunk  by  the  defendants'  witnesses  and  says  he 
had  no  difficulty  in  removing  the  so-called  ^'hard-pan'' 
by  aid  of  a  shovel.  Others  testify  that  they  found 
roots  growing  in  that  layer,  that  it  was  about  eight  or 
ten  inches  in  thickness  and  that  under  it  was  good,  rich 
soil.  The  testimony  shows  that  originally  the  ground 
was  covered  with  a  rich  growth  of  trees  and  under- 
brush which  the  plaintiff  claims  demonstrates  that  it 
was  suitable  for  tree  growth.  It  also  produced  testi- 
mony to  the  effect  that  its  officers  consulted  with  ex- 
perienced orchardists  respecting  the  availability  of  the 
site  for  horticultural  purposes  and  that  it  was  under 
such  expert  advice  that  the  tract  was  laid  out  and  ex- 
ploited as  good  orchard  ground.     The  testimony  also 
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shows  that  thrifty  orchards  are  growing  on  similar 
land  adjacent  to  the  premises.  It  is  to  be  noted,  in 
passing,  that  no  fraud  is  charged  as  immediately  af- 
fecting the  execution  of  the  mortgage  in  suit,  but  that 
the  deceit  charged  is  founded  solely  upon  the  repre- 
sentations of  the  printed  circular,  to  which  allusion 
has  already  been  made,  which  the  defendknts  claim 
directly  induced  them  to  enter  into  the  original  con- 
tract for  the  purchase.  It  is  proper  also  to  remem- 
ber that  an  interval  of  three  years  and  three  months 
elapsed  between  the  making  of  the  contract  and  the 
taking  of  the  conveyance  and  giving  the  return  mort- 
gage. 

After  giving  evidence  of  the  unfitness  of  the  ground 
for  orchard  purposes  much  testimony  was  put  in  by 
the  defendants  to  the  effect  that  many  of  the  trees 
were  either  dead  or  dying  of  what  is  called  **sour 
sap.'*  The  witnesses  on  both  sides  are  unanimous  in 
saying  that  this  condition  is  not  peculiar  to  any  class 
of  land  in  Southern  Oregon.  It  is  no  respecter  of 
premises  but  appears  alike  on  shallow  and  deep  soils. 
Some  of  the  witnesses  for  the  defendants  endeavored 
to  account  for  it  by  defective  drainage.  We  think  the 
preponderance  of  testimony's  to  the  effefct  that  it  may 
be  ascribed  to  climatic  conditions.  It  seems  that 
when  a  sudden  flow  of  sap  is  stimulated  in  a  young 
tree  either  by  warm  rains,  after  it  has  lain  dormant 
through  a  sunamer's  drougth,  or  by  warm  weather  in 
late  winter  or  early  spring,  a  succeeding  spell  of  cold 
weather  causes  the  sap  to  ferment  and  sour  with  the 
result  that  the  new  shoots  perish.  The  root  system  is 
not  necessarily  disturbed  at  first  and  the  tree  may  be 
saved  in  many  instances  by  thoroughly  cutting  out  the 
affected  portions  and  allowing  the  root  system  to  send 
up  nourishment  for  the  remainder  and  for  such  new 
growth  as  may  appear.    Of  course  orchards,  especi- 
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ally  in  the  earlier  stages,  are  affected  by  cultivation, 
the  lack  of  which  will  depreciate  the  plant.  There  is 
testimony  to  the  effect  that  Hull's  cultivation  of  his 
orchard  was  neglected  and  the  photographs  in  evi- 
dence show  orchards  on  adjoining  lands  which  are 
growing  well  while  the  orchard  of  the  defendants 
shows  lack  of  care.  It  is  stated  in  the  report  of  the 
testimony  also  that  the  growing  of  potatoes  in  part 
of  the  orchard  attracted  gophers  which  remained  to 
feast  on  the  tender  roots  of  the  trees  with  fatal  re- 
sults to  many  trees  without  fault  of  the  plaintiff. 

Without  going  into  detail,  a  perusal  of  the  corre- 
spondence of  the  defendant  Hull  which  is  in  the  evi- 
dence shows  that  he  started  into  the  enterprise  with 
roseate  hopes;  that  he  had  ample  opportunity  to  in- 
spect the  premises;  that  he  did  examine  them  and 
wrote  in  glowing  terms  of  their  excellence,  and  it  was 
not  until  after  the  suit  was  commenced  that  he  began 
to  sink  test  holes  and  claims  to  have  discovered  the 
hard-pan  and  bedrock.  His  letters  indicate  that  as 
time  passed  his  visions  grew  less  brilliant.  He  com- 
plains of  I  long,  dry  summers,  of  lack  of  rain  and  other 
drawbacks  preventing  success,  l?ut  does  not  intimate 
any  hint  of  fraud  until  after  the  foreclosure  suit  was 
instituted. 

The  principal  case  cited  by  the  defendants  is  that  of 
Vanderbilt  v.  Bishop,  188  Fed.  971,  in  which  Judge 
WoLVBRTON  had  before  him  a  case  where  the  defendant 
in  a  suit  for  strict  foreclosure  of  a  contract  to  purchase 
an  orchard  in  Hood  Kiver  County  set  up  by  way  of 
cross-bill  misrepresentation  and  fraud  on  the  part  of 
the  plaintiff  and  his  agent,  the  essence  of  which  is 
that  in  response  to  a  direct  question  about  whether  or 
not  there  was  hard-pan  in  the  soil  the  plaintiff  directly 
and  specifically  stated  there  was  none,  when  the  fact 
was  otherwise.     The  case  is  different   in   its   details 
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from  the  one  before  us,  but  we  here  repeat  some  prin- 
ciples of  law  announced  in  the  cases  quoted  by  the 
learned  judge  in  his  decision : 

**The  misrepresentation  which  will  vitiate  a  contract 
of  sale  and  prevent  a  court  of  equity  from  aiding  its 
enforcement  must  not  only  relate  to  a  material  matter 
constituting  an  inducement  to  the  contract,  but  it  must 
relate  to  a  matter  respecting  which  the  complaining 
party  did  not  possess  at  hand  the  means  of  knowledge; 
and  it  must  be  a  misrepresentation  upon  which  he  re- 
lied and  by  which  he  was  actually  misled  to  his  injury. 
*  *  Where  the  means  of  knowledge  are  at  hand 
and  equally  available  to  both  parties  and  the  subject 
of  purchase  is  alike  open  to  their  inspection,  if  the  pur- 
chaser does  not  avail  himself  of  these  means  and  op- 
portunities he  will  not  be  heard  to  say  that  he  has 
been  deceived  by  the  vendor's  misrepresentations.  *  * 
And  the  same  rule  obtains  when  the  complaining  party 
does  not  rely  upon  the  misrepresentations  but  seeks 
from  other  quarters  means  of  verification  of  the  state- 
ments made  and  acts  upon  the  information  thus  ob- 
tained'': Sl&ughter's  Admr.  v.  Gerson,  13  Wall.  379- 
383  (20  L.  Ed.  627). 

**If  it  appears  that  he,  the  purchaser,  has  resorted 
to  the  proper  means  of  verification  so  as  to  show  that 
he  in  fact  relied  upon  his  own  inquiries  or  if  the  means 
of  investigation  and  verification  were  at  hand  and  his 
attention  drawn  to  them,  relief  will  be  denied '* — as 
cited  by  Mr.  Justice  Bbewbb  in  Farnsworth  v.  Duff- 
ner,  142  U.  S.  43  (35  L.  Ed.  931,  12  Sup.  Ct.  Rep.  164), 
quoting  from  Ludington  v.  Renick,  7  W.  Va.  273. 

Pomeroy's  analysis  of  the  subject  is  also  set  down 
by  Judge  Wolvbrton  as  follows : 

**1.  When,  before  entering  into  the  contract  or  other 
transaction  he  actually  resorts  to  the  proper  means  of 
ascertaining  the  truth  and  verifying  the  statement. 
2.  When  having  the  opportunity  of  making  such 
examination,  he  is  charged  with  the  knowledge  which 
he  necessarily  would  have  obtained  if  Le  had  prose- 
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cuted  with  diligence.  3.  When  the  representation  is 
concerning  generalities  equally  within  the  knowledge 
or  the  means  of  acquiring  Imowledge  possessed  by 
both  parties. ' ' 

In  all  such  cases  Pomeroy  declares  that  a  party  will 

not  be  justified  in  relying  upon  representations  made 
to  him. 
As  stated  by  Mr.  Justice  Ramsey  ip  McFarland  v. 

Carlsbad  Sanatorium,  68  Or.  530  (137  Pac  209,  Ann. 

Cas.  1915C,  555) : 

"In  this  state  the  rule  is  settled  by  a  long  line  of 
decisions  that  an  action  of  deceit  based  on  fraudulent 
representations  cannot  be  maintained  unless  the  repre- 
sentations were  false  and  either  known  by  the  person 
making  them  to  be  false,  or  were  made  by  him  recklessly 
as  of  his  own  knowledge  without  knowing  whether  they 
were  true  or  not  with  the  intent  that  they  should  be 
acted  on  by  the  party  seeking  relief  and  such  party  be- 
lieved them  to  be  true  and  acted  upon  them  and  was 
injured ' '—siting  many  Oregon  precedents. 

In  Wimer  v.  Smith,  22  Or.  469  (30  Pac.  416),  it  is 
laid  down  as  a  rule  that  a  party  seeking  relief  on  the 
ground  of  fraud  perpetrated  upon  him  by  means  of 
false  representations  must  not  only  clearly  prove  the 
fraud  but  must  also  show  that  he  relied  upon  the  false 
representations,  and  although  such  false  representa- 
tions were  made  as  alleged  yet  if,  having  full  means  of 
knowing  the  truth,  he  acted  on  his  own  judgment  in 
the  transaction  from  which  he  seeks  relief  he  cannot 
complain. 

3.  In  the  present  instance,  before  making  any  con- 
tract whatever,  the  defendants  had  received  and  relied 
upon  the  statements  of  their  friend  Hart,  who  gave 
favorable  accounts  of  the  country  and  of  the  particular 
tract.  This  amounts  to  making  independent  investi- 
gation.   Not  only  so,  but  in  addition  thereto,  before 
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giving  the'  note  and  mortgage  in  suit,  the  defendant 
Hull  visited  the  premises  and  afterwards  had  the  op- 
portunity of  actual  occupation  and  cultivation  to  ob- 
serve the  conditions.  At  all  times  he  was  afforded 
every  opportunity  to  pursue  his  quest  and  no  obstacle 
was  thrown  in  his  way  by  the  plaintiff.  This  feature 
distinguishes  the  instant  case  from  those  cited  by  the 
defendants  such  as  Aitken  v.  Bjerkvig,  77  Or.  397  (150 
Pac.  278),  where  the  seller  took  active  measures  to  dis- 
arm the  buyer's  suspicion  and  prevent  his  independent 
investigation.  The  digging  of  test  holes  could  have 
been  accomplished  on  Hull's  first  arrival  upon  the 
premises  as  easily  as  after  the  suit  had  been  com- 
menced. The  means  of  knowledge  were  at  hand  for 
his  inspection  during  the  whole  period  of  three  years 
between  the  making  of  the  original  contract  and  the 
execution  of  the  new  contract  eipbodied  in  the  note  and 
mortgage  in  question. 

It  is  not  necessary  to  decide  whether  the  plaintiff 
should  plead  laches  as  an  estoppel  or  not.  The  letters 
conduct  of  the  defendant  Hull  are  at  least  entitled 
'eat  weight  as  deliberate  admissions  made  against 
)wn  interest.  In  brief,  a  careful  perusal  of  the 
mony  convinces  us  that  the  charges  of  fraud  are 
sustained  by  a  preponderance  of  the  testimony, 
lout  dispute,  it  is  shown  that  the  promoters  of  the 
inal  tract  gave  it  thorough  examination  and  took 
advice  of  experts  upon  its  availability  for  horU- 
iral  purposes.  They  saw  the  ample  growth  of 
inal  forest  upon  it;  in  clearing  the  same  and  blast- 
out  the  stumps  they  discovered  that  the  soil  was 
I  and  that  the  roots  from  the  native  trees  went  far 
the  earth.  Under  all  these  circumstances,  the 
itiff  was  justified  in  the  belief  that  the  land  was 
(table  for  horticultural  purposes,  especially  when 
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they  saw  flourisliing  orchards  on  all  sides  of  the  prop- 
erty. The  statenaients  respecting  the  fertility  of  the 
soil  were,  therefore,  not  made  recklessly  or  without 
well-grounded  belief  in  their  truth.  It  is  not  shown 
that  the  plaintiff  knew  the  statement  made  in  support 
of  the  property  to  be  false  and  clearly  it  was  not 
reckless  in  publishing  the  circular  upon  which  alone 
the  defendants  rely  for  proof  of  fraudulent  state- 
ments. Clearly  the  defendants  have  failed  to  prove 
the  scienter  or  its  equivalent  of  reckless  statement 
which  is  an  essential  element  of  actionable  fraud.  A 
litigant  sui  juris  must  take  reasonable  care  of  his  own 
concerns.  Equity  will  not  treat  him  as  a  nursling, 
otherwise  there  would  be  no  stability  in  any  contract. 
4.  While  it  is  not  controlling  as  a  rule  of  law,  yet 
much  force  is  to  be  given  to  the  principle  laid  down  by 
the  United  States  District  Court  of  Appeals  when  the 
case  of  Vanderbilt  v.  Bishop^  188  Fed.  971,  was  before 
that  court,  the  opinion  of  which  is  reported  in  199  Fed. 
420  (117  C.  C.  A.  652),  to  the  effect  that  the  findings 
of  a  trial  judge,  based  on  evidence  of  witnesses  before 
him,  resulting  in  a  substantial  conflict  with  respect  to 
material  issues,  will  not  be  set  aside  on  appeal.  In  the 
present  instance  the  trial  judge  visited  and  inspected 
the  premises ;  he  had  before  him  the  witnesses  in  per- 
son, with  but  few  exceptions  where  the  testimony  was 
taken  before  the  reporter  as  referee ;  and  hence  was  in 
a  very  much  better  situation  than  we  are  rightly  to 
decide  the  questions  here  involved.  A  careful  perusal 
of  the  record  compels  us  to  respect  his  decision.  Ac- 
cordingly the  decree  of  the  Circuit  Court  is  aflSrmed. 

Affirmed. 

McBbide,  C.  J.,  and  Benson,  and  Habbis,  JJ.,  concur. 
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Argued  April  10^  writ  dismissed  April  29,  1919. 

HEBBKING  v.  BEOWN. 

(180  P^e.  328.) 

Statntas— Beferendimi — 0<mstitntio^al  Provision— Applicability— Jofnt 
Sasolntioii. 

1.  Neither  House  Joint  Resolution  No.  1,  ratifying  proposed  "Na- 
tional Prohibition  Amendment/'  nor  any  other  resolution  of  the  legis- 
iaturoy  is  subject  to  referendum  by  Article  IV,  Sections  1,  la,  of  tha 
Constitution;  such  sections  applying  only  to  proposed  laws. 

Statnteflh-InitiatlTe  and  B6fer6ndiini—*'Bm*'—<'Aet"— "Joint  Besoln- 
tion." 

2.  To  ascertain  what  is  meant  by  the  terms  "bill"  and  "act"  in 
Article  IV,  Sections  1,  la,  of  the  Constitution  (amended),  as  to  in- 
itiative and  referendum,  reference  must  be  made  to  the  sense  in 
which  the  words  were  used  before  such  amendments  were  passed, 
and,  when  reference  is  so  made,  it  is  found  that  the  first  term  means 
a  proposed  law  (Article  IV,  Section  1  [original],  and  Sections  18,  10; 
Article  Y,  Section  15),  while  the  second  means  a  bill  which  has  been 
enacted  by  the  legislature  into  a  law  (Article  lY,  Sections  20,  21,  22, 
28);  a  "joint  resolution"  being  neither  a  bill  nor  an  act. 

Statntes — ^Initiative  and  Beferendun — Constitutional  Provlsl<»i^-CkMi- 
struction. 

3.  The  subject  matter  upon  which  the  powers  given  by  Article  IV, 
Sections  1,  la,  of  the  Constitution,  may  be  exercised,  namely,  initia- 
tive laws,  constitutional  amendments,  and  acts  of  the  legislature  re- 
ferred to  the  people,  are  referred  to  collectively  as  "measures"  merely 
as  a  matter  of  convenience  and  not  with  intent  to  include  other  and 
different  powers. 

Mandanma— Mlnlstexlal  ]>atie6. 

4.  Since  Article  IV,  Sections  1,  la,  of  the  Constitution,  do  not  per- 
mit a  referendum  upon  £^  House  Joint  Resolution,  the  attorney  gen- 
eral cannot  be  compelled  under  Section  3475,  L.  O.  L.,  as  amended 
by  Laws  of  1917,  page  230,  to  provide  a  ballot  title  for  petitions 
demanding  a  referendum  of  such  resolution  on  the  theory  that  such 
act  is  ministerial. 

Original  proceeding  in  mandamus  by  Karl  Her- 
bring  against  George  M.  Brown,  Attorney  General 
of  the  State  of  Oregon.  Demurrer  to  the  petition  was 
sustained  and  writ  dismissed.  Writ  Dismissed. 

For  petitioner  there  was  a  brief  over  the  names  of 
Mr.  Theodore  A.  Bell  and  Messrs,  Malarkey,  Sedbrook 
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S  Dibble^  with  oral  arguments  by  Mr.  Bell,  Mr.  Dan  J. 
Mcdarkey  and  Mr.  E.  B.  Seabrook. 

For  defendant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oeorge  M.  Brown,  Attorney  General  of 
the  State  of  Oregon^  in  pro.  per. 

For  the  Anti-Saloon  League  of  Oregon  and  for  the 
Anti-Saloon  League  of  America,  there  was  a  brief 
submitted  amicus  curiae,  over  the  names  of  Mr,  Elisha 
A.  Baker,  of  Portland,  and  Mr.  Wayne  B.  Wheeler,  of 
Washington,  D.  C. 

In  Banc 

MoBBIDE,  C.  J. — This  is  a  proceeding  in  manda- 
mus arising  from  the  following  facts :  During  the  30th 
L^islative  Assembly  of  the  State  of  Oregon,  which 
adjourned  on  February  27,  1919,  there  was  enacted 
House  Joint  Besolution  No.  1,  which  is  a  ratification 
of  a  proposed  amendment  of  the  Constitution  of  the 
United  States,  popularly  known  as  the  **  National  Pro- 
hibition Amendment.  * ' 

On  March  18,  1919,  petitioner  filed  with  the  Secre- 
tary-of  State  of  Oregon  a  proposed  form  of  petition 
demanding  a  referendum  of  said  resolution,  which  pe- 
tition is  in  form  and  substance  as  required  by  law. 

On  March  19,  1919,  the  Secretary  of  State  sent  to 
the  attorney  general,  two  copies  of  said  petition  and 
requested  him  to  provide  a  ballot  title  therefor. 

On  March  25,  1919,  after  considering  the  matter  in 
the  meantime,  the  attorney  general  refused  to  pro- 
vide a  ballot  title  on  the  ground  that  in  his  opinion 
the  measure  was  one  which  could  not  be  referred  to 
the  people  for  two  reasons:  First,  that  a  reference 
thereof  to  the  people  would  violate  Article  V  of  the 
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Federal  Constitution,  wherein  that  article  provides 
that  the  subject  matter  thereof  should  be  passed  on 
by  the  ** legislature,'^  which,  as  there  used,  is  synony- 
mous with  ^'legislative  assembly,"  and  excludes  the 
referendum.  Second,  that  such  reference  to  the  peo- 
ple would  violate  Section  1  of  Article  IV  of  the 
Oregon  Constitution,  wherein  it  is  provided  that  the 
people  of  Oregon  '  *  also  reserve  power  at  their  own  op- 
tion to  approve  or  reject  at  the  polls  any  dct  of  the 
legislative  assembly,"  because,  it  is  claimed,  the  Reso- 
lution, sought  to  be  referred,  is  not  an  act  within  the 
meaning  of  the  above-quoted  phrase. 

Much  of  the  argument  here  is  devoted  to  a  discus- 
sion of  the  constitutionality  of  the  proposed  reference. 

1.  We  do  not  believe  this  resolution,  ratifying  the 
proposed  constitutional  amendment,  or  any  other 
resolution  of  our  legislature,  was  made  the  subject  of 
referendum  by  Sections  1  and  la  of  Article  IV  of  our 
amended  Constitution,  which  are  as  follows : 

**  Section  1.  The  legislative  authority  of  the  State 
shall  be  vested  in  a  Legislative  Assembly,  consisting 
of  a  Senate  and  House  of  Representatives,  but  the  peo- 
ple reserve  to  themselves  power  to  propose  laws  and 
amendments  to  the  constitution  and  to  enact  or  reject 
the  same  at  the  polls,  independent  of  the  Legislative 
Assembly,  and  also  reserve  power  at  their  own  option 
to  approve  or  reject  at  the  polls  any  act  of  the  Legis- 
lative Assembly.  The  first  power  reserved  by  the  peo- 
ple is  the  initiative,  and  not  more  than  eight  per  cent 
of  the  legal  voters  shall  be  required  to  propose  any 
measure  by  such  petition,  and  every  such  petition  shall 
include  the  full  text  of  the  measure  so  proposed. 
Initiative  petitions  shall  be  filed  with  the  Secretary  of 
State  not  less  that  four  months  before  the  election  at 
which  they  are  to  be  voted  upon.  The  second  power 
is  the  referendum,  and  it  may  be  ordered  (except  as  to 
laws  necessary  for  the  immediate  preservation  of  the 
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public  peace,  health,  or  safety)  either  by  the  petition 
signed  by  five  per  cent  of  the  legal  voters,  or  by  the 
Legislative  Assembly,  as  other  bills  are  enacted. 
Eeferendum  petitions  shall  be  filed  with  the  Secre- 
tary of  State  not  more  than  ninety  days  after  the  final 
adjournment  of  the  session  of  the  Legislative  As- 
sembly which  passed  the  bill  on  which  the  refer- 
endum is  demanded.  The  veto  power  of ^  the  Governor 
shall  not  extend  to  measures  referred  to  the  people. 
All  elections  on  measures  referred  to  the  people  of  the 
State  shall  be  had  at  the  biennial  regular  general  elec- 
tions, except  when  the  Legislative  Assembly  shall 
order  a  special  election.  Any  measure  referred  to 
the  people  shall  take  effect  and  become  the  law  when 
it  is  approved  by  a  majority  of  the  votes  cast  thereon, , 
and  not  otherwise.  The  style  of  all  bills  shall  be: 
*Be  it  enacted  by  the  people  of  the  State  of  Oregon.' 
This  section  shall  not  be  construed  to  deprive  any 
member  of  the  Legislative  Assembly  of  the  right  to 
introduce  any  measure.  The  whole  number  of  votes 
cast  for  Justice  of  the  Supreme  Court  at  the  regular 
election  last  preceding  the  filing  of  any  petition  for 
the  initiative  or  for  the  referendum  shall  be  the  basis 
on  which  the  number  of  legal  voters  necessary  to 
sign  such  petition  shall  be  counted.  Petitions  and 
orders  for  the  initiative  and  for  the  referendum  shall 
be  filed  with  the  Secretary  of  State,  and  in  submitting 
the  same  to  the  people  he,  and  all  other  officers,  shall 
l>e  guided  by  the  general  laws  and  the  act  submitting 
this  amendment,  until  legislation  shall  be  especially 
jirovided  therefor. 

"Section  la.  The  referendum  may  be  demanded  by 
the  people  against  one  or  more  items,  sections,  or 
parts  of  any  act  of  the  legislative  assembly  in  the 
same  manner  in  which  such  power  may  be  exercised 
against  a  complete  act-  The  filing  of  a  referendum 
petition  against  one  or  more  items,  sections,  or  parts 
of  an  act  shall  not  delay  the  remainder  of  that  act 
from  becoming  operative.  The  initiative  and  refer- 
endum powers  reserved  to  the  people  by  this  Consti- 
tution are  hereby  further  reserved  to  the  legal  voters 
of  every  municipality  and  district,  as  to  all  local, 
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special,  and  municipal  legislation,  of  every  character, 
in  or  for  their  respective  municipalities  and  districts. 
The  manner  of  exercising  said  powers  shall  be  pre- 
scribed bjr  general  laws,  except  that  cities  and  towns 
may  provide  for  the  manner  of  exercising  the  ini- 
tiative and  referendum  powers  as  to  their  municipal 
legislation.  Not  more  than  ten  per  cent  of  the  legal 
voters  may  be  required  to  order  the  referendum  nor 
more  than  fifteen  per  cent  to  propose  any  measure,  by 
the  initiative,  in  any  city  or  town.  * ' 

It  seems  clear  to  us  that  these  sections  apply  only 
to  proposed  laws,  and  not  to  legislative  resolutions, 
memorials  and  the  like.  In  the  initiative  clause  it  is 
said: 

**The  people  reserve  to  themselves  power  to  pro- 
pose laws  and  amendments  to  the  Constitutiont  and  to 
enact  or  reject  the  same  at  the  polls.*' 

The  reservation  clause  reads : 

**  And  also  reserve  power  at  their  own  option  to  ap- 
prove or  reject  at  the  polls  any  act  of  the  legislative 

assembly. ' ' 

In  the  provision  for  referendum  we  find  a  direction 
that, 

''Referendum  petitions  shall  be  filed  with  the  Sec- 
retary of  State  not  more  than  ninety  days  after  the 
final'  adjournment  of  the  session  of  the  legislative 
assembly  which  passed  the  bill  on  which  the  refer- 
endum was  demanded.'* 

In  Section  la  we  find  the  provision,  that — 

''The  referendum  may  be  demanded  by  the  people 
against  one  or  more  items,  sections,  or  parts  of  any 
act  of  the  legislative  assembly,  in  the  same  manner  in 
which  such  power  may  be  exercised  against  a  complete 
act.'' 

2.  To  ascertain  what  is  meant  by  the  terms  "bill**  and 
"act/*  as  used  in  the  amendments  quoted  above,  we 
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must  refer  to  the  sense  in  which  they  were  used  in  the 
ConatitutioiL  before  the  initiative  and  referendum 
amendments-  were  passed.  The  word  *  *  bill ' '  occurs  in 
Sections  2  of  Article  IV  of  the  original  Constitution, 
where  it  is  said,  **The  style  of  every  bill  shall  be  *Be 
it  enacted  by  the  legislative  assembly  of  the  State  of 
Oregon,'  and  no  laws  shall  be  enacted  except  by  bill,'' 
thus  indicating  that  a  bill  is  a  proposed  law;  a  docu- 
ment in  the  form  of  a  law  presented  to  the  legislature 
for  enactment. 

The  same  word  is  used  in  Sections  18  and  19  of 
Article  IV,  and  Section  15  of  Article  V,  and  in  the 
same  sense  as  above  indicated. 

We  come  now  to  the  term  ' '  act, ' '  as  used  in  the  Con- 
stitution. In  Section  20  of  Article  IV  we  find  the  f  ol- 
lowing : 

** Every  act  shall  contain  but  one  subject  and  mat- 
ters properly  connected  therewith,  which  subject 
shall  be  embraced  in  the  title.  But  if  any  subject 
shall  be  embraced  in  an  act  which  shall  not  be  em- 
braced in  the  title,  such  act  shall  be  void,  only  as  to  so 
much  thereof  as  shall  not  be  expressed  in  the  title.'* 

In  Section  21,  Article  IV,  the  following  occurs : 

"Every  oc*  and  joint  resolution  shall  be  plainly 
worded,'*  etc. 

In  Section  22  of  the  same  Article,  it  is  ordained : 

*'No  arf  shall  ever  be  revised  or  amended  by  mere 
reference  to  its  title,'*  etc. 

And  in  Section  28  it  is  prescribed :  ' 

"No  act  shall  take  effect  until  ninety  days  from  the 
end  of  the  session,"  etc. 

No  one  can  read  these*  excerpts  without  at  once 
arriving  at  the  conclusion  that^  as  referred  to  in  the 
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Constitution,  the  term  **bill"  imports  a  document  in 
the  form  of  a  law,  presented  to  the  legislature  for  en- 
actment,  and  that  the  term ' '  act, ' '  as  there  used,  means 
a  bill  which  has  been  enacted  by  the  legislature  into  a 
law.  That  the  f  ramers  of  the  Constitution  intended  to 
preserve  the  well-known  distinction  between  **acts" 
and  ** joint  resolutions,"  is  indicated  in  Section  21,' 
supra,  wherein  it  is  required  that  acts  and  joint  resoft*- 
tions  shall  be  plainly  worded. 

The  initiative  and  referendum  amendments  were 
passed  and  should  be  construed  in  the  light  of  the  con- 
struction put  upon  the  terms  '*t)ill"  and  ''act,"  by  the 
instrument  they  proposed  to  amend,  and  taking  this 
view  it  must  be  held  that  as  a  joint  resolution  is  neither 
a  bill  nor  an  act,  it  is  not  subject  to  the  referendum. 

3.  Counsel  for  petitioner  suggest  that  the  term 
** measures"  used  in  the  amendment,  enlarges  the  scope 
of  the  powers  reserved  beyond  the  express  reserva- 
tion, but  this  is  evidently  not  the  purpose  with  which 
that  term  is  employed.  As  bef bre  observed,  there  are 
two  powers  reserved:  (1)  The  power  to  propose 
laws  and  amendments  to  the  Constitution,  and  to  enact 
or  reject  them  at  the  polls,  and  (2)  the  power  to  enact 
or  reject  at  the  polls  any  act  of  the  legislative  as- 
sembly. The  subject  matter  upon  which  these  powers 
may  be  exercised,  namely:  Initiative  laws,  constitu- 
tional amendments,  and  acts  of  the  legislature  referred 
to  the  people,  are  thereafter  referred  to  collectively  as 
*' measures,"  merely  as  a  matter  of  convenience  and 
to  avoid  frequent  enumeration  of  the  powers  reserved, 
and  not  with  the  intent  to  include  other  and  diflFerent 
powers  within  the  scope  of  the  amendment.  Had  it 
been  the  intent  of  the  framers  of  the  referendum 
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amendment  to  go  beyond  these  express  reservations,  it 
would  have  been  easy  and  natural  for  them  to  have 
said  so. 

To  give  the  amendment  the  effect  contended  for  by 
petitioners,  we  would  have  to  read  into  the  reservation 
the  words  **And  resolutions,'*  makings  it  read,  '*The 
people  reserve  to  themselves  '  power  *  *  to  ap* 
prove  or  reject  at  the  polls  any  act  (or  joint  resolu- 
tion) of  the  legislative  assembly,"  and  where  the 
amendment  requires  that  the  referendum  petition  shall 
be  filed  within  ninety  days  '* after  the  final  adjourn-* 
ment  of  the  legislature  which  passed  the  bill,"  we 
would  be  required  to  judicially  amend  the  section  so 
as  to  make  it  read,  *' within  ninety  days  after  the  final 
adjournment  of  the  legislature  which  passed  the  bill 
(or  joint  resolution)." 

We  are  not  prepared  to  go  into  the  business  of 
amending  the  Constitution  to  meet  supposed  hard- 
ships, and  must  hold  that  the  referendum  cannot  be  in- 
voked in  the  present  instance. 

Under  an  amendment  to  the  Constitution  of  Cali- 
fornia, in  some  particulars  copied  from  that  here  dis- 
cussed, and  in  all  necessary  particulars  the  same  in 
substance,  the  Supreme  Court  of  that  state  has  held 
that  the  referendum  can  only  be  invoked  against 
statutes  and  not  against  joint  resolutions :  Hopping  v. 
Council  of  City  of  Richmond,  170  Cal.  605  (150  Pac. 

977). 

4.  It  is  further  urged  that,  even  conceding  that  the 
resolution  is  not  one  which  our  amended  Constitution 
permits  to  be  placed  upon  the  ballot,, the  attorney  gen- 
eral is  not  the  person  or  official  who  is  entitled  to  raise 
the  question ;  that  his  duties  being  purely  ministerial, 
he  is  required  to  place  a  ballot  title  upon  any  petition 
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filed  with  the  Secretary  of  State  and  transmitted  to 
him,  as  required  by  Section  3475,  L.  0.  L.,  as  amended 
by  Chapter  176,  Laws  of  1917. 

It  may  well  be  contended  that  if  a  matter  proposed 
for  reference  to  the  electorate  is  within  that  class 
of  subjects,  upon  which  the  Constitution  permits  a 
referendum,  to  wit,  acts  passed  by  the  legislature, 
the  attorney  general  has  no  authority  to  pass  upon  the 
<ionstitutionality  of  the  procedure.  This  would  cer- 
tainly be  a  plausible  contention  in  the  case  of  petitions 
under  the  initiative  provisions  of  the  section  now  being 
considered.  He  probably  could  not  be  heard  to  say, 
*'The  law  you  propose  to  initiate  would  be  unconsti- 
ijational  if  passed,  therefore  I  will  not  give  you  a  ballot 
title,  ^'  but  such  a^case  is  not  before  us.  We  have  here 
presented  a  case  where  it  is  proposed  to  put  upon  the 
ballot  for  reference  a  proceeding  by  the  legislature  for 
which  the  Constitution  has  made  no  provision,  and 
which  does  not  belong  to  a  class  of  subjects  that  can  be 
referred  under  any  circumstances.  To  hold  that  the 
attorney  general  must  prepare  a  ballot  title  under  such 
circumstances,  would  place  him  at  the  beck  and  call 
of  any  restless  person  who  might  desire  to  refer  any 
subject,  for  the  purpose  of  obtaining  a  straw  vote 
upon  it,  from  a  joint  memorial  petitioning  Congress  to 
improve  a  harbor  up  to  the  action  of  the  Peace  Con- 
ference upon  the  covenant  of  the  League  of  Nations. 

The  act,  of  which  the  section  referred  to  is  a  part, 
does  not  contemplate  any  such  contingency,  and  the 
opening  paragraph  of  the  first  section  is  itself  a  legis- 
lative interpretation  of  the  scope  of  the  constitutional 
amendment,  and  reads  as  follows: 

''The  following  shall  be  substantially  the  form  of 
petition  for  the  referendum  to  the  people,  on  any  act 
passed  by  the  Leprislative  Assembly  of  the  State  of 
Oregon,  or  by  a  City  Council":  Section  3470,  L.  0.  L. 
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It  is  a  petition  to  refer  an  act  that  must  be  filed  wi^h 
the  Secretary  of  State,  and  it  is  to  a  petition  for  an  act 
that  the  attorney  general  is  required  to  affix  a  ballot 
title. 

The  form  of  petition  given  in  the  section  last  re- 
ferred to,  is  even  more  explicit.  The  descriptive  por- 
tion of  the  form  prescribed  for  a  petition  to  refer,  is 

as  follows: 

» 

"We,  the  undersigned  citizens  and  legal  voters  of 

the  State  of  Oregon  (and  the  district  of ,  County 

of ,  or  city  of ,  as  the  case  may  be)  respect- 
fully order  that  the  Senate  (or  House)  bill  No. , 

entitled  (title  of  act  and  if 'the  petition  is  against 
less  ^han  the  whole  act,  then  set  forth  here  the  part 
or  parts  on  which  the  referendum  is  sought)  passed 
by  the  Legislative  Assembly  of  the  State  of  Oregon 
at  the  regular  (special)  session  of  the  Legislative  As- 
sembly, shall  be  referred  to  the  people  of  the  state," 
etc. 

The  section  of  the  statute  requiring  the  attorney 

general  to  affix  a  ballot  title  to  petitions  for  a  refer- 
endum, has  reference  to  petitions  regarding  acts,  that 
is:  Laws  passed  by  the  legislature;  as  to  these  he  is 
compelled  to  prepare  ballot  titles,'  but  there  is  no 
statute  requiring  him  to  prepare  such  titles  for  any 
other. 

This  view  renders  it  unnecessary  to  consider  the 
other  questions  raised  in  the  argument. 

The  demurrer  will  be  sustained  and  the  writ  dis- 
missed* Wbit  Dismissed. 
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Argued  April  1,  affirmed  April  20,  1919. 

NORTHWEST  DOOR  CO.  v.  LEWIS  INV.  CO.* 

(180  Pae.  495.) 

Appeal  and  Error — Review— Formal  Assignment. 

1.  Assignment  that  court  erred  in  rendering  judgment  for  plain- 
tiff is  merely  formal,  and  need  not  be  considered. 

Insnr^ce — ^Fire  Insuraace— Blglita  Against   Third  Party— Sabroga- 
tlon. 

2.  Where  company  pays  loss  upon  property  destroyed  by  fire 
through  negligence  of  a  third  person,  th^  company  becomes  subro- 
gated to  the  rights  of  insured  to  the  extent  of  money  paid  under  the 
policy. 

Parties — Fire  Inimrance— Action  Against  Negligent  Third  Person. 

3.  Where  insurance  does  not  equal  loss  alleged  from  destruction 
of  property  by  fire  through  the  negligence  of  a  third  person,  it  is  the 
duty  of  the  company  and  insured  to  join  as  parties  in  action  against 
the  third  person. 


Damages — ^Fire — ^Defense — Payment  of  Loss  by  Insarance  Company. 

4.  In  action  for  negligent  destruction  of  property  by  fire,  defend- 
ant would  not  have  the  right  to  benefit  of  the  insurance,  and  cannot 
rely,  either  in  whole  or  in  part,  on  defense  that  owner  has  been  paid 
insurance  by  the  company.      \ 


Insurance — Fire  Insurance — ^Payment  of  Ik>88. 

5.  Evidence  held  sufficient  to  take  to  the  jury  the  question  whether 
insurance  company  paid  any  losses,  so  that  they  were  entitled  to  be 
subrogated  to  insured's  rights  against  defendant,  a  third  person 
through  whose  negligence  the  property  was  destroyed  by  fire. 

Kegligence— Fires — Beqnlrements   of  Ordinances. 

6.  Where  fire  which  burned  plain tifTs  property  was  kindled  on 
defendant's  premises  without  the  permit  required  by  ordinance,  an 
instruction  that  there  was  no  evidence  showing  a  violation  of  any 
ordinance,  was  properly  refused. 


Negligence — Fires — ^Vi<^tion  of  Ordinance — Nec^Ugence  Per  So. 

7.  Where  fire  which  was  communicated  to  and  destroyed  plaintiff's 
property  was  kindled  on  defendant's  premises  without  the  permit  re- 
quired by  ordinance,  an  instruction  that  where  an  act  is  done  in 
violation  of  an  ordinance,  the  law  regards  the  act  as  negligently  done 
was  proper. 

*0n  right  of  insurer  who  has  paid  a  loss  to  maintain  action  against 
the  party  causing  the  loss,  see  note  in  2  L  B,  A.  (N.  8.)  922. 

On  right  ol  insured  who  has  paid  the  loss  as  against  insured  who 
has  recovered  against  or  settled  with  third  person  responsible  for  the 
loss,  see  note  in  41  L  B.  A.  (N.  S.)  719. 

On  the  question  of  use  of  photographs  in  evidence,  see  notes  in 
35  la.  K.  A.  802  and  51  I<.  B.  A.  (N.  B.)  S42.  BxPOBTia. 


/ 
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Trial— Instmctioii— -Judicial  Inti]iiati(m. 

8.  In  action  against  defendant  through  whose  negligence  plaintiff 
insured's  property  was  alleged  to  have  been  destroyed  by  fire  started 
on  defendant's  premises,  the  words  "having  in  view  the  probable 
danger  of  injury,"  at  the  end  of  each  paragraph  of  an  instruction 
defining  negligence,  held  not  a  judicial  intimation  that  there  were 
dangers  connected  with  the  methods  used  by  defendant  in  cleaning 
away  debris  from  its  property. 

Appeal  and  Bzror — Objections  in  Lower  Oonrt — Instructions. 

9.  Where  it  was  objected  that  court's  instruction  included  items 
of  damage  not  sustained  by  evidence,  objection  is  insufficient  to 
obtain  review,  where  it  failed  to  specifically  point  out  what  the  items 
were. 

TEiml — ^Instmctions  Snfllcieatly  Given — Refusal. 

10.  There  was  no  error  in  refusing  a  requested  instruction  sub- 
stantially covered  by  general  instructions  given. 

Svidence— Plkotognipbs— AdmlssibiUty. 

11.  There  being  evidence  tending  to  show  that  the  condition  of  the 
premises  photographed  were  substantially  the  same  as  on  the  day  of 
the  fire  in  question,  there  was  no  error  in  admitting  the  photographs. 

Sridence — Competency  of  Bzpert — ^Bfarket  Value. 

12.  Preliminary  testimony  of  a  witness,  tending  to  show  that  she 
had  considerable  knowledge  of  the  market  prices  of  the  machinery, 
held  to  render  her  competent  to  testify  as  an  expert  as  to  the  vaUie 
of  machinery  destroyed  by  fire. 

Appeal  and  Error — ^Evidence — Qualification  of  Witness — Discretion  of 
Trial  Court. 

13.  The  determination  of  the  qualification  of  a  witness  to  testify 
as  an  expert  is  within  the  sound  discretion  of  the  trial  court,  and 
will  not  be  disturbed  on  appeal,  unless  there  is  no  evidence  to  sustain 
the  decision. 


Negligence— Fires— Evidence — ^Admissibility. 

14.  Where  defendant's  participation  in  burning  debris  from  a  for- 
mer fire  on  its  premises,  resulting  in  the  destruction  of  plaintifiTs 
property,  was  in  issue,  evidence  that  defendant  made  claim  against 
insurance  companies  for  estimated  cost  of  removing  debris  was  ad- 
missible; it  appearing  that  defendant's  property  was  occupied  by 
others  at  the  time  it  was  burned. 

Kofi^ence — Fires — ^Evidence — Admissibility. 

15.  Evidence  as  to  finding  fire  on  defendant's  premises  two  days 
after  plaintiff's  property  was  destroyed  by  fire  communicated  from 
defendant's  premises  is  properly  admitted. 

Trial— Instruction  Covered  by  Charge— Refusal. 

16.  Requested  instruction  with  reference  to  defendant  being  re- 
quired to  use  only  ordinary  care  and  diligence  to  prevent  fire  started 
on  its  premises  by  third  person  from  spreading  to  other  premises  held 
sufficiently  covered  by  a  general  charge. 
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Trial— ErroneouB  Instruction— <hired  by  Other  Instruction. 

17.  Error  in  using  the  expreasion  "approximate  cause" 'in  instme- 
tion  that  if  kindling  of  fire  by  defendant  on  its  premises  was  the 
approximate  cause  of  communicating  sparks  of  fire  resulting  in  the 
destruction  of  insured's  property  to  find  for  ]plaintiff  was  cured  by 
general  instruction,  stating,  among  other  things,  that  "proximate 
cause"  is  the  principal  cause  and  is  an  important  matter  in  eases  of 
this  kind. 

From  Multnomah :  William  N.  Gatens,  Judge. 
Department  1. 

This  is  an  action  for  damages  arising  out  of  the 
alleged  burning  of  the  mill  and  factory  of  the  plain- 
tiff, Northwest  Door  Company,  by  reason  of  the 
negligence  of  defendant,  Lewis  Investment  Company. 
The  salient  facts  in  the  case,  concerning  which  there  is 
practically  no  dispute,  are  as  follows : 

On  and  prior  to  the  third  day  of  June,  1914,  the  day 
of  the  fire  in  question  in  this  case,  the  plaintiflF,  North- 
west Door  Company,  was  the  owner  of  a  planing-mill 
then  in  operation,  and  situated  upon  a  tract  of  land 
containing  about  two  and  one-fifth  acres  of  land,  all 
located  in  Portland,  Multnomah  County,  Oregon.  This 
property  is  bounded  on  the  north  by  a  ferry  ^lip  near 
the  foot  of  Albina  AVenue,  on  the  east  by  River  Street, , 
on  the  south  by  Irving  Dock,  and  on  the  west  by  the 
harbor  line  in  the  Willamette  River. 

The  planing-mill  mentioned  consisted  of  a  large 
heavily  constructed  two-story  frame  mill  building  and 
additions,  platforms,  wharfs  and  docks  covering  the 
entire  tract  of  land  above  described.  In  and  about  the 
planing-mill  was  a  large  quantity  of  fixed  and  movable 
machinery,  together  with  equipment  and  implements; 
also  a  large  quantity  of  planing-mill  stock,  manu- 
factured and  unmanufactured,  and  in  process  of  manu- 
facture, together  with  material  for  manufacturing  the 
same;  also  a  quantity  of  office  furniture,  fixtures  and 
supplies.    A  large  quantity  of  lumber  and  material 
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was  stacked  and  stored  upon  said  property  of  the 
plaintiff,  Northwest  Door  Company,  and  in  the 
structures  thereon.  The  latter,  at  said  time,  also 
owned  and  was  in  possession  of  a  large  quantity  of 
lumber  located  near  its  said  property  on  land  belong- 
ing to  the  Montgomery  Estate,  situated  on  the  east  side 
of  Eiver  Street  immediately  east  of  its  said  property. 
The  property  described  was  of  the  value  of  about 
$150,000, 

The  defendant,  Lewis  Investment  Company,  was,  at 
all  the  times  mentioned,  the  owner  and  in  possession 
and  in  control  of  the  following  described  premises,  to 
wit :  Biver  lots  16, 17, 18  and  19  in  Albina,  now  in  the 
City  of  Portland,  Multnomah  County,  Oregon.  The 
southern  boundary  of  the  last-described  property  runs 
parallel  with  the  northern  boundary  of  the  said  prop- 
erty of  the  plaintiff.  Northwest  Door  Company,  and 
said  lines  are  divided  and  separated  by  what  is  known 
as  the  '* Albina  Ferry  Slip,*'  which  is  60  feet  in  width. 

Prior  to  March  12,  1914,  defendant  Lewis  Invest- 
ment Company,  owned,  maintained,  operated  and  con- 
trolled a  large  warehouse  and  dock  on  its  said 
premises  above  described,  and  extending  to  the  harbor 
line  in  front  of  the  same,  which  warehouse  and  dock 
were  about  400  feet  in  length  and  more  than  100  feet 
in  width,  and  the  south  end  thereof  was  distant  about 
60  feet  in  a  northerly  direction  from  the  mill  building 
and  property  of  the  plaintiff,  Northwest  Door  Com- 
pany. Said  warehouse  and  dock  were  constructed  of 
lumber  and  timbers,  and  the  floors  and  platforms,  ex- 
cept the  portion  thereof  about  60  feet  wide  abutting  on 
Biver  Street,  were  supported  and  built  on  piles  and 
timbers  driven  into  the  earth;  the  floor  and  joists  upon 
that  portion  near  River  Street  as  aforesaid  were 
placed  upon  large  sills  that  rested  upon  the  earth;  a 
bulkhead,  or  firewall,  constituted  the  south  wall  of  the 
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warehouse  and  was  constructed  of  two  thicknesses  of 
heavy  timbers. 

On  the  last-mentioned  date  a  fire  occurred,  which 
burned  defendant's  said  dock  and  warehouse  and  a 
large  part  of  the  contents  thereof,  and  left  upon  said 
premises  a  great  quantity  of  burning  debris,  consist- 
ing of  grain  and  mixed  therewith  timber,  sticks,  bur- 
lap, and  other  inflammable  material. 

The  plaintiff.  Northwest  Door  Company,  brings  thi? 
action,  joining  with  it  the  other  plaintiflFs,  insurance 
companies  who  claim  to  have  paid  certain  losses  in- 
curred by  reason  of  the  fire,  and  who  claim  the  right  of 
subrogation  as  to  such  payments.  Other  insurance 
companies,  who  are  alleged  to  have  paid  like  claims 
but  wh>!)  declined  to  join  as  plaintiffs,  were  made  de- 
fendants^ along  with  the  Lewis  Investment  Company. 

The  complaint  charges  the  Lewis  Investment  Com- 
pany with  negligence  in  the  following  particulars : 

**  First.  That  in  March  1914,  a  fire  had  destroyed 
the  dock  and  its  contents  situated  upon  the  dock  prop- 
erty of  said  defendant  lying  to  the  north  of  and  sep- 
arated from  the  planing-mill  property  of  plaintiff, 
Northwest  Door  Company,  by  the  Albina  Ferry  slip, 
which  is  about  sixty  feet  in  width,  and  that  the  said 
defendant,  on  or  about  the  12th  day  of  May,  1914, 
in  order  to  consume  and  destroy  debris  and  waste 
upon  said  dock  premises  remaining  after  said  fire, 
carelessly  and  negligently  lighted  and  kindled  a  num- 
ber of  fires  in  and  upon  its.  dock  property  with  the 
charred  and  scorched  timbers,  merchandise  and  other 
inflammable  matter  thereon,  and  in  the  scorched  and 
charred  wheat  remaining  thereon. 

*' Second.  That  said  defendant  carelessly  and 
negligently  kept  said  fires  burning  up  to  and  includ- 
ing June  3,  1914,  and  to  the  time  of  the  fire  that  it  is 
alleged  destroyed  the  property  of  the  plaintiff.  North- 
west Door  Company,  and  negligently  and  carelessly 
replenished  and  increased  and  augumented  said  fires 
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during  all  of  said  times,  and  particnlarly  on  said  third 
day  or  June,  1914. 

**  Third.  That  said  defendant,  in  total  disregard  of 
plaintiff's  rights  and  the  danger  to  the  property  of 
plaintiff,  Northwest  Door  Company,  carelessly  and 
negligently,  during  the  times  it  is  alleged  said  fires 
were  burning,  and  particularly  on  the  3d  day  of  June, 
19H,  refused  to  take  any  steps  to  guard  and  control 
said  fires,  and  failed  and  neglected  to  guard  the  same, 
or  any  of  them,  or  to  take  any  precaution  to  prevent  the 
same  from  spreading  to  or  communicating  with  prop- 
erty in  the  vicinity,  or  to  or  with  the  adjacent  mill  or 
property  of  the  plaintiff.  Northwest  Door  Company, 
and  carelessly  and  negligently  failed  to  keep  men  on 
said  premises  to  prevent  the  escape  and  spread  of  said 
fires  to  surrounding  property,  and  to  the  mill  ^nd 
property  of  the  plaintiff,  Northwest  Door  Company. 
,  "Fourth.  That  said  defendant  negligently  and 
carelessly  caused  and  permitted  said  fires  to  spread 
and  communicate  to  the  timbers  of  and  to  bum  in  the 
bulkhead  located  at  the  south  end  of  defendant's  said 
dock  property. 

*' Fifth.  That  on  the  third  day  of  June,  1914,  while 
said  fires  were  burning  in  said  debris  and  in  said  bulk- 
head, and  while  a  strong  wind  was  blowing  from  the 
northwest,  the  said  defendant  carelessly  and  negli- 
gently failed  to  extinguish  said  fires,  and  negligently 
and  carelessly  kept  the  same  burning,  and  negligently 
and  carelessly  failed  to  prevent  the  communication 
and  spread  thereof  to  the  said  planing-mill  property 
of  the  plaintiff,  Northwest  Door  Company. 

'  *  Sixth.  That  the  said  defendant,  by  its  agents,  ser- 
vants, and  employees,  lighted  and  kindled  said  fires 

upon  the day  of  May,  1914,  and  replenished  the 

same  and  kept  the  same  burning  up  until  the  destruc- 
tion of  the  planing-mill  property  of  plaintiff,  North- 
west Door  Company,  upon  June  3, 1914,  without  first, 
or  at  all,  having  obtained  a  written  permit  so  to  do, 
signed  by  the  Chief  Engineer  of  the  Fire  Department 
of  the  City  of  Portland,  Oregon,  in  violation  of 
Ordinance  No.  24014   of  the  said   City   of   Portland, 
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regulating  the  lighting  of  fires  in  the  open  air  of  said 
city." 

Plaintiffs  further  alleged  in  their  complaint  that  by 
reason  of  the  said  defendant's  alleged  aforesaid  care- 
lessness and  negligence,  and  by  reason  of  the  alleged 
violation  by  it  of  the  above-mentioned  ordinance  of  the 
City  of  Portland,  Oregon,  large  quantities  of  sparks, 
burning  cinders  and  live  coals  were  blown  and  cast  and 
scattered  by  the  winds  from  said  fires  on  the  premises 
of  the  defendant,  to  and  upon  the  mill  building  and 
property  of  the  Northwest  Door  Company,  and  upon 
the  shed  or  waiting-room  adjacent  to  said  plain tiflf's 
said  mill  located  upon  the  Albina  Ferry  Slip,  and 
that  thereupon  said  sparks,  burning  cinders  and  live 
coals  kindled  and  lighted  and  set  said  shed  and  wait- 
ing-room and  the  mill  and  the  property  of  the  plaintiff 
on  fire,  and  that  the  fi^e  in  said  shed  or  waiting-room 
was  communicated  to  the  said  mill  and  property  of  the 
plaintiff.  Northwest  Door  Company,  completely  de- 
stroying the  same  and  all  of  the  property  of  the  plain- 
tiff described  in  and  referred  to  in  the  amended  com- 
plaint, to  the  damage  of  plaintiff.  Northwest  Door 
Company,  and  its  real  and  personal  property  described 
in  the  amended  complaint,  in  the  full  sum  of  $150,000. 

The  carelessness  and  negligence  charged  against 
the  said  defendant  by  plaintiffs,  as  well  as  the  alleged 
violation  of  the  city  ordinance  by  said  defendant,  were 
denied  by  defendant  Lewis  Investment  Company,  in 
its  answer. 

The  case  was  tried  before  a  jury,  which  resulted  in 
a  verdict  and  judgment  against  defendant  for  seventy 
thousand  ($70,000)  dollars  damages,  from  which  judg- 
ment it  appeals,  assigning  the  following  alleged 
errors : 
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First:  That  the  court  erred  in  rendering  judgment 
in  favor  of  plaintiff. 

Second :  That  the  court  erred  in  instructing  the  jury 
as  follows : 

"It  is  alleged  by  plaintiffs  that  the  plaintiff  and  de- 
fendant Insurance  companies  had,  prior  to  the  fire  in 
question,  issued  their  several  policies  of  insurance  to 
tiie  plaintiff  Northwest  Door  Company,  and  that  after 
said  fire  the  insurance  companies  respectively  paid  to 
plaintiff  Northwest  Door  Company  the  full  amount  of 
msurance  issued  by  them  upon  said  property. 

**I  instruct  you  that  where  an  Insurance  Company 
pays  a  loss  under  a  policy  issued  by  it  upon  property 
damaged  or  destroyed  by  fire,  where  such  fire  occurs 
through  the  negligence  of  a  third  person,  such  Insur- 
ance Company  becomes  subrogated  to  the  rights  of 
the  insured  to  the  extent  of  the  money  paid  by  it  under 
such  policy,  and  in  an  action  at  law  for  the  recovery 
of  damages  to  ^uch  property  from  such  third  persons 
where  the  insurance  dees  not  equal  the  loss  alleged  to 
have  been  sustained,  it  is  the  duty  of  the  Insurance 
Company  and  the  owner  to  join  as  parties  in  such 
action.  The  defendant  against  whom 'such  action  is 
brought  has  no  right  to  the  benefits  of  the  insurance 
and  cannot  rely  either  in  whole  or  in  part,  on  the  de- 
fense that  the  owner  of  the  property  has  been  pre- 
viously paid  by  the  Insurance  Company.  Payment  to 
the  owner  by  an  Insurance  Company  of  the  amount  of 
his  loss,  in  whole  or  in  part,  does  not  bar  the  right 
of  action  against  one  originally  liable  for  the  loss.  In 
this  case  the  defendant,  Lewis  Investment  Company, 
has  no  concern  with  any  contract  that  the  plaintiff. 
Northwest  Door  Company,  may  have  had  with  the  In- 
surance companies,  and  said  defendant's  right  or 
liabilities  can  neither  be  increased  nor  diminished  by 
the  fact  that  such  contracts  exist.  Therefore,  I  in- 
struct you  that  in  determining  the  damages,  if  you 
reach  that  stage  of  the  case,  you  should  proceed  as 
though  the  Insurance  Companies,  plaintiff  and  defend- 
ant, were  not  parties  to  the  cause,  and  as  though  the 
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action  was  prosecuted  by  the  plaintiff,  Northwest  Door 
Company,  alone  against  the  defendant,  Lewis  Invest- 
ment Company,  alone,  and  if  yon  should  award  dam- 
ages it  will  be  your  duty  to  find  generally  for  the  plain- 
tiffs, as  their  several  interests  are  regarded  as  a  single 
claim.  Of  course  you  understand  while  that  is  true, 
the  Insurance  companies  are  parties  plaintiff  and  de- 
fendant just  the  same.** 

Third:  That  the  court  erred  in  refusing  defendant's 
request  for  the  following  instruction :  , 

**I  instruct  you  that  so  far  as  the  Insurance  com- 
panies plaintiffs  are  concerned  in  this  case,  that  there 
is  no  right  shown  for  the  said  Insurance  companies  to 
recover  for  any  negligence  on  the  part  of  the  Lewis 
Investment  Company  allowing  said  Insurance  Com- 
panies to  recover,  and  therefore  I  instruct  you  that  you 
are  not  to  find  a  verdict  in  favor  of  the  said  Insur- 
ance companies  plaintiff,  or  any  of  them  jointly  or 
severally  as  against  the  Lewis  Investment  Company/* 

r 

Fourth :  That  the  court  erred  in  instructing  the  jury 
as  follows : 

''If  you  find  from  a  preponderance  of  the  evi- 
dence that  the  Lewis  Investment  Company  kindled  and 
lighted  fires  on  its  said  dock  premises  for  the  purpose 
of  burning  debris  and  waste,  as  alleged  in  plaintiffs  * 
amended  complaint,  without  first  having  obtained  a 
written  permit  so  to  do  signed  by  the  Chief  Engineer 
of  the  Fire  Department  of  the  City  of  Portland,  as  re- 
quired by  the  ordinance  of  said  city,  and  that  sparks, 
burning  cinders  or  coals  were  carried  by  the  wind  from 
said  fire  or  fires,  to  the  property  of  the  Northwest 
Door  Company,  thereby  igniting  and  setting  the  same 
on  fire,  and  you  further  find  that  the  kindling  and 
lighting  of  said  fires  was  the  approximate  cause  of  the 
communication  of  said  sparks,  burning  cinders  or  coals 
to  said  planing-mill  property,  and  the  destruction 
thereof  by  fire,  you  should  find  for  plaintiffs. 

**In  this  connection,  I  instruct  you  that  where 
an  act  is   done   in   violation   of   a  city   ordinance^ 
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which  act  is  the  proximate  cause  of  injury  to  the  prop- 
erty of  another,  the  owner  of  that  property  is  not  re- 
quired to  prove  that  such  act  was  negligently  done,  but 
the  law  regards  such  act  as  negligence  in  itself. 

"If  you  find  that  the  violation  of  the  ordinance  did 
not  cause  the  fire  in  this  case,  then  it  could  haVe 
nothing  to  do  with  the  matter,  and  should  not  be  con- 
sidered by  you, 

"In  other  words,  if  the  fire  would  have  taken  place 
anyhow,  whether  there  was  a  written  permit  or  not,  it 
wouldn't  make  any  difference  whether  they  had  the 
permit  or  not. '  * 

Fifth :  That  the  court  erred  in  failing  to  give  the  fol- 
lowing instruction  requested  by  defendant  : 

"I  instruct  you  that  there  is  no  evidence  in  this 
case  showing  a  violation  of  any  ordinance  which  wa? 
the  proximate  cause,  or  had  anything  to  do  with  the 
setting  of  the  fire  at  the  plant  of  the  Northwest  Door 
Company,  and  therefore  instruct  you  to  disregard  any 
evidence  as  to  the  violation  of  the  ordinance." 

Sixth:  The  court  erred  in  giving  the  following  in- 
struction: 

"In  this  connection  I  instruct  you  that  where  an 
act  is  done  in  violation  of  a  city  ordinance,  which  act 
is  the  proximate  cause  of  injury  to  the  property  of  an- 
other, the  owner  of  that  property  is  not  required  to 
prove  that  such  act  was  negligently  done,  but  the  law 
regards  such  act  as  negligence  in  itself.'' 

Seventh:  That  the  court  erred  in  admitting  in  evi- 
dence Ordinance  24,014  of  the  City  of  Portland,  Ore- 
gon,, which  reads  as  follows : 

"Section  1.  It  shall  be  unlawful  for  any  person  to 
light  or  kindle  a  bonfire  or  any  fire  for  the  purpose  of 
consuming  waste  material  in  the  open  air,  within  the 
limits  of  the  City  of  Portland,  regardless  of  whether 
the  same  be  lighted  on  a  pilblic  street  or  other  public 
ground,  or  on  private  property,  without  first  having 
obtained  a  written  permit  so  to  do,  signed  by  the  Chief 
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Engineer  of  the  Fire  Department,  who  shall  in  all 
cases;  when  requested  so  to  do,  grant  permits  therefor, 
excepting  when  in  his  judgment,  the  kindling  of  such 
fires  ^ould  endanger  the  safety  of  life  or  property. 

''Section  2.  Any  person  violating  any  of  the  pro- 
visions of  this  ordinance  shall,  upon  conviction  thereof 
in  the  Municipal  Court,  be  punished  by  a  fine  not  ex- 
ceeding five  hundred  ($500)  Dollars,  or^by  imprison- 
ment in  the  City  Jail  for  not  more  than  ninety  (90) 
days,  or  by  both  such  fine  and  imprisonment/* 

7%.  The  court  erred  in  refusing  to  give  the  follow- 
ing instruction  requested  by  defendants: 

**  Negligence  may  be  defined  as  the  failure  to  do 
that  which  a  reasonably  prudent  person,  guided  by 
those  considerations  which  ordinarily  regulate  the  con- 
duct of  human  affairs,  would  have  done  under  the  cir- 
cumstances, or  the  doing  of  something  which,  under 
the  circumstances,  a  reasonably  prudent  person  would 
not  have  done. ' ' 

Eighth :  The  court  erred  in  giving  the  following  in- 
struction : 

''Negligence  is  the  counter  term  of  diligence.  It  is 
the  want  of  that  reasonable  care  which  would  be  exer- 
cised by  a  person  of  ordinary  prudence  under  the 
existing  circumstances,  having  in  mind  the  probable 
danger  of  injury. 

' '  This  is  the  standard  by  which  you  are  to  determine 
in  this  case  whether  there  was  any  negligence  upon  the 
part  of  the  Lewis  Investment  Company.  You  will 
observe  that  this  description  of  negligence,  which  I 
have  given  you,  does  not  call  for  the  highest  degree  of 
care,  nor  yet  is  it  satisfied  with  a  low  degree  of  care. 
The  law  has  taken  as  its  standard  the  man  of  ordinary 
prudence  and  when  the  law  undertakes  through  the 
tribunal  which  is  called  upon  to  determine  the  fact 
whether  one  has  been  negligent  or  not,  the  question  is : 
was  the  conduct  of  the  one  charged  the  reasonable 
conduct  of  a  person  of  ordinary  prudence,  under  the 
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existing  circninstances,  having  in  view  the  probable 
danger  of  injury.*' 

Ninth :  The  court  erred  in^  giving  the  following  in- 
struction : 

"I  instruct  you  that  in  the  event  you  find  for  the 
plaintiffs  it  will  be  vour  duty  to  award  plaintiffs  such 
sum  not  exceeding  One  Hundred  Fifty  Thousand  Dol- 
lars as  you  may  find  the  plaintiff,  Northwest  Door 
Company,  damaged  by  reason  of  said  fire  by  the  de- 
struction of  its  two  story  frame  building  and  additions, 
including  trams,  platforms,  wharfs,  log  slides,  piling, 
capping  anyl  bulkheads :  and  also  fixed  and  movable 
machinery,  parts,  attachments  and  connections,  set- 
tings and  foundations  of  same,  including  shafting, 
gearing,  pulleys,  bearings,  belting,  planers,  engines, 
pumps,  piping,  tools,  millwright  works,  saws,  convey- 
ers, rollers,  skids,  cranes,  chams,  cars,  wagons,  tracks, 
wheelbarrows,  jacks,  electric  light  and  .power  system, 
blow-pipe  system,  fire  protection  system,  tools,  imple- 
ments, supplies  and  apparatus  and  patterns  contained 
in  and  about  said  above  described  mill  building  and 
additions  thereto;  also  planing  mill  stock  manufac- 
tured and  unmanufactured,  and  in  process  of  manu- 
facture, and  lumber  and  material  for  manufacturing 
the  same,  and  office  furniture,  equipment,  fixtures,  sup- 
plies, books,  records  and  papers. ' ' 

Tenth :  That  the  court  erred  in  refusing  to  give  the 
following  instruction: 

**I  instruct  you  in  this  case  that  it  is  necessary  for 
the  plaintiffs  before  they  can  recover,  to  prove  three 
things:  First,  that  the  fire  occurred;  second,  that  the 
fire  in  the  door  factory  was  caused  by  the  fire  from  the 
rains  of  the  Lewis  Investment  Company  or  the  Co- 
lumbia Dock;  and  third,  that  the  Lewis  Investment 
Company,  or  its  workmen,  were  guilty  of  negligence 
at  the  time,  causing  the  fire  to  be  communicated  from 
the  Columbia  Dock  to  the  door  factory.  It  is  not  suf- 
Went  for  the  plaintiffs  to  prove  one  or  two  of  these 
elements,  but  all  three  of  the  elements  must  be  proved 
to  your  satisfaction  by  a  preponderance  of  the  evi- 
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dence,  and  if  the  plaintiffs  fail  to  prove  by  a  prepon- 
derance of  the  evidence  all  three  of  these  items,  then 
I  instruct  yon  that  the  plaintiffs  cannot  recover. ' ' 

Eleventh :  That  the  court  erred  in  admitting  photo- 
graphs onered  by  plaintiff,  Northwest  Door  Company. 

Twelfth :  That  the  court  erred  in  admitting  the  testi- 
mony of  Clara  B.  Thomas  as  an  expert  witness  on 
values. 

Thirteenth:  That  the  court  erred  in  admitting  the 
testimony  of  L.  A.  Lewis,  showing  the  estimated  cost 
of  removing  debris  from  Columbia  Dock. 

Fourteenth :  That  the  court  erred  in  admitting  testi- 
mony of  C.  W.  Robison,  in  relation  to  finding  fire  in 
the  bulkhead  on  the  south  side  of  Columbia  Dock  two 
days  subsequent  to  the  fire. 

Fifteenth :  That  the  court  erred  in  failing  to  give  the 
following  instruction  requested  by  defendants: 

* '  I  instruct  you  that  where  a  fire  is  in  progress  upon 
a  person's  premises,  which  fire,  however,  was  not 
started  by  the  person  owning  the  premises,  the 
measure  of  duty  on  the  person  owning  the  premises  is 
to  use  only  ordinary  care  and  diligence  to  prevent  that 
fire  from  spreading  to  other  premises. '» 

Sixteenth :  That  the  court  erred  in  failing  to  give  the 
following  instruction  requested  by  defendants : 

**  Therefore,  in  this  case,  if  you  should  find  that  the 
fire  on  the  premises  of  the  Lewis  Investment  Company 
was  not  Istarted  by  the  Lewis  Investment  Company,  or 
its  agents,  but  from  some  other  source,  and  you  should 
further  believe  that  the  said  defendants  did  use  or- 
dinary care  and  diligence,  then  the  defendants  in  this 
case  would  not  be  liable. ' '  Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Wilbur,  Spencer  <&  Beckett  and  Messrs.' Teal^ 
Minor  &  Win  free,  with  oral  arguments  by  Mr.  Ralph 
R.  Wilbur  and  Mr.  Joseph  N.  Teal. 
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For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Sheppard  <&  Brook,  Messrs.  Veazie,  McCourt 
d  Veazie,  and  Messrs.  Goodfellow,  Eells,  Moore  &  Or^ 
rick,  with  oral  arguments  by  Mr.  Chester  A.  Sheppard 
and  Mr.  John  McCourt. 

McBRIDE,  C.  J. — The  testimony  in  this  case  covers 
more  than  one  thousand  pages  and  is  conflicting  in 
many  particulars  and  a  general  review  of  it  is  im- 
practicable. It  is  suflScient  to  say  generally  that  there 
was  sufficient  testimony  to  justify  the  jury  in  finding 
that  the  destruction  of  plaintiff 's  mill  was  caused  by  the 
negligence  of  the  defendant,  Lewis  Investment  Com- 
pany,  in  lightihg  and  maintaining  its  fires  upon  the  Co- 
lumbia Dock  property,  even  though  this  court,  fitting 
as  triers  of  the  fact,  might  arrive  at  a  different  conclu- 
sion. Our  task  is  to  ascertain  and  determine  from  the 
record  whether  the  trial  was  so  conducted  and  the  jury 
so  instructed  that  no  error  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  may  have  influenced 
the  verdict  arrived  at. 

We  will  consider  the  alleged  errors  in  the  order  in 
which  they  are  assigned  in  the  abstract,  and  as  shown 
in  the  foregoing  statement 

1.  The  first  assignment  is  merely  formal  and  need 
not  be  discussed. 

2-4.  As  to  the  second  assignment,  we  are  of  the 
opinion  that  the  instruction  correctly  states  the  law : 
Fireman's  Ins.  Co.  v,  Oregon  R.  R.  Co.j  45  Or.  53  (76 
Pac.  1075,  2  Ann.  Gas.  360,  67  L.  R  A.  161,  and  cases 
there  cited). 

5.  It  is  further  contended  that  there  is  no  legal  evi- 
dence that  the  insurance  companies  paid  any  losses  on 
account  of  the  fire,  and  that  plaintiffs  have,  therefore, 
failed  to  establish  their  right  to  subrogation.    It  is 
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true  the  testimony  in  this  regard  was  oral  and  in- 
formal, but  it  was  received  without  objection  and  was 
sufficient  to  take  the  matter  to  the  jury.  Samuel  Con- 
nell,  president  of  the  Northwest  Door  Company,  testi- 
fied in  substance,  that  he  had  examined  the  complaint 
and  knew  the  list  of  companies  therein  specified ;  that 
the  Northwest  Door  Company  had  insurance  with  all 
those  companies,  and  that  the  losses  were  paid,  as  set 
forth  in  the  complaint.  In  the  absence  of  any  objec- 
tion, this  epitomized  the  whole  subject  and  was  prob- 
ably quite  as  enlightening  to  the  jury  as  the  presence 
of  the  policies,  proofs  of  loss  and  receipts  for  payment 
thereof,  would  have  been.  There  was  no  necessity  for 
any  formal  assignments  of  pro  rata  proportions  of  the 
losses  paid  to  the  companies  paying  them.  As  shown 
by  Fireman's  Ins.  Co.  v.  Oregon  R.  R.  Co.,  45  Or.  53 
(76  Pac.  1075,  2  Ann.  Cas.  360,  67  L.  E.  A.  161),  the 
right  of  an  insurance  company  to  subrogation  follows 
as  a  matter  of  law  from  its  payment  of  the  loss.  For 
the  reasons  above  stated  the  request  embraced  in  as- 
signment IV  was  properly  refused. 

6,  7.  Assignments  V  and  VI  relate  to  the  instruction 
of  the  court,  relating  to  the  effect  of  the  violation  of 
the  city  ordinance,  prohibiting  the  lighting  or  kindling 
of  fires  within  the  city  limits  without  a  permit  from  the 
chief  engineer  of  the  fire  department.  It  is  conceded 
the  defendant  had  no  such  permit.  It  applied  for  a 
permit,  which  the  chief  engineer  declined  to  grant  but 
referred  defendant  to  th§  mayor,  who  gave  it  some 
sort  of  verbal  permission  to  bum  the  debris  on  the  re- 
mains of  Columbia  Dock,  but  this  permission  was, 
legally,  as  ineffective  as  though  it  had  been  granted  by 
the  pastor  of  one  of  the  city  churches.  It  stands, 
therefore,  practically  admitted  that  any  fire  kindled 
or  lighted  by  defendant,  in  the  process  of  removing 
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the  debris  from  its  dock,  was  maintained  in  violation 
of  the  ordinance. 

This  being  true  and  assuming  that  there  was 
evidence  to  go  to  the  jury,  tending  to  show  that  the 
burning  of  plaintiff's  mill  was  the  result  of  fire  com- 
municated from  the  bonfires  so  unlawfully  built  and 
maintained,  the  question  as  to  whether  the  building 
of  such  bonfires  constituted  negligence  per  se  or  were 
merely  evidence  of  negligence  becomes  very  important. 

The  decisions  in  this  state  are  not  harmonious.  In 
Beck  V.  Va/ncouver  R.  R.  Co.,  25  Or.  32  (34  Pac.  753), 
such  violation  was  held  to  be  only  evidence  of  neg- 
ligence. In  Ktim  V.  Oregon  B.  £  N.  Co.,  51  Or.  191 
(93  Pac.  141,  94  Pac.  504),  Justice  Moobb,  without 
directly  passing  upon  the  question,  intimates  that  such 
a  violation  is  only  evidence  of  negligence.  In  Peter-  ^ 
son  V.  Standard  OU  Co.,  55  Or.  511  (106  Pac.  337, 
Ann.  Cas.  1912A,  625),  the  writer  of  the  opinion  sug- 
gested that  such  violation  was  evidence  of  negligence 
and  not  negligence  per  se,  and  attempted  to  distinguish 
between  city  ordinances  and  state  statutes  in  that  re- 
gard. The  direct  question  was  not  involved  in  that 
case,  which  was  brought  under  a  state  statute  and 
only  arose  incidentally.  The  same  doctrine  was  an- 
noimced  in  Palmer  v.  Portia^,  Ry.  L.  &  P.  Co.,  56  Or. 
262  (108  Pac.  211),  and  in  Stewart  v.  Portland  Ry.  L.  d> 
P.  Co.,  58  Or.  377  (114  Pac.  936),  several  of  these  being 
written  by  the  author  of  this  opinion,  and  representing 
then  and  now  his  personal  view  upon  a  question  upon 
which  the  courts  are  at  variance. 

luMorga/nY.Bross,^  Or.  63  (129  Pac.  118),  the 
question  came  up  again,  and  in  an  opinion  by  the  late 
Justice  Moobb  the  doctrine  announced  in  Beck  v.  Vcm- 
couver  R.  R.  Co.,  25  Or.  32  (34  Pac.  753),  and  the  cases 
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following  that  case,  was  overruled  and  the  doctrine  an- 
nounced that,  Violation  of  an  ordinance  for  the  pro- 
tection of  the  public,  constituted  negligence  per  se. 
This  case  was  the  subject  of  much  discussion  and  some 
difference  of  opinion  here,  but  it  represented  the  de- 
liberate judgment  of  a  majority  of  the  court,  and  must 
be  taken  as  a  final  interpretation  of  the  law  in  this 
jurisdiction.  The  same  rule  was  adopted  iln  Rudolph 
V.  Portland  Ry.  L.  £  P.  Co.,  72  Or.  560  (144  Pac.  93). 

It  being  now  the  settled  law  in  this  state  that  viola- 
tion of  ordinances,  of  the  character  of  the  one  under 
discussion,  constitutes  negligence  per  $e,  it  now  re- 
mains to  apply  the  rule  to  the  circumstances  of  this 
case. 

It  is  fundamental  that  a  person  committing  an  un- 
lawful act,  which  is  the  proximate  cause  of  injury  to 
another,  will  be  compelled  to  respond  in  damages  for 
such  injury.  The  building  of  bonfires  upon  defend- 
ant's property  was  an  unlawful  act.  It  was  not 
unlawful  to  fail  or  neglect  to  secure  a  permit,  be- 
cause so  long  as  no  fire  was  kindled  the  having  or  not 
having  a  permit  was  of  no  consequence.  The  un- 
lawful act  consisted  in  kindling  a  fire  without  the 
permit.  The  object  of  the  ordinance  was  to  prevent 
the  building  of  bonfires  in  those  cases  or  at  those 
seasons  or  in  those  localities  when,  in  the  experi- 
enced judgment  of  the  chief  engineer  of  the  fire  de- 
partment, such  fires  might  result  disastrously. 

Whether  with  good  or  bad  intent  the  fact  remains 
that  defendant,  in  the  light  of  plaintiffs '  evidence  and 
in  the  judgment  of  the  jury,  unlawfully  kindled  a  fire 
which  burned  plaintiff's  property.  Assuniing,  as  we 
must  after  verdict,  that  the  fires  maintained  by  defend- 
ant produced  the  injury,  we  have  this  syllogism.  The 
def enda'nt  unlawfully  kindled  a  fire ;  it  destroyed  plain- 


April,  1919.]     Northwest  Door  Co.  v.  Lewis  Inv.  Co.    203 

tiff's  property;  therefore,  defendant  must  respond  in 
damages.  It  is  idle  to  speculate  upon  what  would 
have  happened  if  defendant  had  secured  a  permit.  If 
defendant  had  acquiesced  in  what  was  practically  a  re- 
fusal by  the  chief  engineer  to  issue  the  permit,  and 
taken  some  other  method  of  disposing  of  the  waste  and 
debris,  which  encumbered  its  property,  then  (assum- 
ing the  verdict  of  the  jury  to  be  correct)  no  fire  would 
have  happened.  The  proximate  cause  of  the  injury  in 
this  case  was  the  unlawful  building  of  a  fire  so  near  the 
property  of  plaintiff  that  the  fire  got  out  of  bounds 
and  destroyed  plaintiff's  property. 

The  case  of  Burbank  v.  Bethel  Steam  Mill  Co.,  75 
Me-  373  (46  Am.  Rep.  400),  cited  by  counsel,  is  easily 
distinguished  from  the  present.  In  that  case  the 
statute  made  the  erection  of  a  steam  engine  in  any 
municipality  a  nuisance  unless  a  license  was  obtaine4. 
The  defendant  erected  such  an  engine  aijid  it  was 
claimed  the  sparks  therefrom  set  fire  to  and  burned  de- 
fendant's  mill,  and  that  the  fire  from  the  burning  mill 
was  communicated  to  plaintiff's  house  and  destroyed 
it.  In  that  case  the  thing  prohibited  was  not  the  di- 
rect cause  of  the  injury.  The  erection  of  the  engine 
in  itself  did  not  destroy  the  plaintiff's  property,  but 
the  use  made  of  it  after  it  had  been  unlawfully  built 
was  the  injury  complained  of. 

The  distinction  made  by  the^court  seems  subtle  and 
very  technical  and  is  not  borne  out  by  the  cases  cited 
in  support  of  it.  The  court  seems  to  have  assumed  that 
a  license  must  necessarily  have  issued  in  case  it  had 
been  applied  for ;  in  fact,  the  provision  of  the  statute 
seems  more  designed  to  provide  for  inspection  and  in- 
quiry into  the  method  of  its  erection  and  the  safe- 
guards against  public  danger  and  convenience,  than 
for  any  other  purpose.    Thus  the  statute  provided  for 
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a  public  notice  of  the  hearing  of  the  application  and  an 
investigation  as  to  the  height  of  chimneys,  flu^s,  size 
of  boiler  and  furnace,  and  means  of  protection  against 
fire  and  explosion :  Me.  Bev.  Stats.,  p.  214,  §  13  et  seq. 

This  statute  did  not  make  the  erection  of  such 
an  engine  a  criminal  offense,  but  provided  that  the 
authorities  might  cause  it  to  be  abated  as  a  nuisance. 
The  case  seems  to  be  an  unique  one  and,  in  the  writer's 
opinion,  is  not  sustained  by  the  better  authorities, 
while  some  of  the  authorities  cited  in  the  opinion  cer- 
tainly lay  down  a  different  doctrine  from  that  therein 
expressed. 

It  will  be  noticed  the  Maine  case  was  not  an  action 
based  upon  violation  of  a  municipal  ordinance,  but 
upon  a  violation  of  a  state  statute  and,  therefore,  if 
authority  in  any  way  in  this  case  it  would  be  upon  the 
proposition  that  when  violation  of  a  state  statute  is 
the  proximate  cause  of  any  injury,  such  violation  is  not 
negligence  per  se  but  only  evidence  of  negligence,  a 
doctrine  repudiated  in  Peterson  v.  Standard  Oil  Co,, 
55  Or.  611  (106  Pac,  337,  Ann.  Gas.  1912A,  625),  and 
by  the  great  weight  of  authority  in  this  country.  The 
Maine  case  does  not  attempt  to  differentiate  between 
the  effect  of  state  statutes  and  municipal  ordinances  in 
the  respects  mentioned,  and  Maine  may  be  classed 
among  the  few  states  holding  that  the  injurious  viola- 
tion of  a  state  statute  is  only  prima  facie  evidence  of 
negligence. 

Error  is  predicated  upon  the  failure  of  the  court  to 
give  the  instruction  set  forth  in  assignment  VIIV^, 
but  this  request  is  practically  included  in  the  instruc- 
tion set  forth  in  assignment  VIII. 

8.  Assignment  VIII  challenges  the  correctness  of  the 
instruction  therein  set  forth,  by  reason  of  the  words 
** having  in  view  the  probable  danger  of  injury,**  Jiav- 
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ing  been  added  at  the  end  of  each  paragraph.  It  is 
earnestly  argned  that  the  words  quoted  constituted  ju- 
dicial intimation  to  the  jury  that  there  were  dangers 
connected  with  the  methods  used  by  the  defendant  in 
clearing  away  the  debris  from  its  dock  and  was,  there- 
fore, likely  to  have  had  a  prejudicial  effect  against  de- 
fendants. We  think  the  assumption  far-fetched.  The 
proposition  was  stated  generally  and  without  refer- 
ence to  any  fact  in  the  particular  case,  and  merely 
amounted  to  saying  that  on^  using  fire,  a  known  dan- 
gerous element,  should  consider  the  probable  conse- 
quences of  such  use  and  the  known  dangera  that  re- 
sult from  the  element  getting  beyond  control,  and  use 
ordinary  care  to  prevent  such  consequences.  The 
phrase  objected  to  is  a  mere  variation  of  the  language 
used  in  Kendrick  v.  Towle,  60  Mich.  363  (27  N.  W. 
567,  1  Am.  St.  Rep.  526),  wherein  the  trial  court  de- 
fined negligence  as  follows : 

**  Negligence  consists  in  the  failure  to  use  that  de- 
gree of  care  which  the  law  requires  for  the  protection 
of  interests  likely  to  be  injuriously  affected  by  the 
want  of  it. ' ' 

Concerning  which  definition  the  court  observes : 

*  *  This  definition  was  given  by  one  of  the  ablest  ele- 
mentary law-writers  of  modem  times,  and  has  received 
the  approval  of  this  court:  Flint  £  P.  M.  Ry.  Co.  v. 
Sta^k,  38  Mich.  717 ;  Brown  v.  Congress  £  B.  St.  Ry. 
Co.,  49  Mich.  153  (13  N.  W.  494),  and  we  see  no  good 
reason  for  withdrawing  that  approval.** 

In  Martin  et  al.,  v.  Texas  <&  Pac.  Ry.  Co.j  87  Tex. 

117  (26  S.  W.  1052),  the  court  approved  the  following 

instruction : 

**By  ordinary  and  proper  care  and  diligence,  is 
meant  such  care  and  diligence  as  a  person  of  ordinary 
prudence  and  caution  would  commonly  exercise  under 
the  circumstances^  and  the  degree  of  care  and  dilisrence 
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required  in  each  case  is  proportionate  to  the  amou/nt  of 
danger  probably  con^equsnt  to  a  failure  to  exercise 
care  and  diligence.'* 

In  the  case  at  bar,  while  we  would  not  commend  the 
phrase  criticised  as  the  best  possible  language  that 
could  have  been  used,  we  are  satisfied  that  it  never 
<ould  have  been  taken  by  the  jury  as  an  expression  of 
opinion  as  to  the  merits  of  any  phase  of  the  contro- 
versy, and  it  is  sustained  by  good  authority.  Taking 
the  charge  upon  this  subject  as  a  whole,  it  was  entirely 
fair  to  the  defendant. 

9.  Assignment  IX  predicates  error  ppon  the  court 
enumerating  certain  items  of  damages,  concerning 
which  it  is  claimed  that  no  testimony  was  given.  It  is 
apparent  that  the  court  in  its  charge  read  from  the 
complaint  the  list  of  items  of  property,  which  it  was 
claimed  were  destroyed  by  fire,  and  then  instructed 
the  jury  that  if  it  found  for  the  plaintiff  it  should 
allow  such  sum  as  it  should  find  the  plaintiff  was  dam- 
aged by  their  destruction.  In  this  enumeration  there 
are  some  items  of  apparently  minor  importance,  con- 
cerning which  no  testimony  was  given  at  the  trijj. 

Defendant's  counsel  enumerates  trains,  log  slides, 
bulkheads,  gearing,  conyerers,  rollers,  skids,  cranes, 
chains,  wheelbarrows  and  jacks,  as  the  items  concern- 
ing which  no  testimony  was  given,  but  as  to  several  of 
these  the  objection  amounts  to  a  mere  verbal  distinc- 
tion, the  articles  being  called  by  one  name  in  the  com- 
plaint and  by  another,  or  other  designations,  in  the 
testimony.  But  it  is  beyond  question  that  there  was 
no  evidence  showing  the  existence  of  any  log  slides  or 
bulkheads  in  connection  with  the  plant,  and  there  may 
be  one  or  two  other  small  items  in  the  same  condition, 
although  after  a  second  reading  of  the  testimony  the 
writer  is  unable  to  recall  any  others. 
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But  we  do  not  think  the  exception  was  sufficient  to 
save  the  point  urged.  The  objection  should  have  dis- 
tinctly pointed  out  to  the  court  the  items  concerning 
which  no  testimony  had  been  offered  so  they  could 
have  been  eliminated.  In  matters  concerning  the  ad- 
mission of  evidence  the  law  has  certain  general 
formulae,  such  as  ** irrelevant,**  ** incompetent, ' *  or 
'* immaterial,"  which  are  frequently  but  not  always 
held  to  sufficiently  state  an  objection,  but  this  rule 
cannot  well  be  applied  to  an  exception  to  an  instruc- 
tion. An  exception  to  an  instruction  should,  in  fair- 
ness to  the  court,  be  sufficiently  definite  to  enable  the 
judge  to  check  up  on  the  evidence  aud  eliminate  an  ob- 
jection of  the  character  here  made,  by  withdrawing 
from  the  consideration  of  the  jury  the  item,  concerning 
which  no  testimony  was  offered.  To  hold  otherwise 
would  make  the  right  of  objection  on  this  ground  a 
mere  trap  to  ensnare  the  court  into  technical  error.' 

This  case  furnishes  an  example.  The  trial  was  be- 
gun on  May  15th,  and  concluded  on  June  6th,  nearly 
three  weeks  later,  the  sessions  being  practically  daily, 
except  holidays.  Over  a  hundred  witnesses  were  ex- 
amined. The  items  enumerated  in  the  complaint  were 
very  numerous  and  perhaps  amounting  to  fifty  or 
more.  To  expect  the  court  to  preside  at  the  trial,  hear 
and  rule  upon  an  objection  every  ten  minutes,  consider 
arguments  of  counsel  upon  the  law,  prepare  his  charge 
to  the  jury,  and  still  carry  in  his  memory  a  tally  of 
the  items  upon  which  testimony  was  offered,  and  be 
able  to  recall  ^those  concerning  which  no  testimony  was 
given,  would  be  to  require  more  than  any  judge  on 
earth  is  capable  of. 

Under  such  circumstances,  counsel  have  two  reme- 
dies; one  is  to  point  out  to  the  court  those  items  of 
plaintiff  *8  claim,  concerning  which  no  testimony  has 
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been  offered,  and  ask  that  they  be  withdrawn  from  the 
consideration  of  the  jury,  or,  they  may  object  to  the  in- 
struction, pointing  out  such  items  specifically  so  the 
court  may  correct  his  instructions  to  conform  to 
the  testimony. 

The  rule,  relating  to  ar(  instruction  of  the  character 
here  complained  of,  is  analogous  to  that  announced  in 
Murray  v.  Murray,  6  Or.  17 ;  Lang  ford  v.  Jones,  18  Or. 
307  (22  Pac.  1064) ;  Nickum  v.  Gasion,  24  Or.  380  (33 
Paq,  671,  35  Pac.  31),  in  which  it  is  held  that  where 
a  general  exception  is  taken  to  a  series  of  propositions, 
it  is  insufficient  if  one  of  them  is  good.  In  those  cases, 
as  in  this,  the  underlying  principle  is,  that  the  judge  is 
entitled  to  know  specifically  what  the  party  is  objecting 
to,  with  a  view  to  enabling  him  to  correct  the  mistake, 
if  one  exists. 

10.  Assignment  X  relates  to  the  failure  of  the  court 
to  give  the  requested  instruction  set  forth  therein. 
This  request  was  substantially  covered  in  the  general 
instruction  given,  and  there  was  no  injury  to  defend- 
ant by  the  refusal  of  the  court  to  give  it  in  the  exact 
language  desired  by  defendants. 

11.  Assignment  XI  relates  to  the  admission  of  cer- 
tain photographs  taken  two  days  after  the  fire  had 
occurred.  There  was  evidence  tending  to  show  that 
conditions  on  the  premises  photographed,  were  sub- 
stantially the  same  as  on  the  day  of  the  fire,  and  there 
was  no  error  committed  in  admitting  the  photographs. 

12.  Assignment  XII  predicates  error  in  the  admis- 
sion of  the  testimony  of  Clara  C.  Thomas,  as  to  values 
of  the  machinery  destroyed  in  the  fire,  it  being  claimed 
she  disclosed  no  qualifications  to  testify  as  an  expert 
on  values.  This  witness  testified  as  to  her  qualifica- 
tions as  follows : 
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"Q.  Where  do  you  live  Miss  Thomas  t 

"A.  Portland. 

*'Q.  What  is  your  occupation? 

I* A.  I  am  with  the  American  Wood  Working  Ma- 
chinery Co. 

**Q.  How  loM  have  you  been  working  for  themt 

**A.  About  OTx  years. 

"Q.  What  are  your  duties  there? 

"A.  I  do  clerical  work,  stenographic  work,  and  as- 
sistant to  the  manager.  / 

**Q.  Does  your  duties  there  bring  you  in  contact 
with  the  prevailing  prices  of  woodworking  machinery? 

"A.  It  does. 

**Q.  Was  that  true  in  1914? 

"A.  Yes. 

"Q.  At  that  time  were  you  acquainted  with  the  price 
of  various  woodworking  machinery? 

*'A.  Yes,  in  the  planing-mill  and  factory  line.  ^ 

'*Q.  Do  you  handle  new  machinery  and  second-hand 
machinery? 

**A.  Yes;  we  deal  principally  in  new  machinery,  but 
we  have  some  second-hand  machines. 

^'Q.  Where  does  that  company  sell  its  machines,  in 
what  states? 

"A.  We  sell  in  practically  every  state  in  the  Union, 
and  foreign  countries  also.'* 

Upon  cross-examination.  Miss  Thomas  gave  the  fol- 
lowing testimony : 

"Q.  Your  work  there  is  entirely  office  work,  is  it 
not? 

"A.  Yes,  aqid  whatever  selling  comes  into  the  office, 
I  am  more  or  less  interested  in.  I  have  sold  single 
machines,  and  also  sold  whole  planing-mill  outfits. 

**Q.  You  are  a  stenographer  in  the  office? 

''A.  Yes,  and  assistant  to  the  manager. 

"Q.  You  have  charge  of  the  stenographic  work? 

**  A.  Yes,  I  have  charge  of  the  office. 

"Q.  You  do  the  bookkeeping? 

"A.  We  have  no  books  at  alL 

92  Or.— 14 
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'*Q.  You  have  never  been  in  the  machinery  or  niill 
line  yourself,  in  a  practical  capacity  T 
''A.  No,  sir.** 

13.  The  determination  of  the  qualifications  of  a  wit- 
ness to  testify  as  an  expert,  is  within  the  sound  dis- 
cretion of  the  trial  court,  and  will  not  be  disturbed  on 
appeal  unless  there  is  no  evidence  to  sustain  the  de- 
cision :  Rugenstein  v.  Ottenheimer,  70  Or.  600  (140  Pac. 
747).  We  are  of  the  opinion  the  preliminary  testi- 
mony of  the  witness  tended  to  show  that  she  had  some, 
in  fact,  considerable  knowledge  of  th^  market  prices 
of  machinery,  and  under  the  holdings  in  this  state  this 
renders  her '  testimony  on  that  subject  competent : 
^Ulis  V.  Horticultural  Fire  Relief,  77  Or.  621  (152 
Pac.  259). 

14.  Assignment  XIII  relates  to  the  admission  of  the 
testimony  of  L.  A.  Lewis.  Paragraph  IX  of  plain- 
tiffs* complaint,  charged  the  defendaht,  Lewis  Invest- 
ment Company,  with  having  kindled  and  maintained 
fires  for  the  purpose  of  removing  and  consuming  the 
debris  upon  Columbia  Dock,  which  allegation  was 
denied  in  the  answer.  The  issue  thus  made  was  broad 
enough,  as  will  be  seen  by  the  pleadings,  to  require 
some  proof  that  the  defendant  participated  in  remov- 
ing the  debris,  especially  as  it  appeared  from  the  testi- 
mony that  the  defendant's  dock  was  occupied  by  other 
parties  at  the  time  it  was  burned.  The  fact  that  de- 
fendant had  made  a  claim  against  the  insurance  com- 

,  panics  for  the  estimated  cost  of  the  removal  of  the 
debris,  indicated  an  intention  on  its  part  to  take  charge 
of  its  removal.  The  testimony  was  not  strong  and 
somewhat  remote  but  it  was  not  inadmissible.  The 
fact  that  it  was  used  in  argument  for  a  purpose  for 
which  it  was  not  admitted,  did  not  destroy  its  rele* 
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vancy,  and  no  exception  seems  to  liave  been  taken  ta 
the  conrse  of  counsel  for  plaintiflf  in  so  misusing  it. 

15.  For  the  reasons  stated  in  respect  to  the  admis- 
sion of  the  photographs,  we  hold  that  the  testimony  of 
C.  W.  Robison,  constituting  assignment  XIV,  was 
properly  admitted. 

16.  We  think  assignments  XV  and  XVI  sufficiently 
covered  by  the  general  charge. 

In  general  instruction  VT,  negligence  is  defined  as 
the  want  of  that  reasonable  care  which  would  be  exer- 
cised by  a  person  of  ordinary  prudence  under  the  exist- 
ing circumstances,  having  in  mind  the  probable  danger 
of  injury.  Instruction  VII,  heretofore  quoted,  elab- 
orates this  definition  to  the  extent  of  making  plain 
what  constitutes  ordinary  care.  Instruction  XI  places 
the  burden  of  proof  upon  the  plaintiff  to  establish 
negligence. 

Then  follows  instruction  XII  which,  in  our  opinion, 
fully  and  fairly  covers  all  matters  embraced  in  assign- 
ments XV  and  XVI,  and  which  is  as  follows : 

**I  instruct  you  that  after  one  discovers  fire  on  his 
premises  (not  set  by  himself )  be  is  bound  to  exercise 
ordinary  care  and  diligence  to  prevent  it  from  spread- 
ing so  as  to  endanger  his  neighbor's  property.  He  is 
bound  to  put  forth  such  reasonable  effort  to  prevent 
the  fire  injuring  his  neighbor's  property  as  a  man  of 
ordinary  prudence,  who  was  actuated  by  a  proper  re- 
gard for  his  neighbor's  rights  and  safety,  would  in 
Uke  circumstances  put  forth ;  and  I  instruct  you  that  if 
you  find  from  a  preponderance  of  the  evidence  that  at 
and  prior  to  the  time  of  the  fire,  which  the  plaintiffs 
allege  destroyed  the  planing-mill  property  of  plaintiff, 
Northwest  Door  Company,  a  fire  or  fir^s  were  smolder- 
ing or  burning  upon  or  in  defendant,  Lewis  Investment 
Company 's  property,  and  that  said  defendant  knew,  or 
should  have  known,  that  said  fires  Vere  so  smoldering 
or  burning  upon  its  property,  and  that  said  defendant 
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carelessly  and  negligently  failed  to  extinguish  the 
same,  or  carelessly  and  negligently  failed  to  guard  or 
control  the  said  fire  or  fires,  or  carelessly  and  negli- 
gently failed  to  take  reasonable  precautions  to  prevent 
the  escape  and  spread  of  said  fire  or  fires  to  the  mill 
and  property  of  plaintiff  Northwest  Door  Company, 
and  you  find  that  by  reason  of  such  carelessness  and 
negligence  in  any  of  the  respects  mentioned  in  this  in- 
struction, the  planing-mill  property  of  plaintiff  North- 
west  Door  Company  was  set  on  fire  and  destroyed  by 
fire  communicated  thereto  from  sparks,  burning  cin- 
ders, or  live  coals  blown,  cast  or  scattered  by  the  winds 
from  said  fires  smoldering  or  burning  on  said  defend- 
ant's said  premises  to  and  upon  said  planing-mill 
property,  your  verdict  should  be  for  plaintiffs/' 

This  instruction  stated  the  law  fully  and  plainly 
and,  taken  in  connection  with  the  other  instructions 
referred  to,  was  suflScient. 

17.  It  is  claimed  in  the  brief,  though  not  assigned  as 
error  in  ]the  abstract,  that  the  court  erred  in  giving  the 
following  instruction : 

*'If  you  find  from  a  preponderance  of  the  evidence 
that  the  Lewis  Investment  Company  kindled  and 
lighted  fires  on  its  said  dock  premises,  for  the  purpose 
of  burning  debris  and  waste,  as  alleged  in  plaintiff's 
amended  complaint,  without  first  having  obtained  a 
written  permit  so  to  do,  signed  by  the  Chief  Engineer 
of  the  Fire  Department  of  the  City  of  Portland,  as  re- 
quired by  the  ordinance  of  said  city,  and  that  sparks, 
burning  cinders  or  coals  were  carried  by  the  wind  from 
said  fire  or  fires  to  the  property  of  the  Northwest  Door 
Company,  thereby  igniting  and  setting  the  same  on 
fire,  and  you  further  find  that  the  kindling  and  lighting 
of  said  fires  was  the  approximate  cause  of  the  com- 
munication of  said  sparks,  burning  cinders  or  coals  to 
said  planing-mill  property,  and  the  destruction  thereof 
by  fire,  you  should  find  for  plaintiffs.*' 

The  alleged  error  here  is  the  use  of  the  words  ''ap- 
proximate  cause"   instead   of   *' proximate   cause." 
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This  was  probably  an  inadvertence  of  the  court  or  the 
stenographer,  and  while  there  is  a  technical  distinction 
between  the  two  words,  it  is  wholly  improbable  that 
the  misuse  of  the  word  ** approximate*'  misled  the  jury 
or  had  any  eflfect  upon  the  verdict.  In  view  of  subse- 
quent instructions,  we  think  this  mere  verbal  error  is 
cured  in  any  event. 

In  general  instruction  XVIII  the  court  used  the  fol- 
lowing language,  certain  phrases  of  which  we  italicise : 

''The  proximate  cause  is  an  important  matter  in 
eases  of  this  kind.  The  proximate  cause  is  the  prin- 
cipal cause,  it  is  the  main  cause,  the  cause  without 
which  the  accident  would  not  have  happened ;  in  other 
words,  without  which  the  fire  would  not  have  hap- 
pened. Ask  yourselves  what  caused  this  firet  What 
was  the  main  cause  T  What  was  the  principal  cause  of 
this  firet    That  is,  the  proximate  cause.' ' 

And  in  the  succeeding  instruction  the  court  said : 

**I  have  used  the  expression  'proximate  cause'  and 
by  proximate  cause  is  meant  that,  which  in  natural  and 
continuous  sequences  produces  the  event  without 
which  the  injury  would  not  have  happened.  Does  the 
evidence  in  this  case  satisfy  you  that  the  negligence, 
if  there  was  negligence  upon  the  part  of  the  Lewis  In- 
vestment Company,  was  the  proximate  cause  of  the 
burning  of  the  Northwest  Door  Company  plant  f 
That  is  to  say,  was  it  that  which  produced  the  event, 
and  without  which  this  factory  would  not  have  been 
burned  !  And  if  you  find  that  the  negligence  of  the  de- 
fendant company  was  not  the  proximate  cause  of  the 
burning  of  the  Northwest  Door  Company  factory,  then 
and  in  that  event  your  verdict  should  be  for  the  de- 
fendant. ' ' 

In  view  of  the  whole  charge,  we  do  not  think  the  in- 
advertent use  of  the  word  '* approximate'*  constitutes 
reversible  error. 

It  may  not  be  inappropriate  here  to  correct  a 
printer's  blunder  in  regard   to  the   same   word.    In 
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Peterson  v.  Standard  Oil  Co.,  55  Or.  511,  at  page  522 
(106  Pac.  337),  the  type  makes  the  writer  of  that 
opinion  and  of  this  use  the  term  **  approximate 
cause."  An  inspection  of  the  original  opinion  on  file 
here  shows  that  he  in  fact  wrote  '* proximate  cause.*' 
The  opinion  is  correctly  printed  in  the  Pacific  Re- 
porter. 

Upon  the  whole,  we  are  satisfied  tfiat  the  case  was 
fairly  tried  in  the  court  below,  and  while,  as  usual, 
in  these  long  drawn  out  cases  some 'merely  technical 
mistakes  and  oversights  may  have  occurred,  there 
were  none  which  affected  the  final  result,  or  which  con- 
stitute reversible  error.  The  briefs  of  respective  coun- 
sel might  well  serve  as  models  of  arrangement  and 
have  greatly  facilitated  the  labors  of  the  court  in  its 
investigations. 

The  judgment  is  affirmed.  Affibmbd. 

Benson,  Bubnett  and  Habbis,  J  J.,  concur. 


Argued  March  14,  reyersed  and  remanded  April  29,  1919* 

BRIDGES  V.  MULTNOMAH  COUNTY.* 

(180  Pae.  505.) 

Oounttea — Salt  Against  County — Condition  Precedent — Presentation  of 
Claim. 

1.  In  view  of  Sections  3048-3050,  3052,  L.  O.  L.,  providing  that 
auditor  shall  be  the  accoantlDg  officer  for  the  county,  ''that  all  elaims 
against  the  county"  "shall  be  presented  to  him,"  and  that  "he  shall 
ezatnine  and  audit"  every  claim,  a  claimant  must  allege  and  prove 
that  he  has  presented  claim  arising  out  of  contract  to  the  auditor. 

Judgment — Pleading  to  Support. 

2.  Complaint  in  suit  against  county  on  claim  arising  out  of  'eon- 
tract,  where  lacking  in  material  and  essential  allegation  that  claim 

*0n  the  question  of  presentation  of  claims  against  a  county  before 
a  county  board  as  a  condition  precedent  to  suit,  see  note  in  39 
Lu  B.  A.  77.  BspoRTxa. 
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had  been  presented  to  county  auditor  as  required  by  Sections  3048| 
3049,  3052,  L.  O.  L.,  will  not  support  judgment  for  claimant. 

Pleading — Cure  by  Verdict. 

• 

3.  If  complaint  in  suit  against  codnty  on  claim  arising  out  of  con* 
tract  contained  terms  sufficiently  general  to  comprehend  the  essential 
fact  of  presentation  of  the  claim  to  the  county  auditor,  the  failure 
to  expressly  aver  the  fact  of  presentation  is  cured  by  the  verdict. 

OonntleB— Preflentation  of  Claim  to  Auditor— Pleading. 

4.  Plaintiffs,  by  expressly  alleging  that  they  presented  their  claim 
based  on  contract  to  the  board  of  county  commissioners,  impliedly 
say  that  they  did  not  present  it  to  the  county  auditor,  and  their  com- 
plaint is  insufficient  to  support  judgment,  though  containing  allega- 
tion that  payment  of  claim  was  demanded  and  refused  by  the  county. 

Constitiitional  Iaw— Judicial  LeglBlation— Justice  of  Law. 

5.  The  courts  must  accept  a  statute  as  they  find  it,  though  such 
an  aceeptanee  leads  to  a  harsh  result. 

From  Multnomah:    William  N.  Gatens,  Judge. 
Department  1.  * 

There  was  a  verdict  and  judgment  for  the  plaintiffs, 
J.  B.  Bridges  and  F.  T.  Webber,  who  are  partners. 
The  defendant,  Multnomah  County,  appealed.  The 
complaint  avers  that  the  defendant  employed  the 
plaintiffs,  who  are  architects,  to  make  plans  and 
sketches  for  a  hospital ;  that  pursuant  to  the  employ- 
ment the  plaintiffs  made  plans  which  were  approved 
by  the  agents  of  the  defendant  and  then  submitted  to 
the  county  for  its  approval,  but  *'the  board  of  county 
commissioners  of  Multnomah  County  deferred  action 
on  the  matter  and  left  the  matter  open  for  determina- 
tion.'* The  next  three  paragraphs  found  in  the  com- 
plaint are  as  follows : 

*aV.  That  on  January  21,  1914,  the  plaintiffs  pre- 
sented their  bill  for  ^aid  services  to  the  board  of 
county  commissioners  of  Multnomah  County  for  the 
reasonable  value  of  said  services  performed  in  the  sum 
of  one  per  cent  of  the  estimated  cost  of  said  Mult- 
nomah County  Hospital  of  $400,000,  or  $4,000.  That 
said  bill  in  said  matter  has  been  under  consideration 
by  the  board  of  county  commissioners,  and  on  July  23, 
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1917,  the  board  of  county  commissioners  ordered  on 
motion  of  Commissioner  Holman,  the  bill  of  Bridges 
&  Webber,  architects,  dated  January  21, 1914,  for  ser- 
vices said  to  have  been  rendered  for  making  prelimi- 
nary plans  for  the  proposed  new  Multnomah  County 
Hospital,  be  and  the  same  is  hereby  disallowed. 

**V.  That  the  reasonable  value  of  said  services  so 
performed  by  plaintiffs  for  Multnomah  County  under 
said  employment  is  the  full  sum  of  $4,000^ 

**VI.  That  payment  of  the  same  has  been  de- 
manded, and  payment  of  the  same  has  been  refused  by 
Milltnomah  County  on  July  23,  1917,  and  no  part 
thereof  has  been  paid.** 

The  answer  admits  the  partnership  of  the  plain- 
tiffs, the  existence  of  the  defendant  and  also  the  last 
sentence  in  paragraph  4,  and  denies  the  remainder 
of  the  complaint  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evanst  District  Attorney,  and  Mr. 
George  Mowry,  Deputy  District  Attorney,  with  an 
oral  argument  by  Mr.  Mowry. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  B.  Dv/niway. 

HARRIS,  J. — 1.  The  county  contends  that  the 
pleadings  do  not  support  the  judgment,  for  the  reason 
that  there  is  no  averment  in  the  complaint  or  in  the 
answer  that  the  plaintiffs  presented  their  claim  to  the 
county  auditor.  There  is  no  bill  of  exceptions  and  con- 
sequently the  only  question  for  decision  is  whether  the 
pleadings  are  suflScient^  to  enable  the  judgment  to 
stand.  Section  3048,  L.  0.  L.,  among  other  things, 
provides  as  follows : 

**The  county  auditor  shall  be  the  accounting  oflScer 
for  the  county.    All   demands,   accounts,   or   claims 
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against  the  county  shall  be  presented  to  him  with  the 
necessary  evidence  in  support  thereof,  and  he  shall 
examine  and  audit  the  same,  and  if  he  finds  such  de- 
mands, accounts,  or  claims  correct,  lawful,  just,  and 
valid,  indorse  them  as  audited  and  approved,  with  the 
date  thereof,  and  report  them  to  the  County  Court  or 
board  of  county  conamissioners  on  the  first  Thursday 
after  the  first  Monday  of  each  month,  or  as  soon  there- 
after as  possible,  and  at  such  other  times  as  they  re- 
quire, together  with  such  suggestions  and  explanations 
as  he  may  deem  proper ;  and  if  a  demand,  claim,  or  ac- 
count and  evidence  in  support  thereof  is  not  sufficient 
to  satisfy  him  as  to  its  correctness,  lawfulness,  just- 
ness, or  validity,  he  shall  indorse  the  same  as  audited 
and  rejected,  with  date  thereof,  and  report  the  same  to 
the  county  court  or  board  of  county  commissioners  at 
the  same  time  and  place  as  those  duly  approved,  with 
such  explanation  as  he  may  deem  necessary.*' 

Section  3049,  L4  0.  L.,  reads  thus : 

**  Any  law,  rule,  or  regulation  providing  for  the  pay- 
ment of  any  demand  of  whatsoever  kind  or  nature,  ex- 
cept only  the  salary  of  the  county  auditor,  hereinafter 
provided  for,  out  of  the  treasury  or  any  fund  thereof, 
whether  from  public  funds  or  private  funds  deposited 
therein,  shall  always  be  construed  as  requiring  the 
auditing  and  approval  of  such  demand  by  the  county 
auditor,  and  an  order  of  the  County  Court  or  board  of 
county  commissioners  before  the  same  shall  be  paid. 
No  order  or  warrant  for  the  payment  of  any  demand 
shall  be  valid,  either  in  the  hands  of  the  original  payee 
or  holder,  or  any  transferee  or  assignee  thereof,  unless 
the  demand  for  which  the  same  was  issued  shall  have 
been  first  duly  audited  and  approved  by  the  county 
auditor,  as  in  this  act  provided.'' 

In  substance.  Section  3050,  L.  0.  L.,  provides  that  no 
demand  shall  be  allowed  by  the  auditor  in  favor  of  any 
person  indebted  to  the  county  without  first  deducting 
such  indebtedness.  Section  3052,  L.  0.  L.,  directs  that 
the  salary  of  the  auditor  shall  be  audited,  allowed,  and 
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ordered  paid  by  the  board  of  county  commissioners 
and  that : 

"All  other  demands  on  account  of  salaries,  or  other- 
wise,, fixed  by  law  or  otherwise'  and  made  payable  out 
of  the  treasury,  must  be  approved  by  the  auditor  be- 
fore being  ordered  paid.'' 

Thus  it  is  seen  that  the  auditor  **  shall  be  the  ac- 
counting oflScer  for  the  county"  and  that  all  claims 
against  the  county  ** shall  be  presented  to  him'*;  that 
"he  shall  examine  and  audit"  every  claim,  and  after 
approving  or  rejecting  it  he  is  required  to  report  it 
to  the  board  of  county  commissioners.  Not  satisfied 
with  the  comprehensive  language  used  in  Section  3048, 
where  it  is  said  that  *  *  all  demands,  accounts  or  claims 
against  the  county  shall  be  presented"  to  the  auditor, 
the  legislature  took  the  added  precaution  of  expressly 
saying  in  Section  3049,  that  future  laws  "providing 
for  the  payment  of  any  demand  of  whatsoever  kind  or 
nature"  shall  always  be  construed  "as  requiring  the 
auditing  and  approval  of  such  demand  by  the  county 
auditor,  and  an  order  of  the  County  Court  or  board  of 
county  commissioners  before  the  same  shall  be  paid." 

The  command  that  all  claims  must  first  be  presented 
to  the  auditor  and  audited  by  him  before  being  ordered 
paid  by  the  board  of  county  commissioners  is  made  still 
more  imperative  by  Section  3049  where  we  read  that : 

"No  order  or  warrant  for  the  payment  of  any  de- 
mand shall  be  valid,  *  *  unless  the  demand  for 
which  the  same  was  issued  shall  have  been  first  duly 
audited" 

by  the  county  auditor.  Finding  as  we  do  a  statute 
which  declares  in  positive  and  unmistakable  language 
that  a  claim  against  the  county  must  be  presented  to 
the  auditor  before  it  is  ordered  paid  by  the  board  of 
county  commissioners,  we  now  inquire  whether  the 
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plaintiffs  must  allege  that  they  complied  with  the  re- 
quirements of  the  statute  by  presenting  their  claim  to 
the  auditor. 

Legislation  requiring  that  claims  against  munici- 
palities shall  be  presented  to  some  designated  officer 
or  tribunal  is  common  to  all  the  states  of  the  Union.  It 
is  interesting  to  note  that  while  a  majority  of  the 
courts  hold  that  when  a  statute  requires  the  presenta- 
tion of  a  claim  to  a  designated  officer  the  fact  of  such 
presentation  becomes  a  material  matter  which  must  be 
alleged  in  the  complaint,  there  are  nevertheless  a  few 
jurisdictions  which  entertain  variant  views.  In  Wis- 
consin it  is  held  that  legislation  appertaining  to  the 
pi^sentment  of  claims  against  municipalities  is  analo- 
gous to  statutes  of  limitations  and  governed  by  like 
rules ;  and  hence  a  failure  to  comply  with  the  statute 
is  waived  nnless  the  municipality  takes  advantage  of 
the  omission  by  demurrer  or  answer:  O'Connor  v. 
Fond  Du  Lac,  109  Wis.  253  (85  N.  W.  327,  53  L.  E.  A. 
831).  Proceeding  on  the  theory  that  the  presentation 
of  a  claim  constitutes  no  part  of  a  cause  of  action  but 
is  merely  a  part  of  the  procedure  to  enforce  a  cause 
of  action  already  existing  it  has  be^en  ruled  that  the 
failure  to  present  a  claim  is  only  matter  for  a  plea  in 
abatement :  Gillett  v.  Lyon  County,  18  Kan.  410 ;  Skin- 
ner V.  Cowley  County,  63  Kan.  557  (66  Pac.  635) ; 
Auerbach  v.  Salt  Lake  County,  23  Utah,  103  (63  Pac. 
907,  90  Am.  St.  Rep.  685).  In  one  jurisdiction  it 
seems  to  be  the  rule  that  the  complaint  need  not  allege 
compliance  with  the  statute  if  the  claim  has  been  re- 
jected upon  the  ground  that  the  demand  is  not  a  legal 
charge  against  the  municipality  and  no  objection  has 
been  made  to  the  manner  or  form  of  the  presentment : 
Taylor  v.  Canyon  County,  7  Idaho,  171  (61  Pac.  521). 
In  Indiana  it  is  said  that  failure  to  present  a  claim  is 
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a  matter  of  defense  to  be* pleaded  by  the  defendant; 
Bass  Foundry  <&  Machine  Works  v.  Parke  County^  115 
Ind.  234  (17  N.  K  593) ;  Hancock  County  v.  Leggett, 
115  Ind.  544  (18  N.  E.  53) ;  Gibson  County  v.  Tiche- 
nor,  129  Ind.  562  (29  N.  E.  32).  However,  according 
to  the  rule  established  by  the  weight  of  authority, 
where  the  statute  requires  the  presentation  of  a  claim 
before  an  action  is  brought  to  enforce  its  payment,  the 
complaint  must  allege  that  the  claim  has  been  pre- 
sented in  the  manner  and  fortn  prescribed  by  the 
statute:  Bibbins  v.  Clark,  90  Iowa,  230  (57  N.  W.  884, 
59  N.  W.  290,  29  L.  R.  A.  278) ;  Scarbrough  v.  Watson, 
140  Ala-  349  (37  South.  281);  Denver  v.  Bottom,  44 
Colo.  308  (98  Pac.  13) ;  Butts  Cov/nty  v.  Wright,  143 
Ga.  253  (84  S.  E.  443) ;  BUlings  First  National  Bank^ 
V.  Custer  County,  7  Mont.  464  (17  Pac.  551) ;  Jones  v. 
Bladen  County,  73  N.  C.  182 ;  Collins  v.  King  County, 
1  Wash.  Ter.  416;  May  v.  County  of  ^uchanan,  29 
Fed.  4..9.  See,  also,  Fenton  v.  SaJt  Lake  County,  4i 
Utah,  466   (11  Pac.  611). 

The  question  is  not  res  vntegra  in  Oregon  but  pre- 
vious adjudications  have  conmiitted  this  court  to  the 
rule  followed  in  most  of  the  states.  In  Richardson  v. 
Salem,  51  Or.  125  (94  Pac.  34),  it  was  said  that  *Hhe 
city  is  not  in  default  until  the  conditions^'  of  the  char- 
ter are  complied  with.  In  Graft  v.  Wilson,  62  Or. 
^476,  482  (125  Pac.  1005,  Ann.  Gas.  19140,  462),  it  was 
conceded  that  the  liability  of  Multnomah  County  does 
not  become  complete  until  the  presentation  of  a  claim. 
In  Naylor  v.  McColloch,  54  Or.  305,  313  (103  Pac  68), 
it  was  ruled  that  since  a  charter  provision  akin  to 
the  statute  now  under  discussion  was  **in  the  interest 
of  the  general  public,  and  a  matter  of  positive  law,'* 
the  council  could  not  waive  it:  See,  also,  Richardson 
V.  Salem,  51  Or.  125, 12Z  (94  Pac.  34). 
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2.  The  legislature  possessed  undoubted  power  to  re- 
quire that  claims  against  the  county  be  presented  and 
having  exercised  its  power  by  commanding  that  claims 
shall  be  presented  to  the  auditor  it  necessarily  follows 
that  a  claimant  must  allege  and  prove  that  he  has 
obeyed  the  statute ;  and  if  the  complaint  does  not  con- 
tain  this  material  and  essential  allegation  the  plead- 
ing will  not  support  a  judgment :  Cotmty  of  Union  v 
Slocum,  16  Or.  237,  239  (17  Pac.  876) ;  PhUomath  v. 
Ingle,  41  Or.  289  (68  Pac.  803) ;  Stackpole  v.  School 
District,  9  Or.  508;  Wallowa  County  v.  Oakes,  46  Or. 
33,  35  (78  Pac.  892) ;  Barrow  v.  School  District,  83  Or. 
272  (162  Pac.  789). 

3.  It  is  true  that  no  demurrer  was  filed  against  the 
complaint  and  the  sufficiency  of  the  pleading  was  not 
questioned  until  after  the  verdict  and  judgment.  The 
same  situation  was  presented  in  Philomath  v.  Ingle, 
41  Or.  289  (68  Pac.  803) ;  and  yet  it  was  there  decided 
that  the  complaint  was  insufficient  to  support  the  judg- 
ment. If  the  complaint  contained  terms  sufficiently 
general  to  comprehend  the  essential  fact  of  presenta- 
tion to  the  auditor  then  the  failure  expressly  to  aver 
the  fact  of  presentment  would  be  cured  by  the  verdict : 
Booth  V.  Moody,  30  Or.  222,  225  (46  Pac.  884). 

4.  The  plaintiffs,  it  is  true,  have  alleged  in  their 
complaint  that  they  presented  their  claim  for  allow- 
ance but  it  is  also  true  that  they  have  pointed  out  and 
specified  the  board  of  county  commissioners  as  the 
persons  to  whom  the  claim  was  presented.  By  ex- 
pressly naming  the  board  of  county  commissioners  as 
the  persons  to  whom  presentment  was  made,  the 
plaintiffs  impliedly  say  that  they  did  not  present  the 
claim  to  the  auditor.  Nor  does  paragraph  VI  of  the 
complaint  aid  the  plaintiffs;  for  on  the  authority  of 
Barrow  v.  School  District,  83  Or.  272,  276  (162  Pac. 
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789),  this  paragraph  *4s  not  an  allegation  of  presenta- 
tion for  audit  ^ '  The  legislature  has  in  its  wisdom  de- 
clared that  claims  against  Multnomah  County  must  be 
presented  to  the  auditor.  A  claimant  cannot  maintain 
an  action  unless  he  first  presents  his  claim  to  the  audi- 
tor: Philomath  v.  Ingle,  41  Or.  289,  293  (68  Pac.  803). 

5.  It  is  true  that  the  board  of  county  commissioners 
can  reject  a  claim  which  the  auditor  has  approved ;  or, 
on  the  other  hand,  the  board  can  approve  and  order  the 
payment  of  a  claim  which  the  auditor  has  rejected; 
and  yet,  notwithstanding  the  fact  that  the  ultimate 
authority  to  pay  or  to  refuse  to  pay  is  lodged  in  the 
board  of  county  commissioners,  the  demand  must  first 
be  presented  to  the  auditor  before  it  is  ripe  for  the 
consideration  of  the  board.  We  do  not  attempt  to  de- 
tenniine  whether  claims  arising  out  of  torts  must  be 
presented  to  the  auditor ;  but  it  is  sufficient  to  say  that  a 
claimant  with  a  demand  arising  out  of  a  contract  comes 
within  the  embrace  of  the  statute  and  such  a  claim- 
ant must  obey  the  plain  mandate  of  the  legislature  be- 
fore he  can  maintain  action  against  the  county  for 
the  enforcement  of  his  demand.  If  it  be  said  that  this 
conclusion  leads  to  a  harsh  result  in  a  case  where  the 
demand  has  been  presented  to  and  rejected  by  the 
board  of  county  commissioners  and  afterwards  passed 
upon  by  a  jury,  our  answer  is  that  the  courts  must 
accept  the  statute  as  they  find  it. 

The  judgment  appealed  from  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Bevbbsed  and  Remanded. 

McBbide^  C.  J.,  and  Benson  and  Bubnett,  JJ.,  con- 
cur* 
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Argned  November  27,  1918,  affirmed  February  4,  rehearing  granted 
Mareh  11,  reargued  April  2,  former  opinion  adhered  to  and  judg- 
ment affirmed  April  29,  1919. 

ASHMUN  V.  NICHOLS.* 

(178  Pae.  234;  180  Pae.  510.) 

Landlord  and  Tenant— Injorlea  to  Tenant — Snfflciencjr  of  Evidence. 

1.  In  an  action  by  a  tenant  injured  by  giving  way  of  step  in 
itairway  to  basement,  evidence  held  to  sustain  a  finding  of  negligence 
of  the  landlord,  although  he  had  employed  a  carpenter  and  the  lum- 
ber had  been  put  upon  the  premises  to  repair  the  steps. 

Ttlal^^Beceptloii  of  Evidence— Offer  of  Proof. 

2.  There  was  no  error  in  sustaining  an  objection  to  a  question, 
where  there  was  no  showing  or  offer  as  to  what  would  have  been  the 
proof  if  the  witness  had  been  permitted  to  testify. 

[As  to  defective  and  dangerous  premises  showing  liability  of 
lessor  for,  see  note  in  66  Am.  St.  Sep.  785.] 

ON  BEHEABING. 

Landlord  and  Tenant— Failure  of  Landlord  to  Repair  After  Kotice-* 
Injury  to  Tenant— Landlord's  Liability. 

3.  Where  a  landlord  agreed  to  keep  his  premises  in  repair,  the 
law  fastened  upon  him  such  duty,  and  where  he  violated  that  duty 
after  notice  of  a  dangerous  condition  of  steps  he  is  liable  in  dam- 
ages for  the  tenant's  personal  injuries  caused  thereby,  whether  the 
injuries  were  directly  contemplated  in  the  contract  and  the  action 
was  purely  contractual,  or  whether  it  was  in  tort  for  the  landlord's 
negligence  or  whether  it  partakes  of  a  double  nature  under  the  Code, 
depending  upon  both  tort  and  contract. 

Landlord  and  Tenant— Agreement  to  Repair— Evidence. 

4.  In  an  action  by  a  tenant  against  a  landlord  fpr  personal  in- 
juries resulting  from  a  defect  in  steps  of  which  the  landlord  had 
notice,  evidence  held  sufficient  to  support  a  jury's  finding  of  an  agree- 
ment by  which  the  landlord  was  to  repair  whenever  necessary  to 
make  the  building  safely  habitable. 

Landlord  and  Tenant— Landlord's  Agreement  to  Bepair— Ckmsldera- 
tion. 

5.  Evidenee  held  sufficient  to  show  that  the  agreement  of  the  land- 
lord to  make  repairs  necessary  to  make  the  building  safely  habit- 

*'Authorities  discussing  the  question  of  liability  of  landlord  for 
injury  to  tenant  from  defects  in  premises  are  collated  in  notes  in 
34  L.  B.  A.  824;  34  L.  B.  A.  '(N.  8.)  798;  48  L.  B.  A.  (N.  S.)  917  and 
L.  B.  A.  1916D,  1224. 

On  right  of  tenant  to  recover  for  personal  injuries  received  through 
landlord's  breach  of  contract  to  repair,  see  notes  in  11  L.  B.  A.  (N.  S.) 
504;  34  L.  B.  A.  (K.  8.)  804;  48  L.  B.  A.  (N.  &)  919  and  L.  B.  A. 
1916D,  1227.  ,        Rkportkr. 
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able,  referred  back  to  the  original  eontraet,  and  waa  not  withont 
consideration. 

Landlord  and  Tenant— Personal  Injnriaa— BefectlTe  Btepa— Notice— 
Contributory  Negligence — Question  for  the  Jury. 

6.  In  action  by  a  tenant  against  a  landlord  for  personal  injuriea 
resulting  from  dangerous  condition  of  steps,  of  which  the  landlord's 
agent  had  been  notified,  and  which  steps  he  had  promised  to  imme* 
diately  repair,  requesting  the  tenant  to  use  the  steps  with  care,  the 
question  of  contributory  negligence  was  one  for  the  jury. 

Negligence— Injuriea  ftom  FlaintUTs  Bnbaegnent  Acta— Pleading  and 
Proof. 

7.  If  one  injured  by  negligence  of  another  attempts  to  recover 
for  suffering  resulting  from  his  own  subsequent  act  rather  than  the 
oriffinal  accident  and  presents  evidence  of  his  subsequent  suffering, 
defendant,  without  any  pleading  and  as  a  matter  of  negation,  may 
prove  that  part  or  all  of  the  suffering  resulted  from  the  second 
injury. 

Trial— Exdnslon  of  Evidence— Necessity  of  Statements  as  to  What 
Witness  Would  Answer. 

8.  Before  a  party  can  take  advantage  of  an  error  in  excluding 
evidence,  he  must  state  tp  the  court  what  he  expects,  the  answer  of 
the  witness  will  be,  so  that  the  court  may  know  whether  the  answer 
excluded  would  have  been  favorable  to  the  party  offering  it. 

Trial— Instmctions—Befiisal  of  Instructions  on  Matters  Covered  liy 
ethers. 

9.  It  is  not  error  to  refuse  a  requested  instruction  upon  matters 
sufficiently  covered  by  the  general  charge. 

From  Mnltnomah :  William  L.  Bbadshaw^  Judge. 

Department  2. 

Plaintiff  alleges  that  the  defendant  was  the  owner  of 
Lot  1,  Block  182,  in  the  City  of  Portland ;  that  in  De- 
cember, 1913,  she  made  an  oral  lease  thereof  and  of  the 
dwelling-house  thereon,  at  a  monthly  rental  of  $25; 
that  the  defendant  promised  and  agreed  to  make  cer- 
tain repairs  on  the  premises  and  to  keep  them  in  good 
condition ;  that  on  October  9,  1916,  while  in  possession 
of  the  premises  under  such  verbal  lease,  plaintiff 
undertook  to  go  down  the  stairway  leading  from  the 
first  floor  of  the  building  into  the  basement,  for  the 
purpose  of  obtaining  fuel ;  that  while  she  was  carefully 
and  prudently  going  along  and  down  said  stairway, 


April,  1919.]  AsiiMUN  v.  Nichols.  225 

she  stepped  upon  the  fourth  tread  from  the  bottom  and 
it  broke,  gave  way  and  injured  the  plaintiff ;  that  the 
steps,  braces  and  other  material  of  which  the  stairway 
was  constructed,  and  which  were  covered  and  hidden 
fron^  the  plaintiff  by  the  steps,  were  old,  rotten,  worn 
out,  defective  and  in  a  dangerous  condition;  that  the 
defendant  knew  or  with  the  exercise  of  reasonable 
care  ought  to  have  known  of  such  defective  and  dan- 
gerous condition,  yet  carelessly  and  negligently  failed 
to  repair  the  same. 

It  is  further  averred  that  prior  to  the  injury  the 
plaintiff  had  complained  to  the  defendant  of  the  condi- 
tion of  the  stairway  and  insisted  that  it  be  repaired; 
that  the  defendant  had  agi:eed  to  make  the  necessary 
repairs;  that  plaintiff  relied  upon  such  promise  and 
was  using  the  stairway  in  a  careful  and  prudent  man- 
ner at  the  time  of  the  injury ;  that  the  defendant  care- 
^lessly  and  negligently  permitted  the  stairway  to  re- 
main in  a  defective  and  dangerous  condition  after  he 
had  been  notified  thereof  by  the  plaintiff  and  after  he 
had  promised  to  repair  the  same ;  that  he  violated  his 
promise  to  fix  and  repair ;  that  the  plaintiff  without  any 
fault  or  negligence  on  her  part  and  while  rightfully 
upon  the  premises  as  tenant  of  the  defendant,  by 
reason  of  such  defects  in  the  stairway  was  violently 
precipitated  by  the  falling  and  breaking  of  the  said 
step,  as  the  result  of  which  she  sustained  certain  in- 
juries, and  damages  in  the  sum  of  $10,000.. 

The  defendant  filed  a  general  demurrer  to  the  com- 
plaint, which  after  argument  was  overruled,  and  then 
made  answer,  admitting  that  the  plaintiff  was  his  ten- 
ant from  December,  1913^  until  after  the  month  of 
October,  1916,  but  denying  every  other  allegation  of 
the  complaint.  As  a  further  and  separate  answer  he 
alleges  that  about  the  month  of  December,  1913,  the  de- 
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f endant  let  to  the  plaintiff  as  a  tenant  from  month  to 
month,  without  any  agreement  as  to  time  and  without 
any  written  lease,  the  premises  described  in  the  com- 
plaint ;  that  in  October,  1916,  while  the  plaintiff  was  in 
possession  thereof,  **she  negligently  and  without  due 
care  or  caution  attempted  to  go  down  the  steps  leading 
from  the  first  floor  of  said  premises  to  the  basement 
thereon,  plaintiff  well  knowing  that  said  steps  were 
unsafe  and  out  of  repair,  which,  by  reason  thereof, 
broke,  gave  way  and  caused  plaintiff  to  fall,  and  plain- 
tiff was  thereby  slightly  injured";  and  that  **said  neg- 
ligent acts  and  omissions  of  plaintiff  contributed  to 
and  caused  her  said  accident  and  injury.'^ 

A  reply  was  filed.  Trial  was  had  and  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  in  the  sum 
of  $1,200.  Judgment  was  entered  thereupon,  from 
which  the  defendant  prosecutes  this  appeal,  claiming 
that  the  court  should  hav^  sustained  his  motion  for 
nonsuit  and  for  a  directed  verdict  and  that  there  was 
error  in  its  ruling  sustaining  objections  to  the  intro- 
duction of  certain  testimony  in  mitigation  of  damages. 
On  motion  of  the  defendant,  the  plaintiff  declared  in 
open  court  that  her  cause  of  action  was  founded  upon 
tort.  Affirmed.    Adhebed  to  on  Beheabino. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Flegel,  Reynolds  &  Flegel,  with  an  oral  argu- 
ment by  Mr.  A.  F.  Flegel. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  B.  Shiv^ty  and  Mr.  J.  G.  Arnold,  with  an  oral 
argument  by  Mr.  Shively. 

JOHNS,  J. — ^It  appears  that  at  the  time  of  the  leas- 
ing the  building  in  question  was  very  old,  out  of  repair 

and  in  a  dilapidated  condition;  that  it  was  only  a  mat- 
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^  ter  of  a  short  time  until  it  would  have  to  be  torn  down ; 
that  it  was  necessary  that  certain  improvements 
shonld  be  made  before  it  would  be  a  fit  or  suitable 
place  for  habitation;  that  certain  repairs  were  then 
made  and  during  the  three-year  period  of  the  leasing 
the  landlord  continued  to  make  minor  and  inexpensive 
repairs,  and  that  the  agreed  rental  was  paid. 

There  was  an  old  stairway  leading  to  the  basement 
in  which  the  plaintiff  kept  her  wood  and  vegetables. 
She  claims  that  it  was  necessary  for  her  to  use  this 
stairway.  A  short  time  before  the  accident,  while 
plaintiff  was  going  down  this  stairway  the  bottom  step 
broke,  by  reason  of  which  she  fell  but  was  not  then 
injured.  The  complaint  alleges  that  she  then  notified 
the  defendant,  through  his  agent,  of  the  condition  of 
the  stairway  and  that  he  promised  and  agreed  to  make 
the  necessary  repairs  immediately ;  that  relying  upon 
such  promises  she  continued  to  use  the  stairway,  tak- 
ing reasonable  care  and  precaution;  that  in  fact  the 
stairway  was  old,  worn  out  and  defective ;  that  its  con- 
dition was  latent  and  concealed  but  should  have  been 
known  and  would  have  been  known  to  the  defendant 
with  the  exercise  of  reasonable  care  and  diligence; 
that  after  receipt  of  the  notice  the  defendant  sent  a 
carpenter  to  the  premises  for  the  purpose  of  putting 
the  stairway  in  good  condition  so  that  it  could  be  used 
safely  for  the. purposes  for  which  it  was  intended ;  that 
the  carpenter  made  the  required  measurements  and  an 
estimate  of  the  necessary  material ;  that  the  lumber 
was  then  brought  and  placed  upon  the  premises  for  the 
purpose  of  reconstructing  the  stairway.  It  appears 
that  the  lumber  remained  unused  for  about  five  days ; 
that  relying  upon  the  promise  of  the  def  enldant  to  re- 
pair, and  f rona  necessity,  the  plaintiff  continued  to  use 
the  stairway;  that  about  the  fifth  day  after  the  ma- 


228  AsHMUN  V.  Nichols.  [92  Or. 

terial  was  on  the  aground,  and  without  any  fault  or 
negligence  on  her  part,  while  going  down  the  stairway, 
the  fourth  step  from  the  bottom  broke,  as  a  result  of 
which  she  was  violently  thrown  to  the  basement  floor 
and  sustained  the  injuries  of  which  she  complains. 

The  defendant  contends  that  the  plaintiff  was  in- 
jured as  a  result  of  her  own  carelessness  and  negli- 
gence, and  that  relying  upon  a  tort  she  is  not  entitled 
to  recover.    The  plaintiff  testified : 

*  *  I  told  him  it  would  have  to  be  kept  in  repair  or  I 
could  not  live  Iher^e,  and  he  said  they  would  keep  it 
in  repair.  ^^ 

Mr.  De  Graff,  agent  for  the  defendant,  when  asked 
about  the  agreement  to  make  repairs,  replied:' 

**Not  that  I  remember  of,  except  as  I  said  before, 
that  we  would  not  make  any  repairs  to  it  unless  it  was 
absolutely  necessary  to  make  it  habitable." 

The  fact  remains  that  the  plaintiff  used  and  occupied 
the  building  as  a  residence;  that  the  defendant  took 
and  accepted  her  monthly  rental;  that  it  was  neces- 
sary to  use  the  stairway  in  going  to  and  from  the  base- 
ment; that  the  plaintiff  testifies  that  she  notified  the 
defendant  of  the  condition  of  the  stairway  prior  to  the 
accident  and  that  he  promised  to  make  the  necessary 
repairs ;  that  he  actually  sent  a  carpenter  and  bought 
the  material  for  that  purpose;  that  the  lumber  was 
purchased  and  placed  upon  the  ground  at  least  five 
days  before  the  accident. 

Among  others,  the  court  gave  the  following  instruc- 
tions : 

*'The  question  of  what  is  a  reasonable  time  is  for 
the  jury  to  determine.  *  * 

''Defendant  would  have  a  reasonable  time,  after 
knowing  or  being  notified  of  the  repairs  being  neces- 
sary, in  which  to  have  made  them,  before  he  could 
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be  held  responsible  for  injuries  resulting  there- 
from. •  • 

''If  you  find  from  the  evidence  the  accident  com- 
plained of  was  in  any  degree  owing  to  the  want  of  due 
care  and  caution  on  the  part  of  the  plaintiff  directly 
contributing  to  said  accident,  then  your  verdict  must 
be  for  the  defendant.  *  * 

''If  you  find  from  the  evidence  that  the  plaintiff 
knew  the  steps  were  unsafe  and  out  of  repair,  but  did 
not  know  that  th^  particular  step  which  broke  was  out 
of  repair,  then  it  is  for  you  to  determine  from  the  evi- 
dence whether  or  not  the  plaintiff  in  venturing  on  the 
step  which  broke,  without  investigating  its  condition, 
was  exercising  due  and  ordinary  care  for  her  own 
safety.  The  plaintiff  is  not  entitled,  knowing  or  hav- 
ing good  reason  to  suppose  she  was  incurring  danger 
in  so  doin^,  to  go  upon  the  steps,  relying  bn  the  de- 
fendant being  responsible  for  the  steps  being  safe ;  but 
must  act  in  a  reasonable  and  prudent  manner. 

"You  cannot  find  a  verdict  for  plaintiff  in  any  sum 
unless  you  determine,  first,  that  there  was  a  contract 
between  plaintiff  and  defendant,  or  defendant's  agent, 
that  defendant  would  make  the  repairs. on  the  stair- 
way. Second,  that  the  defendant  or  his  agent,  the 
Portland  Trust  Company,  after  being  informed  and 
knowing  the  existence  of  the  defect  in  the  stairway, 
and  promising  to  repair  the  same,  failed  to  use  that 
degree  of  diligence  which  a  man  of  ordinary  prudence 
would  have  used  under  like  circumstances  to  repair  the 
defect.  Three,  that  the  defect  of  which  defendant  or 
his  agent  was  so  notified  or  informed  and  so  neglected 
to  repair,  was  the  cause  of  plaintiff's  injury." 

1.  Under  such  instructions  the  jury  found  for  the 
plaintiff  and  there  is  sufficient  evidence  to  sustain  the 
verdict. 

We  think  the  law  of  this  case  is  laid  down  by  the 
Supreme  Court  of  Washington  in  Mesher  v.  Osborne^ 
75  Wash.  439  (134  Pac.  1092,  48  L.  E.  A.  (N.  S.)  917), 
where  it  is  held: 
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**Iii  some  of  the  earlier  cases  holding  that  an  action 
of  tort  did  not  arise  on  a  breach  of  the  covenant  in  the 
case  presented,  the  general  expressions  nsed  would  in- 
clude the  proposition  that  no  such  action  could  arise. 
But  it  is  believed  that,  restricting  those  cases  to  the 
issue  presented,  there  is  nothing  to  exclude  general 
harmony  on  the  proposition  where  there  is  a  covenant 
by  the  landlord  to  keep  the  premises  in  safe  and  ten- 
antable  condition,  and  the  landlord  has  knowledge  or 
notice  of  the  existence  of  such  defects  as  render  the 
use  of  the  property  in  the  manner  contemplated  by 
the  lease  dangerous  to  the  tenant,  and  the  tenant,  his 
guests  or  family,  suffer  personal  injury  therefrom 
after  a  reasonable  time  for  making  the  premises  safe, 
since  such  notice  or  knowledge,  in  the  absence  of  con- 
tributory negligence,  the  landlord  is  liable  to  an  action 
of  tort  therefor.'* 

2.  The  defendant  called  Mayme  Kube,  the  head 
nurse  of  the  hospital  where  the  plaintiff  was  receiving 
medical  care  after  her  injuries,  as  a  witness  and  asked 
her  this  question : 

**What  condition  is  indicated  by  the  chart,  or  what 
do  you  know  from  personal  memory  of  the  facts,  as  to 
her  obeying  directions,  or  as  to  her  being  refractory  f 

Upon  an  objection  to  this  question,  counsel  for  de- 
fendant stated: 

**Our  object  is  to  explain  as  far  as  possible  to  what 
extent  the  condition  we  find  is  due  to  the  injury  and  to 
what  extent  it  is  due  to  other  things.  It  would  all 
bear  on  the  good  faith  of  the  patient,  and  explain  the 
results.  *  * 

The  court  sustained  the  objection,  upon  the  ground 
that  such  matters  had  not  been  pleaded  as  an  affirma- 
tive defense.  The  defendant  did  not  offer  the  chart 
in  evidence  and  did  not  offer  to  produce  any  evidence , 
as  tp  who  kept  the  chart  or  made  the  entries  thereon, 
whether  the  chart  was  authentic  or  the  purposes  for 
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which  it  was  kept. '  In  First  Nat.  Bank.  v.   Oregon 

Paper  Co.,  42  Or.  398   (71  Pac.  144,  971),  this  court 

held : 

**If  the  appellants  were  not  allowed  to  prove  their 
claims,  they  should  have  called  witnesses,  and  stated 
to  the  court  the  testimony  which  it  was  expected  would 
be  elicited  from  them. ' ' 

After  citing  the  above  case  with  approval,  the 
opinion  in  Columbia  Realty  Investment  Co.  v.  Ala^ 
meda  Land  Co.^  87  Or.  277,  291  (168  Pac.  64,  68),  lays 
down  this  rule: 

"We  think  the  better  practice  is  to  call  the  witnesses 
relied  on  and  ask  appropriate  questions.  If  objections 
are  sustained  to  these  questions  the  time  is  ripe  for  an 
offer  of  proof.  ^' 

Assuming  that  the  defendant  could  make  this  de- 
fense under  general  denial,  there  was  no  showing  or 
offer  as  to  what  would  have  been  the  proof  if  the  wit- 
nesses had  been  permitted  to  testify,  and  for  such 
reason  there  was  no  error  in  sustaining  the  objection. 

Every  element  of  defense  was  fully  covered  by 
proper  instructions  and  the  vital  question  of  fact  was : 
What  would  be  a  reasonable  time  within  which  the  de- 
fects in  the  stairway  should  have  been  repaired,  after 
the  defendanjt  received  notice  of  such  defects?  The 
jury  found  for  the  plaintiff.  The  judgment  is 
aflftrmed.      Apfirmed.    Adhered  to  on  Rehearing. 

McBbide,  C.  J.,  and  Bean,  J.,  concur. 

Olson,  J.,  took  no  part  in  the  consideration  of  this 
case,  his  term  having  expired. 
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Former  opinion  adhered  to  and  judgment  affirmed  April  29,  1919.^ 

On  Rehearing. 

(180  Pae.  510.) 

In  Bftnc, 

This  cause  of  action  arose  out  of  injuries  received  by 
the  plaintiff,  caused  by  the  giving  way  of  the  basement 
steps  in  a  house  which  she  was  renting  from  the  de- 
fendant, precipitating  her  to  the  basement  floor,  and 
wounding  her  more  or  less  seriously  upon  projecting 
nails. 

The  case  has  been  once  heard  in  Department  No.  2, 
and  now  comes  up  for  rehearing  before  the  full  court. 

Former  Opinion  Adhered  to. 

On  rehearing,  for  appellant  there  was  a  brief  over 
the  name  of  Messrs.  Flegel,  Reynolds  (&  Flegel,  with  an 
oral  argument  by  Mr.  John  W.  Reynolds. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  B.  Shively  and  Mr.  J.  G.  Arnold,  with  an  oral 
argument  by  Mr.  Shively. 

BENNETT,  J.— We  are  met  at  the  threshold  of  the 
case  by  the  urgent  claim  of  defendant,  that  this  is  an 
action  in  tort,  and  that  the  tenant  cannot  recover 
against  the  landlord  in  such  an  action,  or  indeed  at  all, 
for  personal  injuries  caused  by  a  failure  to  repair, 
even  where  there  is  an  agreement  on  the  part  of  the 
landlord  to  repair,  but  that  the  only  remedy  of  such 
tenant,  is  directly  upon  the  contract,  for  the  breach  of 
the  same,  in  which  action  (as  is  claimed)  such  a  per- 
sonal injury  would  be  too  remote  and  not  within  the 
contemplation  of  the  parties. 
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Upon  this  question  of  whether  a  tenant  can  recover 
against  the  landlord  for  a  personal  injury  under  such 
circumstances,  the  authorities  are  very  much  divided. 
At  conmion  law,  and  even  under  the  Codes,  a  great  deal 
of  labor  has  been  expended,  and  much  learning  ap- 
plied in  the  attempt  to  exactly  and  accurately  define  a 
tort,  and  to  distinguish  it  from  a  mere  breach  of  con- 
tract. The  real  meaning  of  *'tort''  has  been  found  so 
elusive  and  nebulous,  that  while  many  courts  and  text- 
writers  have  attempted  to  fix  exactly  its  scope  and 
limitations,  and  its  relations  to  contract  rights,  yet 
none  of  their  definitions  and  limitations  have  been 
found  suflSciently  accurate  to  be  generally  accepted; 
38  Cyc.  415. 

In  Hayes  v.  Mutual  Life  Ins.  Co.,  125  111.  626  (18 
N.  E.  322, 1  L.  R.  A.  303),  a  tortious  act  is  defined  as, 

**The  commission  or  omission  of  an  act  by  one,  with- 
out right,  whereby  another  receives  some  injury/' 

It  is  sometimes  defined  as  synonymous  with  **  pri- 
vate wrong,'*  ** private  injury''  or  ** civil  wrong": 
Rhohidas  v.  Concord,  70  N.  H.  90  (47  Atl.  82,  185 
Am.  St.  Eep.  604,  51 L.  E.  A.  381).  Bishop,  in  his  work 
on  Noncontract  Law,  after  defining  it  as  a  civil  wrong 
inflicted  otherwise  than  by  a  mere  breach  of  contract, 
says: 

**To  be  more  nicely  accurate,  a  tort  is  one's  dis- 
turbance of  another  in  rights  which  the  law  has 
created,  either  in  the  absence  of  contract  or  in  conse- 
quence of  a  relation  which  a  contract  has  established 
between,  the  parties. ' '  / 

In  Rich  V.  New  York  Gent.  etc.  Ry.  Co.,  87  N.  Y.  382, 
Judge  Finch  says : 

"We  have  been  unable  to  find  any  accurate  and  per- 
fect definition  of  a  tort.  Between  actions  clearly  ex 
delicto  and  those  as  clearly  ex  contractu  there  exists 
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what  has  been  termed  a  border  land,  where  the  lines 
of  distinction  are  shadowy  and  obscure,  and  the  tort 
and  the  contract  so  approach  each  other  and  become  so 
nearly  coincident  as  to  make  their  practical  separation 
somewhat  difficult. '' 

Perhaps  under  our  Code  systems,  we  should  not  at- 
tempt to  place  too  nciuch  stress  upon  a  somewhat  arbi- 
trary and  ill-defined  distinction  between  torts  and  con- 
tracts. It 'is  a  theory  of  the  Code  procedure  that  a 
party  shall  have  full  redress  for  all  legal  wrong, 
whether  the  wrong  results  from  a  breach  of  contract 
or  from  a  breach  of  more  general  law.  It  is  obvious 
that  many  times,  and  in  many  cases  the  injury  will 
depend  partly  upon  contract  and  partly  upon  a  tort 
or  wrong.  In  an  action  against  a  carrier  of  pas- 
sengers the  right  of  the  injured  passenger  depends  en- 
tirely upon  his  contract  to  be  carried  safely,  and  he 
could  not  recover  without  such  contract  either  ex- 
pressed or  implied,  and  yet  superimposed  upon  the 
contract  is  the  wrongful  and  negligent  breach,  causing 
an  injury  to  his  person,  which  was  not  directly  con- 
templated by  the  contract,  and  for  which  the  contract 
provides  no  measure  of  damages.  To  say  that  the 
passenger  must  separate  the  two,  and  depend  wholly 
upon  the  negligent  wrong,  on  the  one  hand,  or  the  mere 
breach  of  contract  alone  on  the  other,  would  be  to  de- 
prive him  effectually  of  a  complete  remedy. 

3.  In  a  case  like  this  we  think  that  when  a  landlord 
agrees  to  keep  his  premises  in  repair,  the  law  fastens 
upon  bim  a  duty  to  keep  that  contract,  and  if  he  violates 
that  duty,  after  notice  of  the  dangerous  condition,  he 
ought  in  principle  to  be  liable  for  whatever  injuries 
the  tenant  naturally  and  necessarily  receives  from 
fluch  breach  of  duty.  If  the  only  injury  is  one  directly 
contemplated  in  the  contract,  as  the  decreased  value 
of  the  use  of  the  premises,  the  action  of  the  tenant 
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would  be  purely  upon  the  contract.  But  if  the  neg- 
ligence of  the  landlord  resulted,  necessarily  and 
naturally,  in  some  further  injury  to  his  person  or 
property,  he  may  bring  an  action,  like  the  one  at  bar, 
'  and  it  is  of  little  importance  whether  it  is  called  tech- 
nically an  action  on  contract  or  an  action  upon  the  tort, 
or  whether  it  partakes  of  a  double  nature,  depending 
upon  both  tort  and  contract. 

It  is  true  there  are  many  authorities  which  can  be 
dted  against  this  view.  A  great  many  of  these  are 
presented  in  the  very  exhaustive  brief  of  the  learned 
attorneys  for  appellant.  It  may  be  that  in  mere  num- 
bers, the  burden  of  authority  is  that  way.  But  the 
law  upon  this  point  is  in  a  state  of  change,  and  we 
think  the  better  rule,  and  that  declared  by  the  ma- 
jority of  the  later  cases,  sustains  a  recovery  by  a  ten- 
ant against  the  landlord  for  personal  injuries  caused 
by  a  failure  to  repair  where  the  landlord  has  directly 
promised  and  agreed  to  make  the  necessary  repairs, 
and  had  notice  of  the  dangerous  condition. 

The  authorities  are  so  numerous  on  each  side  that  it 
would  be  unnecessary  labor  to  attempt  to  segregate 
and  compare  them. 

Among  the  very  late  cases  supporting  the  rule  as  we 
have  stated  it  are  those  of  Mesher  v.  Osborne,  75 
Wash.  439  (134  Pac.  1092, 48  L.  E.  A.  (N.  S.)  917),  and 
EUnger  v.  Bdhl,  208  Pa.  St.  250- (57  Atl.  572). 

It  is  urged  on  rehearing  that  the  Washington  case, 
supra,  does  not  really  declare  this  doctrine,  but  only 
quotes  the  same  from  the  work  of  Shearman  &  Red- 
field  on  Negligence,  but  we  think  the  court  intended  to 
make  that  quotation  a  part  of  its  opinion.  The  court 
had  already  said : 

"Where  there  is  a  general  duty,  even  though  it 
arises  from  the  relation  created  by,  or  from  the  terms 
of  the  contract,  and  that  duty  is  violated,   either  by 
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negligent  performance  or  negligent  nonperformance, 
a  landlord  may  be  held  as  for  a  tort.  Between  land- 
lord and  tenant,  as  in  other  relations,  there  is  always 
the  general  duty  to  so  use  one's  own  as  not  to  injure 
another.'* 

And  then  the  court,  after  reviewing  the  authorities, 
quotes,  as  it  seems  to  us,  with  complete  and  expressed 
approval,  the  language  from  Shearman  &  Bedfield,  as 
follows : 

I  *^  A  carefully  compiled  and  discriminating  text,  after 
noting  the  hopeless  conflict  of  the  authorities  and  the 
hairsplitting  distinctions  indulged  by  some  of  the 
courts,  uses  the  following  language :  *  •  •  The  law 
on  the  subject  is  in  a  state  of  transition.  In  some  of 
the  earlier  cases  holding  that  an  action  of  tort  did  not 
arise  on  a  breach  of  the  covenant  in  the  case  presented, 
the  general  expressions  used  would  include  the  propo- 
sition that  no  such  action  could  arise.  But  it  is  be- 
lieved that,  restricting  those  cases  to  the  issue  pre- 
sented, there  is  nothing  to  exclude  general  harmony 
on  the  proposition  where  there  is  a  covenant  by  the 
landlord  to  keep  the  premises  in  safe  and  tenantable 
condition,  and  the  landlord  has  knowledge  or  notice  of 
the  existence  of  such  defects  as  renders  the  use  of  the 
property  in  the  manner  contemplated  by  the  lease 
dangerous  to  the  tenant,  and  the  tenant,  his  guests  or 
family,  suffer  personal  injury  therefrom  a-fter  a 
reasonable  time  for  making  the  premises  safe,  since 
such  notice  or  knowledge,  in  the  absence  of  contribu- 
tory negligence,  the  landlord  is  liable  in  an  action  of 
tort  therefor.  In  those  jurisdictions  where  damages 
for  personal  injuries  are  held  recoverable  against  the 
landlord  for  injuries  caused  by  the  want  of  repairs  he 
had  agreed  to  make,  and  of  the  necessity  of  which  he 
had  been  notified,  it  is  said  that  the  nature  of  the 
covenant  is  such  as  naturally  to  create  a  reasonable 
anticipation  that  the  neglect  to  perform  it  will  prob- 
ably be  the  pause  of  personal  injuries  being  inflicted  on 
the  tenant,  his  guests,  family,  and  servants ;  that  the 
covenant  gives  rise  to  a  corresponding  duty  either  to 
exercise  such  supervision  as  may  be  necessary,  or  to 
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act  with  requisite  promptness  on  notice,  as  the  case 
may  require ;  and  that  an  action  of  tort  is  maintainable 
for  the  injury  consequent  on  the  neglect  to  perform  it, 
the  covenant  being  set  up  as  a  matter  of  inducement. 

The  Pennsylvania  case,  Ehinger  v.  BaM,  208  Pa. 
St.  250  (57  Atl.  572),  is  almost  exactly  on  all-fours 
with  this  case.  There  the  plaintiff  had  discovered 
a  crack  in '  the  building  he  was  occupying,  and  had 
notified  the  defendant,  who  was  the  owner  of  the 
building,  and  who  promised  to  have  it  fixed  right  away. 
She  did  not  do  so,  but  put  off  the  repairing  and  was 
notified  again,  and  again  promised  to  take  care  of  it 
but  did  not  do  so,  and  the  building  fell  and  caused  a 
serious  damage  to  plaintiff's  goods.  The  plaintiff 
was  nonsuited  in  the  court  below,  but  the  decision  was 
reversed  in  the  appellate  court  in  a  careful  and  well- 
considered  opinion. 

4.  In  this  case  we  think  it  clearly  appears  that  there 
was  evidence  from  which  the  jury  might  find  that  there 
was  a  general  contract,  at  the  time  plaintiff  went  into 
the  building,  that  the  defendant  i^ould  make  such  re- 
pairs from  time  to  time  as  were  necessary  to  make  the 
building  habitable,  and  that  in  pursuance  of  that  ar- 
rangement plaintiff,  when  the  steps  became  unsafe, 
went  to  the  defendant  and  to  his  agent,  and  notified 
him  of  the  condition  the  steps  were  in.  The  defend- 
ant's agent  came  and  looked  at  the  steps.  Amber 
Ashmun,  daughter  of  the  plaintiff,  testified : 

''Well,  he  looked  at  the  steps  and  he  said  he  would 
have  them  fixed  immediately. ' ' 

Mr.  De  Graff,  agent  of  the  defendant,  practically 
admits  this,  saying : 

''When  we  were  at  the  bottom  (of  the  steps)  I  told 
her  I  would  order  them  fixed  right  away,  and  that  she 
should  be  carefid  in  the  meantime/' 
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Defendant  himself,  testified: 

*^Mr.  De  Graff  had  his  orders  to  repair  everything 
that  was  a  necessity.** 

Under  this  evidence  the  jury  might  well  find  an 
agreement  to  repair  whenever  necessary  to  make  the 
building  safely  habitable . 

5.  However,  it  is  urged  that  this  agreement  was 
without  consideration,  but  we  do  not  think  this  conten- 
tion can  be  sustained. 

The  plaintiff,  testifying  in  regard  to  the  original 
contract  to  make  necessary  repairs,  says: 

* '  I  told  him  he  would  have  to  have  the  house  kept  in 
repair  or  /  could  not  live  there,  and  he  said  they  would 
keep  it  in  repair. '  * 

And  dgain  in  cross-examination: 

*'Q.  What  was  necessary  at  that  time  to  be  done, 
they  were  willing  to  do  to  keep  you  as  a  tenant? 
**A.  Yes,  they  were  willing  to  keep  it  in  repair.*' 

It  appears  from  the  evidence  that  the  defendant  was 
receiving  $25  per  month  for  the  use  of  the  premises, 
and  we  think  the  jury  could  infer,  that  the  agreement 
to  fix  these  particular  steps,  referred  back  to  the 
original  contract  and  had  reference  thereto,  and  that 
the  continued  occupation  by  the  tenant,  and  the  pay- 
ment of  the  rent,  was  a  suflScient  consideration. 

Upon  this  question  the  case  of  Ehinger  v.  BaJU,  208 
Pa.  St.  280  (57  Atl.  572),  from  the  Pennsylvania  Su- 
preme  Court,  already  cited,  is  directly  in  point,  in 
which  the  court  said: 

**It  is  argued  there  was  no  valid  contract  to  repair. 
We  think  there  was  a  valid  contract,  and  a  good  con- 
sideration for  it;  he  was  induced  to  remain  because 
she  promised  to  make  substantial,  possibly  extensive 
repairs ;  she  secured  a  desirable  tenant  who  would  have 
abandoned  the  property  that  day  if  she  had  not  made 
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the  promise ;  the  promise  was  not  to  be  performed  in 
the  indefinite  future,  but  the  same  day  it  was  made. 
It  is  argued  there  was  no  promise  which  bound  the 
tenant.  We  think  there  is  a  reasonable  inference  of  a 
promise  which  the  jury  might  have  drawn,  that  be  was 
to  remain  and  pay  rent  for  at  least  a  month  longer; 
for,  it  should  be  noted,  he  was  not  bound  to  stay  a  day 
at  the  peril  of  himself,  family  and  goods,  and  she 
promised  to  relieve  him  of  the  peril  that  very  day. 
The  mutual  promises,  if  as  alleged,  constituted  a  suffi- 
cient consideration;  but  resting  wholly  in  parol  what 
they  were  and  what  the  parties  meant  was  for  the 
jury. ' ' 

6.  The  question  of  contributory  negligence  was 
clearly  one  for  the  jury.  When  plaintiff  found  the 
steps  were  in  a  dangerous  condition  she  was  in  the 
actual  occupation  of  the  premises  with  her  family  and 
household  goods.  She  had  the  choice  of  remaining 
until  the  repairs  were  made,  or  attempting  to  remove 
to  some  other  place.  To  do  the  latter  she  would  first 
have  to  find  a  place  to  which  she  could  remove.  She 
had  the  landlord's  general  promise  to  i^epair.  She 
notified  him  at  once  about  the  dangerous  condition  of 
the  steps,  and  he  promised  to  repair  them  immediately. 
Under  these  circumstances,  according  to  her  testi- 
mony, she  remained  on  the  premises,  using  the  steps 
carefully.  We  think  it  was  clearly  a  question  for  the 
jury  as  to  whether  she  was  negligent  in  so  doing,  and 
as  to  whether  the  defendant  was  negligent  in  delay- 
ing to  repair. 

The  case  was  analogous  to  the  case  of  a  servant  who, 
finding  a  dangerous  condition,  notifies  the  master  of 
that  dangerous  condition,  and  upon  the  master's 
promise,  returns  to  his  work,  depending  upon  the 
master  to  repair.  In  such  cases  it  has  been  generally 
held  that  contributory  negligence  is  a  question  for  the 
jury. 
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7.  There  seems  to  be  only  one  other  serious  question 
present  in  the  case  at  bar,  namely ;  whether  or  not 
there  was  reversible  error  in  the  ruling  of  the  court 
excluding  the  testimony. of  Miss  Mayme  Kube.  The 
record  of  the  case  in  fhat  matter  was  as  follows :  The 
witness,  having  qualified  herself  as  being  a  nurse  at 
the  hospital,  was  asked :  ' 

**Q.  What  condition  is  indicated  by  the  chart,  or 
what  do  you  know  from  personal  memory  of  the  facts, 
as  to  her  obeying  directions,  or  as  to  her  being  re- 
fractory! 

"A.  Well,  she  would  remove  the  dressings  from  her 
legs  when  the  nurse  asked  her  not  to — ' 

* '  Mr.  Arnold  (Interrupting) :  Just  a  minute.  I 
do  not  understand  that  there  is  any  carelessness  or 
negligent  treatment  pleaded  in  this  action  at  all,  and  I 
don^t  think  that  would  be  competent  under  the  plead- 
ings in  the  case.  I  understand  the  purpose  is  to  show 
she  was  careless  and  negligent  in  treating  herself? 

'*Mr.  Reynolds:  Our  object  is  to  explain,  as  far 
as  possible,  to  what  extent  the  condition  we  find  is  due 
to  the  injury  and  to  what  extent  it  is  due^  to  other 
things.  It  would  all  bear  on  the  good  faith  of  the 
patient,  and  explain  the  results. 

* '  The  Court :  I  think  the  rule  of  law  is  that  you  must 
plead  that.  Do  not  understand  the  court  to  say  that 
you  have  not  a  right  to  show  what  her  condition  was ; 
but  if  her  condition  was  brought  about  by  some  treat- 
ment, you  should  state  that,  just  the  same  as  if  you 
claimed  her  condition  came  from  some  inherent  disease 
she  had.  That  will  be  the  ruling  of  the  court.  Objec- 
tion sustained. 

' '  Mr.  Reynolds :  I  will  save  an  exception. ' ' 

We  do  not  think  it  was  necessary  to  plead,  that  part 
of  the  injuries  for  which  plaintiff  was  complaining, 
was  caused  by  the  subsequent  act  of  the  plaintiff, 
rather  than  by  the  original  accident.  This  was  not 
*  *  contributory  negligence. '  *    It  was  simply  an  affirma- 
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tive  way  of  showing  that  part  of  the  suffering  of  which 
plaintiff  had  complained  in  her  evidence,  did  not  result 
from  the  accident  at  all,  but  from  tier  own  subsequent 
acts.  It  is  apparent  that  if  a  man  suffers  a'  broken 
arm,  by  reason  of  the  negligence  of  some  other  person, 
and  when  he  is  about  well  breaks  it  again,  either  will- 
fully or  accidentally,  he  cannot  recover  for  the  second 
injury,  from  the  person  liable  for  the  first;  and  if  he 
attempts  to  do  so,  and  presents  to  the  jury  evidence  of 
his  subsequent  suffering,  the  defendant,  without  any 
pleading  and  as  a  matter  of  mere  negation,  has  a 
right  to  prove  that  part  or  all  of  the  suffering  actually 
or  probably  resulted  from  the  second  injury. 

This  was  the  conclusion  reached  in  the  opinion  of 
Mr.  Justice  Benson  in  Theiler  v.  Tillamook  County,  81 
Or.  277  (158  Pac.  804),  where  a  similar  question  was 
involved,  and  with  the  reasoning  of  that  opinion  we 
are  entirely  satisfied. 

8.  A  close  question,  however,  arises  as  to  whether 
the  defendant  disclosed  suflSciently  to  the  court,  what 
the  testimony,  which  was  not  admitted,  would  have 
been,  and  whether  or  not  it  would  have  been  favor- 
able to  the  defendant. 

This  court  has  repeatedly  held  that  before  a  party 
can  take  advantage  of  an  error  of  this  kind,  he  must 
state  to  the  court  what  he  expects  the  answer  of  the 
witness  will  be.  This  is  not  only  for  the  purpose  of 
first  advising  the  trial  court,  but  it  is  also  necessary  so 
that  this  court,  may  know  whether  the  answer  excluded 
would  have  been  favorable  to  the  party  offering  it, 
and,  therefore,  would  justify  a. reversal  and  new  trial. 
For  instance,  in  this  case  it  might  be  that  in  the  event 
of  a  reversal  and  new  trial  this  same  witness  being 
called  and  permitted  to  testify,  might  say  that  she 
knew  nothing  further,  or  that  they  were  about  to  take 
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the  bandages  off  anyway  ai^d  it  did  not  make  any  dif- 
ference in  he^  condition. 

It  will  be  noticed  the  court  made  no  order  excluding 
the  answer  of  the  witness  already  given,  and  there 
was  no  offer  to  shpw  that  she  could  have  testified  to 
any  further  fact,  or  whether  her  testimony  would  have 
been  favorable  to  the  defendant. 

In  the  case  of  Hill  v.  McCrow,  88  Or.  299  (170  Pac 
306),  a  question  was  presented  almost  exactly  similar, 
and  the  record  was  much  in  the  same  condition.  A 
witness  having  been  asked  if  he  had  had  a  conversation 
with  a  certain  Mr.  Keyt,  was  asked : 

**  State  to  the  court  now  what  the  conversation 
was. 

''Counsel  for  plaintiff  objected  as  incompetent,  ir- 
relevant and  immaterial,  and  a  matter  after  the  trans- 
action was  closed.'* 

Thereupon,  counsel  for  defendant  stated : 

*'If  the  court  please,  it  is  like  this,  they  are  claim- 
ing a  W.  E.  Davidson  &  Co.  was  the  owner  of  this  note 
and  Mr.  Keyt  was  trying  to  arrange  a  disposal  of  that 
note  to  Mr.  McCrow.  That  is  what  we  wished  to 
show.  *  •  This,  of  course,  occurred  the  day  before 
Hill  claims  to  have  got  the  note. ' ' 

The  court  sustained  the  objection,  to  which  an  excep- 
tion was  saved.    Upon  appeal  the  court  said : 

**The  record  does  not  disclose  what  the  answer  of 
the  witness  would  have  been  had  he  answered.  The 
offer  is  a  general  statement  of  the  fact  that  it  was  ex- 

Sected  to  show,  but  it  does  not  appear  whether  the  evi- 
ence  of  the  witness  would  prove  such  fact  or  not. 
We  cannot  say  from  the  record  that  there  was  any  ma- 
terial evidence  excluded  or  that  there  was  any  preju- 
dicial error." 

To  the  same  effect  is  Kelly  v.  Highfield,  15  Or.  277 
(14  Pac.  744) ;  Strickler  v.  Portland  Ry.  L.  d  P.  Co.,  79 
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Or.  526  (144  Pac.  1193, 155  Pac.  1195),  and  many  other 
Oregon  cases. 

It  is  the  opinion  of  a  majority  of  the  court  that  the 
defendant  did  not  come  within  the  rule  thus  so  fre- 
quently laid  down  by  this  court,  in  showing  that  testi- 
mony favorable  to  the  defendant^  was  actually  ex- 
cluded by  the  court 

9.  The  same  question  was  sought  to  be  raised  by  an 
instruction  requested  by  the  defendant.  While  the 
instruction  asked  for  was  not  given,  the  court  seems 
to  have  sufficiently  covered  the  same  proposition  by 
its  general  charge,  in  which  the  court  said : 

*'It  is  therefore  necessary  for  the  plaintiff  to  prove 
by  ^a  prepondersmce  of  the  evidence  that  any  injury  or 
ailment  from  which  she  may  be  suffering,  were  caused 
by  the  defendant  *s  negligence  before  she  can  recover 
kny  damages  therefor,  and  if  it^hould  appear  from 
the  evidence  that  any  of  plaintin's  suffering  may  be 
attributed  to  some  other  cause,  than  the  negligence  of 
the  defendant,  then  she  is  not  entitled  to  have  such  pan- 
ticular  considered  in  your  appraisement  of  damages. ' ' 

There  being  no  reversible  error,  our  former  opinion 
is  adhered  to  and  the  judgment  is  affirmed. 
Former  Opinion  Approved  and  Judgment  Affirmed. 


Arj^ed  April  3,  remanded  with  directions  April  29,  1919. 

NEILSON  V.  TITLE  GUARANTY  &  TEUST  CO. 

t 

(180  Pac.  617.) 

Pleading— Answer — Evidentiary  Matter. 

1.  In  suit  to  compel  the  application  of  municipal  warrants  to 
satisfaction  of  certain  judgments,  where  answer  of  certain. defend- 
ants alleged  partnership  with  judgment  debtor  and  interest  in  the 
warrants,  the  making  of  an  order  requiring  such  answer  to  be  made 
more  definite  by  setting  forth  nature,  character,  and  amount  of  con- 
sideration or  capital  furnished  by  each  partner  was  error;  such  details 
being  merely  evidentiary.    ^ 
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PleadlniH-Or<ior  Striklxig  Out  Answer— Failure  to  ICake  More  Defi- 
nite—SenrLce  of  Order. 

2.  Where  order  required  answer  to  be  made  more  definite  by 
amendment  made  within  stipulated  time  from  service  of  order  upon 
defendants,  it  was  error  to  strike  answer  from  files  upon  defendants' 
failure  to  amend  answer,  where  order  was  never  served  upon  them. 

Pleading— Answer— Amendment— Unintentional  DeniaL 

3.  In  application  to  compel  application  of  municipal  warrants  to 
satisfaction  of  certain  judgments,  where  complaint  alleged  that  cer- 
tain defendants  claimed  an  interest  in  the  warrants,  the  court  errone- 
ously refused  such  defendants  permission  to  amend  their  answer  so 
as  to  admit  such  allegations  instead  of  denying  them;  it  being 
apparent  that  sneh  denial  was  unintentional. 

From  Multnomah:  Geobob  W.  Stapletok,  Judge. 

Department  1. 

This  is  a  suit  to  compel  the  application  of  certain 
municipal  warrants  of  the  City  of  Rainier  to  the  satis- 
faction of  certain  judgments,  and  to,  determine  the 
rights  of  the  several  litigants  in  and  to  such  warrants. 
The  history  of  the  involved  transactions,  as  developed 
by  the  record,  is  about  as  foljows:  In  the  year  1909, 
the  defendant  Masters  entered  into  a  contract  with  the 
City  of  Rainier  for  the  paving  of  certain  streets,  in 
which  contract  the  defendants  Howard  and  Moody 
were  silent  partners  with  Masters.  When  the  work 
was  completed  a  controversy  arose  between  Masters 
and  the  city  as  to  the  balance  due  under  the  contract. 
Thereupon  in  June,  1917,  Masters  began  an  action  in 
the  federal  court  against  the  city  to  recover  an  alleged 
balance  of  $13,180,  in  which  he  obtained  a  judgment 
for  the  amount  claimed.  In  1911,  after  the  cessation 
of  work  upon  the  municipal  contract  abo*  c  mentioned, 
Masters  entered  into  a  contract  with  the  plaintiff  Neil- 
son  whereby  he  undertook  to  clear,  plow,  and  prepare 
certain  lands  near  Mosier,  Oregon  for  the  planting  of 
an  orchard.  To  insure  the  performance  of  the  work 
Masters  gave  Neilson  an  undertaking  with  the  defend- 
ant Title  Guaranty  &  Surety   Company   as   surety* 
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Masters  began  work  upon  this  contract,  but  later 
abandoned  it,  and  left  the  state,  and  Neilson  began 
litigation  against  Masters  and  the  Title  Guaranty  & 
Surety  Company,  in  which  he  sought  to  recover  dam- 
ages for  the  breach  of  the  contract.  This  action  was 
twice  tried  in  the  Circuit  Court,  resulting  both  times 
in  judgments  in  favor  of  Neilson,  and  each  time  the 
judgment  was  reversed  upon  appeal :  72  Or.  463  (143 
Pac.  1132,  and  81  Or.  422  (159  Pac.  1151).  There- 
after Neilson  prosecuted  his  action  against  Ms^sters 
only,  securing  service  of  summons  by  publication,  and 
a  judgment  by  default.  The  Title  Guaranty  &  Surety 
Company  also  began  action  against  Masters,  in  which 
it  sought  to  recover  the  moneys  expended  by  it  in  the 
litigation  above  referred  to.  In  this  case  also,  the  ser- 
vice of  summons  was  by  publication,  and  the  judgment 
went  by  default.  When  each  of  these  last-mentioned 
actions  was  begun,  the  action  of  Masters  against  the 
City  of  Rainier  was  pending  and  undisposed  of,  in  the 
federal  court.  In  the  case  of  Neilson  v.  Masters,  the 
substituted  service  of  summons  was  based  upon  an 
affidavit,  which  alleges : 

'  *  That  a  cause  of  action  exists  in  favor  of  the  plain- 
tiff and  against  the  defendant  above  named,  and  the 
subject  of  the  action  is  .  to  recover  damages  for  the 
breach  of  that  certain  contract  wherein  defendant 
promised  to  clear  and  plow  Lots  1  to  12  inclusive, 
of  Buena  Vista  Orchards,  situated  in  Mosier,  Wasco 
County,  Oregon,  and  that  the  defendant  has  caused  a 
writ  of  attachment  to  issue  out  of  the  above-entitled 
court  to  the  Sheriff  of  Columbia  County,  and  that  the 
said  Sheriff  has  duly  attached  any  and  all  moneys  due 
or  owing  from  the  City  of  Rainier  to  the  defendant 
above  named.  That  said  debt  due  from  the  said  City 
of  Rainier,  to  the  defendant  herein,  is  now  the  subject 
of  certain  litigation  now  pending  in  the  United  States 
District  Court  for  the  District  of  Oregon. ' ' 
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This  allegation  is  followed  by  a  detailed  statement 
of  the  facts  constituting  the  cause  of  action,  and  aver- 
ments which  go  to  show  that  the  defendant  is  not 
within  the  State  of  Oregon,  but  resides  and  is  within 
the  State  of  Washington.  The  only  reference  to  any 
property  in  Oregon,  belonging  to  the  defendant  is  in 
the  quotation  above  set  out. 

In  the  case  of  Title  Otuirauty  <&  Surety  Company  v. 
Masters,  the  aflSdavit  upon  which  the  order  for  publi- 
cation of  summons  is  based,  is  too  long  to  be  set  Out 
here,  but  it  contains,  after  a  recital  of  the  facts  con- 
stituting the  cause  of  action,  allegations  that  the  de- 
f  endant  was  not  within  the  State  of  Oregon,  and  was 
a  resident  of  Glennie,  Alcona  County,  Michigan,  at 
the  date  of  making  the  affidavit,  and  that  service  of 
summons  could  not  be  had  other  than  by  publication. 
The  affidavit  is  silent  as  to  whether  or'not  the  defend- 
ant has  any  property  within  the  State  of  Oregon. 

The  complaint  in  the  instant  case,  after  reciting  the 
rendition  and  docketing  of  plaintiff's  judgment,  includ- 
ing a  judgment  against  the  City  of  Rainier,  as 
garnishee  defendant,  alleges  that  plaintiff  took  the 
necessary  steps  to  entitle  him  to  demand  a  warrant  for 
the  amount  of  his  judgment,  from  the  City  of  Rainier, 
and  made  such  demand,  which  was  refused.  There 
is  then  set  out  the  substance  of  certain  proceedings  in 
mandamtis  which  were  had  by  the  plaintiff  in  the  case 
of  Masters  v.  City  of  Rainier,  in  the  federal  court,  to 
comper  the  city  to  issue  to  that  plaintiff  warrants  in 
satisfaction  of  his  judgment  theretofore  obtained  in 
that  court,  and  that  it  was  agreed  between  the  several 
judgment  creditors  already  named,  by  their  several 
attorneys,  that  Neilson  and  Title  Guaranty  &  Surety 
Company  would  recognize  the  prior  right  of  the  de- 
fendant R.  C.  Nelson  and  R.  C.  Wright,  attorneys  for 


/" 
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Masters,  to  the  stun  of  $4,426.15  as  attorneys'  fees  in 
the  federal  court  litigation,  and  that  Neilson  and  the 
Title  Guaranty  &  Surety'  Company  should  assert  the 
claims  of  their  judgments  only  as  to  the  balance  of  the 
money  paid  by  the  city  in  satisfaction  of  Masters' 
judgment  against  it  The  City  of  Rainier  and  the  de- 
fendant Nelson  also  entered  into  an  agreement  in 
pursuance  of  the  foregoing  understanding,  that  the 
city  should  issue  three  warrants,  payable  to  B.  C.  Nel- 
son, as  attorney  for  Masters,  in  the  respective  amounts 
of  $4,426.15,  $6,704.25,  and  $2,049.95,  to  be  delivered  to 
the  clerk  of  the  federal  court,  who  should  deliver  them 
to  Nelson  to  be  by  him  held  in  trust  for  the  benefit  of 
the  several  parties  and  whomsoever  else  might  have 
any  interest  in  them.  It  is  further  averred  that 
Nelson  still  holds  the  warrants,  and  refuses  to  assign 
them  to  the  other  parties  to  the  agreement,  in  accord- 
ance with  the  terms  thereof,  although  all  the  precedent 
conditions  have  been  performed. 

The  only  place  in  the  complaint  wherein  the  appel- 
lant. Moody,  is  mentioned,  is  paragraph  XI,  which 
reads  thus : 

"XL  Plaintiff  further  alleges  that  he  has  been  in- 
formed and  believes,  and  upon  such  information  and 
belief  alleges  that  the  defendants  Moody  and  Howard 
now  assert  and  claim  to  have  some  interest  in  the  war- 
rants thus  issued  by  said  City  of  Rainier  in  satisfac- 
tion of  said  judgments,  but  plaintiff  is  unable  to  state 
the  exact  interest  or  claim  alleged  or  asserted  by  said 
defendants  therein,  and  plaintiff  is  further  informed 
by  defendant  Nelson  that  his  refusal  to  deliver  said 
warrant  to  plaintiff  is  by  reason  of  said  claim  made 
upon  him  by  said  defendants  Moody  and  Howard. ' ' 

The   prayer   asks   that   defendants    Howard    and 

,  Moody  answer  and  set  up  the  exact  claim  or  interest 

which  they  may  have  in  the  warrant  for  $6,704.25,  and 


248  Neilson  V,  Title  Guaranty  &  Trust  Co.     [92  Or. 

that  such  claim  be  decreed  to  be  invalid ;  that  defend- 
ants Masters  and  Nelson  be  decreed  to  have  no  interest 
in  said  warrant;  that  plaintiff  be  decreed  to  be  the 
owner  and  entitled  to  the  possession  thereof ;  that  Nel- 
son be  directed  to  deliver  it  to  plaintiff  in  satisfaction 
of  his  judgment  against  Masters;  that  Title  Guaranty 
&  Surety  Company  be  required  to  take  the  necessary 
steps  to  entitle  them  to  the  ownership  and  possession 
of  the  warrant  for  $2,049.95,  and  that  Nelson  be  re- 
strained from  negotiating  either  of  such  warrants  or 
disposing  thereof,  otherwise  than  as  prayed  in  the 
complaint. 

To  this  complaint,  the  defendants  Moody  and 
Howard  answered  jointly,  admitting  paragraphs  1  and 
2  thereof,  which, allege  the  corporate  character  of  the 
City  of  Rainer  and  Title  Guaranty  &  Surety  Company 
and  meet  the  other  allegations,  including  paragraph 
XI,  supra,  with  a  general  denial.  This  is  followed  by 
an  affirmative  answer,  in  which  it  is  alleged  that  these 
defendants  and  Masters  entered  into  a  special  partner- 
ship relating  to  Masters'  contracts  for  paving  streets 
in  Rainier,  the  terms  of  which  are  set  out  as  follows : 

*'That,  without  any  formal  writing  thereof  and 
therefor,  it  was  then  and  there  mutually  agreed  by  and 
between  the  defendants  Masters,  Howard  and  Moody 
that  6ach  of  said  three  defendants  should  furnish  and 
provide  cash  or  valuable  consideration  to  the  extent  of 
one  third  of  the  total  capital  required,  or  which  should 
be  required  or  used,  to  perform  the  aforesaid  agree- 
ments thus  executed  by  and  between  the  said  city  and 
the  defendant  Masters  for  himself  and  these  defend- 
ants. That  the  defendants  Howard  and  Moody  did 
perform  their  agreement  with  defendant  Masters  and 
with  each  other  in  respect  to  each  providing  his  afore- 
said proportion  of  capital  for  said  undertaking  with 
the  City  of  Rainier.'' 
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It  is  then  alleged  that  a  subsequent  arrangement 
was  made  betT^een  them  whereby  it  was  agreed  that 
Masters  and  Howard  should  each  have  20/53  interest 
,in  the  business,  and  Moody  13/53. 

Recitals  follow,  regarding  the  action  prosecuted 
by  Masters  in  the  federal  court  in  which  they  say 
Masters  was  acting  for  himself  and  as  trustee  for 
them ;  that  after  judgment  was  obtained  therein,  Mas- 
ters and  Howard  assigned  their  interests  in  such  judg- 
ment to  defendant  Moody,  and  that  defendant  Nelson 
had  notice  of  'such  assignments.  They  concede  that 
the  warrant  for  $4,426.15  rightfully  belongs  to  Nelson 
and  Wright,  and  assert  that  the  remaining  two  war- 
rants belong  to  Moody,  and  pray  for  the  dismissal  of 
the  suit. 

On  Jtme  25,  1918,  plaintiff  filed  the  following  mo- 
tion: 

**  Comes  now  the  plaintiff  and  moves  the  court  for 
an  order  requiring  defendants  Howard  and  Moody  to 
amend  their  amended  answer  and  particularly  para- 
graph II  of  their  second  further  and  separate  answer 
therein,  and  to  make  the  same  more  definite  and  cer- 
tain. 

'* First:  By  setting  forth  in  greater  detail  and  in 
more  specific  terms  the  amount,  if  any,  of  cash  capital 
or  funds  contributed  or  furnished  by  each  of  defend- 
ants Howard  and  Moody  to  defendant  Masters,  but 
if  no  cash  was  furnished  or  contributed  by  said  de- 
fendants, or  either  of  them,  but  in  lieu  thereof  valuable 
considerations  were  furnished  or  contributed,  then  to 
set  forth  the  exact  nature  of  such  valuable  considera- 
tions, and  further  to  set  forth  when  and  where  such 
valuable  considerations  or  said  cash  were  furnished 
to  said  Masters. 

** Second:  Plaintiff  further  moves  the  court  to  re- 
quire said  defendants  to  amend  said  paragraph  and 
to  make  the  same  more  definite  and  certain  by  setting 
forth  whether  the  notices  or  information  to  said  City 
of  Rainier  as  pleaded  in  lines  26  to  28  of  page  3,  and 
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lines^  1  to  4  of  page  4  of  said  amended  answer  were  in 
writing,  and  if  so  by  whom  and  to  whom,  or  to  what 
officer  or  agent  of  said  City  the  same  were  given,  and 
the  dates  of  delivery  of  such  notices  or  information." 

On  June  28,  1918,  plaintiff  filed  this  motion : 

''Comes  now  the  plaintiff  and  moves  the  court  for 
an  order  requiring  defendants  Howard  and  Moody  to 
amend  their  amended  answer,  particularly  paragraph 
II  of  their  second  further  and  separate  answer  therein, 
and  to  make  the  same  more  definite  and  certain  in  this, 
by  setting  forth  in  greater  detail  and  in  more  specific 
terms,  and  to  state  definitely  whether  or  not  the  de- 
fendants Howard  and  Moody  were  to  provide  cash, 
and  if  so,  how  much,  or  whether  the  defendants 
Howard  and  Moody,  were  to  provide  other  valuable 
considerations,  and  if  so,  the  nature  and  extent  and 
character  of  such  valuable  considerations,  and  whether 
such  valuable  considerations  consisted  of  services  and 
labor  or  material ;  also,  to  state  in  greater  detail  and  in 
more  specific  terms  the  exact  nature,  kind,  character 
and  description  of  the  capital  provided  or  furnished 
by  each  of  said  defendants  in  said  undertaking  of  said 
Masters  with  said  City  of  Rainier. 

*'The  purpose  of  this  motion  being  to  require  said 
defendants  to  state  in  exact  and  definite  language  and 
terms  whether  or  not  said  defendants  Howard  and 
Moody  furnished  the  said  Masters  cash,  and  if  so,  how 
much,  or  whether  said  defendants  furnished  labor, 
material  or  services,  and  if  so,  the  kind,  character  and 
nature  thereof,  and  value  of  the  same  to  the  end  that 
plaintiff  may  reply  to  said  answer. '  * 

And  on  June  29,  1918,  the  court  made  the  following 
order : 

*  *  The  above  cause  coming  on  to  be  heard  upon  motion 
of  plaintiff's  attorney  for  an  order  requiring  defend- 
ants Howard  and  Moody  to  amend  certain  portions 
of  paragraph  II  of  their  second,  further  and  sep- 
arate answer,  and  to  make  the  same  more  definite  and 
certain,  and  the  court  having  considered- the  same,  it 
is  by  the  court 
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**  Ordered,  that  said  paragraph  11,  and  particularly 
the  allegations  therein  contained  in  lines  26,  27  and  28, 
of  page  3,  and  lines  1,  2,  3,  and  4  of  page  4,  and  make 
the  same  more  definite  and  certain  by  setting  forth 
therein 'to  whom  or  to  what  oflScer  or  agent  of  said 
City  of  Bainier  the  notice  or  information  of  the  rights, 
interests  and  ownership  of  the  defendants  Howard  and 
Moody  in  and  to  parts  of  the  payments,  or  considera- 
tion to  be  paid  by  said  City  of  Eainier,  was  given,  and 
that  said  amendment  be  made  within  five  days  from 
the  date  of  this  order.*' 

And  again,  on  July  3, 1918,  the  court  made  another 
order,  as  follows : 

*  *  The  above  cause  this  day  coming  on  to  be  heard 
upon  motion  of  the  plaintiff  by  his  attorney,  to  require 
the  defendants  Moody  and  Howard  to  amend  para- 
graph II  of  their  second  further  and  separate  answer 
as  set  forth  in  their  amended  answer  herein,  and  to 
make  certain  allegations  therein  more  definite  aud 
certain,  and  the  court  being  fully  advised  therein, 
it  is  by  the  court 

'  *  *  Ordered,  that  within  five  days  from  the  entry  of 
this  order  and  service  thereof  upon  them,  defendants 
Moody  and  Howard  be,  and  they  are  hereby  required 
and  ordered  to  amend  their  amended  ianswer  herein, 
and  particularly  paragraph  H  of  their  second  further 
and  separate  answer,  as  herein  pleaded,  by  setting 
forth  therein  the  nature,  character,  and  the  amount  oi 
the  consideration  or. capital  furnished  by  each  of  said 
defendants  Moody  and  Howard  to  their  codefendant 
Masters,  under  their  said  agreement  with  defendant 
Masters,  and  to  state  whether  ^ch  consideration  or 
capital  so  furnished  by  each  of  said  defendants 
Howard  and  Moody  to  said  Masters  consisted  of  cash, 
and  if  so,  to  state  the  amount  of  cash  so  furnished,  but 
if  said  consideration  or  capital  consisted  of  labor  or 
materials,  or  other  considerations,  to  state  the  amount, 
the  value,  and  the  character  of  such  labor,  materials  or 
other  considerations  so  furnished  by  each  of  defend- 
ants Howard  and  Moody  to  said  Masters  under  the 
said  agreement  as  set  forth  in  paragraphs  I  and  II  of 
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their  second  and  further  separate  answer  contained 
in  their  amended  answer.'^ 

No  service  of  this  order  has  ever  been  made  upon 
these  defendants  or  their  attorney.  And  no  yeply  to 
defendants '  affirmative  answer  has  ever  been  filed. 

The  defendant  Title  Guaranty  &  Surety  Company 
answered,  admitting  th^  allegations  of  the  complaint, 
and,  in  turn,  plead  that  they  have  a  valid,  unpaid  judg- 
ment against  Masters,  and  in  substantially  the  same 
form  as  in  the  complaint,  set  out  their  right  to  have 

« 

the  warrant  for  $2,049.95  decreed  to  be  the  property 
of  this  defendant  and  decreeing  that  defendant  Nelson 
assign  the  same  to  it. 

Nelson  also  answers,  in  substance,  that  he  has  the 
warrants,  claims  to  be  the  joint  owner,  with  R.  C, 
Wright,  of  ithe  one  for  $4,426.15,  and  that  he  is  ready 
to  dispose  of  the  others  in  accordance  with  the  decree 
of  the  court. 

The  City  of  Rainier  was  permitted  to  intervene  for 
the  purpose,  it  appears,  of  protecting  itself  from  any 
untoward  accident  as  * '  an  innocent  bystander. ' ' 

When  the  case  was  called  for  trial,  on  September  17, 
1918,  the  plaintiff  announced  the  death  of  defendant 
Howard,  and  moved  for  a  dismissal  as  to  him,  and 
further  moved  the  court  to  strike  from  the  files  the 
affirmative  answer  of  the  defendants  Howard  and 
Moody,  for  the  reason  that  they  had  failed  to  amend 
•  the  same  by  making  it  more  definite  and  ceiftain,  in 
compliance  with  the  order  of  the  court.  This  motion 
was  allowed  by  the  court,  and  thereupon,  the  plaintiflF 
moved  for  judgment  upon  the  pleadings  as  against 
these  defendants,  for  the  reason  that  the  affirmative 
answer  had  been  stricken  out,  arid  the  general  denial, 
covering  the  allegations  of  paragraph  XI  of  the  com- 
plaint, left  these  defendants  without  any  interest  in 
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the  litigation.  This  motion  was  also  allowed.  At  this 
point,  the  attorney  for  Howard  and  Moody  applied  to 
the  court  for  leave  to  amend  his  answer  by  admitting 
paragraph  XI  of  the  complaint^  which  was  refused. 
'  On  September  20,  1918,  defendant  Moody  filed  a  writ- 
ten motion,  supported  by  the  aflBdavit  of  his  attorney, 
R.  C.  Wright,  for  leave  to  amend  his  answer  by  ad- 
mitting paragraph  XI  of  the  complaint,  urging  that 
the  denial  thereof  had  been  made  inadvertently  and 
unintentionally.    This  motion  was  also  denied. 

The  trial  was  had  as  between  the  other  litigants,  on 
September  17th,  resulting  in  a  decree  in  favor  of 
plaintiff  and  *  defendant  Moody  appeals. 

Bemakded  WriH  Directions. 

For  appellant,  N.  M.  Moody,  there  was  a  brief  and 
an  oral  argument  by  Mr.  Robert  C.  Wright. 

For  respondent,  William  Neilson,  there  was  a  brief 
over  the  names  of  Mr.  J.  W.  Kaste  and  Messrs.  Bauer, 
Greene  d  McCurtain,  with  an  oral  argument  by  Mr. 
Kaste. 

For  respondent,  Title  Guaranty  &  Trust  Co.,  there 
was  a  brief  presented  over  the  name  of  Mr.  John  K, 
Kollock. 

For  respondent.  City  of  Eainier,  there  was  a  brief 
presented  over  the  name^  of  Mr.  Fred  W.  Herman  and 
Messrs.  Norblad  <&  Hesse. 

BENSON,  J. — 1.  From  the  foregoing  statement  of 
facts,  it  appears  that  the  court  made  and  entered  two 
orders  requiring  the  defendants  Moody  and  Howard 
to  make  their  answer  more  definite  and  certain.  We 
shall  refer  only  to  the  one  made  on  July  3d,  as  that, 
being  the  later,  superseded  the  earlier  mandate.    The 
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plaintiff  was  not  entitled  to  this  order,  and  it  was 
error  to  make  it,  since  the  allegation  of  partnership 
and  the  interests  of  the  partners  therein  is  clear  and 
explicit  and  the  additional  details  demanded,  if  of  any 
value,  are  merely  evidentiary:  Multnomah  Cov/nty  v. 
Willamette  Tomng  Co.,  49  Or.  204  (89  Pac.  389). 

2.  Even  if  the  order  had  been  a  proper  one,  it  was 
error  to  strike  the  answer  from  the  files  for  a  failure 
to  make  the  required  amendment,  for  the  defendants 
were  not  then  in  default,  since  the  order  itself  directs 
that  the  amendment  shall  be  made  within  five  days 
from  the  service  upon  them  of  the  order,  and  such 
service  has  never  been  had. 

3.  The  defendant  Moody  should  have  been  permitted 
to  amend  his  answer  by  admitting  the  allegations  of 
paragraph  Xl  of  the  complaint.  It  does  not  require 
an  affidavit  to  disclose  the  fact  that  this  denial  was  un- 
intentional. A  mere  reading  of  the  further  and  sepa- 
rate answer  establishes  that  fact  beyond  controversy. 

It  thus  appears  that  the  cause  has  never  been  tried 
upon  any  issue  joined  between  the  real  adversaries 
herein,  and  the  record  is  so  incomplete  that  it  must  be 
sent  back  in  order  that  the  answer  of  the  defendant, 
'Moody,  may  be  amended,  and  that  replies  may  be  filed 
to  the  affirmative  matter  therein. 

It  is  doubtful  whether  the  judgments  upon  which  the 
claims  of  the  plaintiff  and  defendant  Title  Guaranty 
&  Surety  Company  are  based,  are  valid  and  of  suffi- 
cient force  to  support  a  decree,  but,  in  the  first  in- 
stance, that  question  should  be  determined  by  the 
trial  court.  The  cause  is  remanded  for  further  pro- 
ceedings not  inconsistent  herewith. 

Reversed  With  Directions. 

MoBbibe,  C.  J.,  and  Bubnett  and  Habbis,  J  J.,  con- 
cur. 
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Argaed  April  22,  affirmed  Maj  2,  1919. 

JACOBS  V.  JACOBS. 

(180  Pae.  515.) 

Firtttioiir-Kataro  of  Proceeding. 

1.  A  suit  for  the  partition  of  real  property  Ib  a  statntory  pro- 
eeeding. 

Judgmant— See  Adjudicata^-Def enaes  Wlilch  Might  liare  been  Urged. 

2.  One  who  sued  for  the  partition  to  real  property  under  Sections 
435,  436,  440,  441,  L.  O.  L.,  his  pleadings  being  silent  as  to  rents, 
issaee  and  profits,  cannot  complain,  in  a  subsequent  action  by  the 
defendant  for  rents,  issues  and  profits,  that  the  plaintiff  should  have 
set  up  snch  matter  in  his  answer  in  the  partition  suit. 

PirtttiOD — ^Nature   of   Proceeding— Issoea—Incideiital   Relief— Benta 
and  Proceeds. 

3.  The  primary  purpose  of  Sections  435,  4^6,  440,  441,  L.  O.  L., 
relating  to  partition,  is  to  ascertain  and  determine  the  title  to  real 
property  only;  and,  while  it  may  be  true  that  under  proper  allega- 
tions the  question  of  rentals  and  proceeds  would  become  an  incident 
to  a  partition  suit  and  could  be  settled  by  a  decree,  in  the  absence 
of  proper  allegations,  such  questions  could  not  be  adjudicated. 

[As  to  collateral  attack  upon  and  titles  determined  by  decree 
in  partition^  see  note  in  124  Am.  St.  Bep.  713,  715.] 

From  Linu :  Qbobgb  (J.  Bingham,  Judge. 

Department  2. 

The  plaintiff  alleges  that  between  November  24, 
1914,  and  May  22,  1916,  she  was  the  owner  in  fee 
simple  of  an  undivided  one-third  interest  in  the  Calvin 
P.  and  Elizabeth  Jane  Burkhart  donation  land  claim 
in  Linn  County ;  that  the  defendant  was  the  owner  of 
an  undivided  two-thirds  interest  therein  and  that  be- 
tween the  dates  mentioned  the  defendant  excluded  the 
plaintiff  therefrom  and  held  and  enjoyed  the  sole 
possession  thereof  and  leased  and  rented  the  same,  col- 
lected the  rental,  retained  and  converted  the  proceeds 
to  his  own  use  and  now  refuses  to  account  to  the  plain- 
tiff therefor  or  to  pay  to  the  plaintiff  her  share 
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thereof,  of  which  the  reasonable  value  is  $500  and  for 
which  demand  has  been  made. 

The  defendant  made  a  general  and  specific  denial  of 
every  allegation  in  the  complaint  and  for  a  first 
further  and  separate  answer  alleged  that  until  No- 
vember 24,  1914,  he  was  the  sole  owner  of  the  land; 
that  prior  to  that  time  he  and  the  plaintiff  were  hus- 
band and  wife ;  that  on  the  date  mentioned  she  brought 
suit  for  divorce,  in  which  the  court  rendered  a  decree 
in  her  favor  and  gave  her  an  undivided  one-third  in- 
terest in  the  said  real  estate;  that  at  the  time  of  the 
decree  the  plaintiff  and  the  defendant  were  residing 
thereon  and  in  possession  of  the  land  and  that  after 
the  divorce  the  plaintiff  left  the  farm  and  has  never 
returned.  The  defendant  also  avers  that  between  the 
alleged  dates  he  remained  in  possession  of  all  the 
lands,  without  objection  by  the  plaintiff,  and  paid 
taxes  thereon.  As  a  second  further  and  separate  an- 
swer and  by  way  of  estoppel  the  defendant  alleges  that 
on  April  1,  1916,  as  plaintiff  he  commenced  a  suit  in  the 
Circuit  Court  of  Linn  County  against  this  plaintiff  as 
defendant  therein,  for  a  partition  of  the  lands  de- 
scribed in  the  complaint,  alleging  that  he  was  the  owner 
of  an  undivided  two-thirds  interest;  that  the  plaintiff 
here  owned  an  undivided  one-third  interest  therein, 
and  that  such  lands  could  be  divided,  and  asked  the 
court  to  appoint  referees  for  that  purpose.  The  plain- 
tiff here  appeared  in  that  suit  and  admitted  the  al- 
legations of  the  complaint.  Thereafter  the  court  ap- 
pointed referees  to  make  the  partition,  and  on  June  26, 
1916,  they  filed  their  report,  which  was  confirmed  by 
the  court.  One  third  of  the  land  was  then  set  off  by 
decree  to  the  plaintiff  Mary  Jacobs  to  be  held  by  her 
in  severalty,  and  the  remaining  two  thirds  to  the  de- 
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fendant  Jolin  Jacobs,  to  be  held  by  him  in  the  same 
manner. 

The  defendant  alleges  that  the  Circuit  Conrt  had 
jurisdiction  of  the  parties  and  of  the  lands  and  was 
entitled  to  settle  all  questions  of  ownership,  includ- 
ing that  of  rents  and  profits  during  the  period  that 
the  lands  were  owned  and  held  by  the  plaintiff  and  the 
defendant  as  tenants  in  common;  that  at  the  time  of 
the  partition  suit  and  while  it  was  pending  Mary 
Jacobs  had  knowledge  of  the  rental  and  made  no  claim 
for  the  amount  thereof;  that  she  could  and  should 
have  set  up  this  matter  in  her  answer  to  the  com- 
plaint in  the  former  suit;  that  all  of  such  questions 
should  have  been  litigated,  tried  and  determined  in  the 
partition  suit,  and  that  by  reason  of  her  failure  and 
neglect  the  plaintiff  is  now  estopped  to  make  any 
claim  or  prosecute  any  action  for  the  alleged  rents 
and  proceeds. 

A  demurrer  to  the  defendant's  second  further  and 
separate  answer  was  sustained.  The  plaintiff  replied 
and  after  hearing  the  testimony  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff,  upon  which  judgment 
was  entered  and  from  which  the  defendant  appeals, 
claiming  that  the  court  erred  in  sustaining  the  demur- 
rer and  in  rendering  a  judgment  on  the    verdict; 

Apfibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Weatherford  <&  Wyatt,  with  an  oral  argument 
by  Mr.  James  K.  Weatherford. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  S.  Risley  and  Mr.  W.  R.  BUyeu,  ^th  an  oral 
argument  by  Mr.  Risley. 

n  Or. — ^17 
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JOHNS,  J. — 1,  2.  There  is  no  merit  in  the  defend- 
ant's contention.  A  suit  for  the  partition  of  real 
property  is  a  statutory  proceeding.  Section  435, 
L.  0.  L.,  provides : 

'*When  several  persons  hold  real  property  as  ten- 
ants in  common,  in  which  one  or  more  of  them  have  an 
estate  of  inheritance,  or  for  life  or  years,  or  when  sev- 
eral persons  hold  as  tenants  in  common  a  vested  re- 
mainder or  reversion  in  any  real  property,  any  one  or 
more  of  them  iaay  maintain  a  suit  for  the  partition  of 
such  real  property,  according  to  the  respective  rights 
of  the  persons  interested  therein,  and  for  a  sale  of 
such  property,  or  a  part  of  it,  if  it  appears  that  a  par- 
tition cannot  be  had  without  great  prejudice  to  the 
owner." 

Section  436  specifies  that : 

**The  interest  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  shall  be 
set  forth  in  the  complaint,  specifically  and  particu- 
larly, as  far  as  known  to  the  plaintiff.  •  •  '' 

Section  440  requires  that,  **The  defendant  shall  set 

forth  in  his  answer  the  nature  and  extent  of  his  inter- 
est in  the  property.''    Section  441  is  as  follows: 

*  *  The  rights  of  the  several  parties,  plaintiffs  as  well 
as  defendants,  may  be  put  in  issue,  tried  and  de- 
termined in  such  suit,  and  where  a  defendant  fails  to 
answer,  or  where  a  sale  of  the  property  is  necessary, 
the  title  shall  be  ascertained  by  proof  to  the  satisfac- 
tion of  the  court  before  the  decree  for  partition  or  sale 
is  given. ' ' 

These  sections  of  the  Code  do  not  treat  of  or  deal 
with  the  question  of  rents,  issues  and  profits,  which  are 
personal  property. 

As  plaintiff  in  the  partition  suit  the  defendant  here 
was  the  moving  party,  and  the  only  issue  raised  by 
his  complaint  was  the  division  of  the  property  accord- 
ing to  the  interests  of  the  respective  owners.    To  that 
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'complaint  Mary  Jacobs  answered,  admitting  that  John 
Jacobs  was  the  owner  of  an  undivided  two-thirds  in- 
terest in  the  lands  and  that  she  was  the  owner  of  an 
undivided  one-third  interest.  As  a  matter  of  fact,  the 
decree  was  one  by  consent  as  to  the  interest  of  each 
party  in  the  land,  the  partition  thereof  and  the  ap- 
pointment of  referees  to  make  the  division.  There 
was  no  allegation  in  the  complaint  about  any  issues 
or  profits  or  the  rent  of  the  land  and  there  was  nothing 
said  about  those  items  in  the  answA:.  Whatever  may 
have  been  the  province  or  the  duty  of  the  court  if  such 
issues  had  been  raised  and  litigated  by  John  Jacobs  in 
the  partition  suit,  the  fact  remains  that  he  did  not 
elect  to  present  them,  and  he  has  no  right  to  complain 
because  they  were  not  raised  by  Mary  Jacobs  in  her 
answer. 

3.  The  primary  purpose  of  the  statute  is  to  ascertain 
and  determine  the  title  to  real  property  only,  and  while 
it  may  be  true  that  under  proper  allegations  the  ques- 
tion of  rental  and  proceeds  would  become  an  incident 
to  a  partition  suit  and  could  be  settled  by  a  decree,  in 
the  absence  of  proper  allegations  such  questions  could 
not  be  adjudicated. 

"Plaintiff  may,  as  an  incident  to  the  proceeding  for 
partition,  seek  and  obtain  relief  in  addition  to  that 
obtainable  in  a  partition  at  law  and  necessary  to  a 
complete  adjustment  of  all  matters  arising  out  of  the 
cotenancy,  such  as  an  accounting  for  moneys  paid  for 
improvements  or  received  by  defendants  as  rents  and 
profits.  *  •  It  is  suflBcient  for  our  present  purpose 
to  say  that  for  whatsoever  relief  plaintiff  seeks  other 
than  that  of  the  partitioning  of  the  property,  he  must 
in  his  complaint  make  the  allegations  necessary  to 
sustain  it.  If  no  allegation  is  made,  no  relief  can  be 
granted,  and  if  an  allegation  is  made,  it  must  fail  un- 
less it  would  be  sufficient  if  it  were  employed  in  an  in- 
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dependent  action " :  30  Cyc.  218,  §  11,  and  authorities 
there  cited. 

In  ?0  R.  C-  L.  785,  the  rule  is  thus  laid  down : 

**It  is  a  well-afl5rmed  principle  of  law  that  a  judg- 
ment or  decree  in  a  partition  suit,  when  the  court  has 
jurisdiction  over  the  parties  and  the  subject  matter, 
is  as  conclusive  between  the  parties  upon  all  the  ma- 
terial issues  in  the  case  which  the  court  was  called 
upon  to  examine,  and  which,  under  the  pleadings,  were 
tried  and  determined,  as  are  judgments  in  other  ac- 
tions. * ' 

And  in  Volume  15,  page  964,  of  the  same  text  we 
find: 

**If  the  same  evidence  would  sustain  both,  the  two 
actions  are  considered  the  same,  and  the  judgment  in 
the  former  is  a  bar  to  the  subsequent  action,  although 
the  two  actions  are  different  in  form.  If,  however, 
different  proofs  would  be  required  to  sustain  the  two 
actions,  a  judgment  in  one  is  no  bar  to  the  other.  .  It 
has  been  said  that  this  method  is  the  best  and  most 
accurate  test  as  to  whether  a  former  judgment  is  a 
bar  in  subsequent  proceedings  between  the  same 
parties,  and  it  has  even  been  designated  as  infallible.** 

The  question  of  rents  and  profits  was  not  within  the 
pleadings  in  the  partition  suit  or  adjudicated  by  the 
decree  in  that  proceeding.  The  judgment  of  the  Cir- 
cuit Court  is  aflSrmed.  Affibmed. 

McBbidb,  C.  J.y  and  Bban  and  Benkett,  JJ«|  concur. 
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Argued  April  Z,  reverMd  and  remanded  May  2,  1919. 

MULTNOMAH    COUNTY    v.    STANDARD    AM. 

DBEDGINQ  CO. 

(180  Pac.  sds.)  ^ 

Aetloi&— Oo&tract  or  Tort. 

1.  A  complaint  held  to  state  a  cause  of  action  in  damages  for 
fraud  and  deceit,  and  not  one  on  the  theory  that  the  original  con- 
tract had  been  deviated  from  to  such  an  extent  that  it  was  not  con- 
trolling on  the  parties,  and  that  there  was  a  new  contract  implied 
to  pay  fair  or  reasonable  value  of  work  done. 

Oimtracts->Fraad—Actioa8  for  Damages— Alllrmanoe. 

2.  Where  a  contractor  was  prevailed  upon  through  misrepresenta- 
tion to  enter  into  a  contract  to  render  services  and  furnish  material, 
there  was  no  valid  contract  until  it  was  ratified  with  a  knowledge 
of  the  fraud,  and  even  then  affirmance  did  not  effect  waiver  of  claim 
for  damages  caused  by  fraud. 

Ftaad— WalTer  of  Bigbt  to  Bamagai. 

3.  Where  a  contractor  entered  into  a  contract  by  reason  of  mis- 
repres€fntations  as  to  the  amount  of  the  work,  completion  of  the 
work  after  becoming  aware  of  the  misrepresentations  was  not  a 
waiver  of  the  contractor's  right  to  damages  by  reason  of  the  fraud. 

TxiaX—Konsnit— Waiver  of  Variance. 

4.  Whre  a  cause  was  tried  and  jury  was  instructed  upon  a  theory 
not  justified  by  pleadings,  defendant  was  not  entitled  to  a  judgment 
of  nonsuit,  but  only  to  a  trial  upon  the  issues  as  joined. 

[As  to  right  of  action  in  general  for  false  representations,  see 
note  in  18  Am.  St.  Sep.  555.] 

From  Multnomah :  Calvik  U.  Gantbnbbin,  Judge. 

Department  1. 

This  is  an  action  for  the  recovery  of  money,  in  which 
the  complaint,  after  the  formal  allegations,  proceeds 
as  follows : 

"That  prior  to  the  month  of  August,  1916,  the  said 
Standard  American  Dredging  Company  solicited  the 
said  Bay  &  Company  to  perform  certain  work  in  con- 
nection with  the  grading,  concrete  and  other  work 
forming  a  part  of  the  approaches  hereinbefore  re- 
ferred to  and  asked  the  said  partnership  to  submit  a  bid 
thereon,  and  incident  to  and  as  a  part  of  said  soUcita- 
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tion  said  Standard  American  Dredging  Company  made 
to  the  said  partnership  certain  material  representa- 
tions of  fact,  the  principal  of  which  were  the  following: 

*'(a)  That  the  concrete  work  would  amount  m 
volume  to  a  minimum  of  15,000  yards  on  which  a  unit 
price  per  yard  was  to  be  bid,  justifying  a  low  figure 
because  of  the  great  quantity  mentioned. 

^'(b)  That  several  thousand  yards  of  work  in  con- 
nection with  grading  and  sloping  could  be  done  by 
method  and  means  referred  to  and  described  as  'jit- 
ney,' at  a  cost  of  eight  cents  per  yard,  and  that  the  said 
defendant  had  itself  engaged  in  said  variety  of  work, 
and  that  the  said  figure  of  eight  cents  per  yard  was  the 
result  of  its  own  cost  ascertained  by  said  experience. 

**(c)  That  no  excavation  or  filling  was  required 
between  what  was  designated  on  the  plans  as  Stations 
113  to  117,  and  Stations  123  to  124. 

**(d)  That  the  amount  of  material  to  be  moved 
constituted  approximately  12,000  yards. 

''That  plaintiff  and  other  members  of  the  firm  of 
Ray  &  Company,  believing  and  relying  upon  the  truth- 
fulness of  said  representations  made  their  offer  in  con- 
nection with  the  said  work  and  same  was  accepted  and 
a  contract  entered  into  between  the  said  partnership 
of  Ray  &  Company  and  the  said  Standard  American 
Dredging  Company  providing  for  the  doing  of  said 
concrete  work  at  the  price  of  85  cents  per  square  yard ; 
the  rockwork  at  $2.15  per  square  yard,  and  the  grad- 
ing and  sloping  for  the  gross  price  of  Two  Thousand 
and  Fifty  ($2,050)  Dollars;  and  the  said  partnership 
thereupon  entered  upon  the  performance  of  said  work 
and  the  furnishing  of  material  and  labor  therefor. 

''That  the  said  representations  of  fact  and  each  of 
them  were  grossly  and  fraudulently  false  and  made  by 
said  defendant  with  knowledge  of  such  falsity  in  order 
to  mislead,  defraud  and  deceive  the  said  partners  and 
each  of  them  and  to  induce  the  said  partnership  to 
execute  said  contract,  and  to  offer  and  agree  to  per- 
form said^work  at  said  prices;  that  the  material  re- 
spects in  which  said  falsity  inhered,  all  of  which  were 
known  to  the  Standard  American  Dredpng  Company 
at  the  time  of  making  said  representations,  and  none 
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of  which  was  known  to  the  ^aid  partnership  were  as 
follows : 

"(a)  That  instead  of  the  concrete  work  amounting 
to  15,000  yards,  it  amounted  to  only  approximately 
8,000  yards,  with  the  result  that  because  of  the  diminu- 
tion in  quantity  the  cost  per  yard  to  said  partnership, 
instead  of  being  slightly  below  the  sum  of  85  cents 
per  yard,  amounted  to  $1.15  per  jard, 

**(b)  That  the  cost  of  said  *  jitney'  work  was  ap- 
proximately 50  cents  per  yard,  and  that  the  *  jitney' 
work  theretofore  done  by  said  defendant  and  asserted 
by  it  to  have  cost  it  only  8  cents  per  yard,  actually 
cost  it  approximately  48  cents  per  yard. 

**  (c)  That  in  truth  and  in  fact  instead  of  the  ground 
between  Stations  113  and  117,  and  Stations  123  and 
124,  being  of  the  required  level  and  requiring  only 
what  is  known  as  shovel*  work,  it  was  necessary  to  ex- 
cavate and  remove  3,400  cubic  yards  of  ma|:erial  be- 
tween said  Stations  in  order  to  reduce  same  to  the  re- 
quired level. 

"(d)  That  instead  of  the  amount  to  be  moved  con- 
stituting only  12,000  yards,  same  constituted  approxi- 
mately 35,000  yards,  and  that  at  the  time  the  said  de- 
fendant made  the  i^aid  representation  to  the  said 
partnership  the  said  defendant  had  figures  from  its 
own  engineers  apprising  it  of  the  fact  that  the  removal 
of  approximately  24,000  yards  was  required. 

*  ^  That  plaintiff  did  not  learn  any  of  said  facts  until 
after  he  had  assembled  his  men  and  equipment  and 
had  progressed  to  a  considerable  extent  with  said 
work  and  that  as  plaintiff  continued  he  found  said  dis- 
crepancies greater  and  greater  until  they  culminated 
in  the  figures  hereinbefore  set  forth,  and  that  plaintiff 
did  not  Team  until  the  completion  of  the  work  that  the 
defendant  Standard  American  Dredging  Company 
made^  said  misrepresentations  with  knowledge  of  their 
falsity  and  with  intent  to  deceive  said  plaintiff.^' 

These  averments  are  followed  by  an  allegation 
that  at  the  special  instance  and  request  of  defendant 
Standard  American  Dredging  Company,  plaintiflF  per- 
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formed  work  and  furnished  materials  in  accordance 
with  an  itemized  statement  there  set  out,  of  the  reason- 
able values  set  opposite  the  several  items,  and  con- 
cludes with  a  prayer  for  judgment  in  the  sum  of 
$15,306.56,  and  costs. 

Defendants  demurred  to  the  complaint  upon  the 
ground  that  it  does  not  state  facts  suflScient  to  con- 
stitute a  cause  of  suit.  The  demurrer  being  over- 
ruled, an  answer  was  fited,  denying  all  of  the  allega- 
tions of  fraud  and  misrepresentation,  and  in  further 
and  separate  answers,  plead  defendants '  contract  with 
Multnomah  County,  Oregon,  and  Clarke  County, 
Washington,  for  construction  of  the  specified  work 
upon  the  approaches  of  the  interstate  bridge,  and  the 
execution  of  the  contract  with  plaintiff  for  the  comple- 
tion of  the  work,  alleging  that  they  have  paid  plaintiff 
all  that  was  due  thereon  except  the  sum  of  $1,354.40, 
which  they  admit  would  be  due  to  plaintiff,  but  for  the 
fact  that  plaintiff  has  neglected  to  comply  with  the 
terms  of  the  contract,  by  failure  to  pay  certain  claims 
for  labor  and  materials,  by  reason  of  which  defend- 
ants have  been  unable  to  collect  all  that  is  due  them 
under  their  contract  with  the  two  counties.  It  is  fur- 
ther asserted  that  all  these  payments  were  accepted  by 
plaintiff  as  payments  under  the  contract,  and  as  bein^ 
in  full  for  the  items  to  which  they  apply,  and  that  plain- 
tiff did  not,  during  the  performance  of  the  contract 
make  any  claim  that  tliey  were  not  working  under  and 
in  pursuance  of  the  contract,  or  would  claim  in  accord- 
ance with  the  terms  of  the  original  contract,  which 
were  well  known  to  the  plaintiff  when  the  subcontract 
was  executed.  There  are  many  other  averments,  in- 
cluding the  statement  that  plaintiff  made  a  careful 
investigation  of  all  maps,  plans  and  grounds  before 
undertaking  the  work,  and  knew  what  they  would  be 
required  tq  do. 
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A  reply  joined  issue  npon  the  aflBinnative  aiiswers, 
and  a  trial  by  a  jury  was  had,  resulting  in  a  verdict 
for  plaintiff,  and  defendants  appeal. 

Bbvebsbd  akd  Bemandsd. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Langguth  db  Lyons,  Messrs.  Carey  (&  Kerr  and 
Mr.  Charles  E.  McCtdloch,  with  oral  arguments  by 
Mr.  Arthur  Langguth  and  Mr.  H.  L.  Lyons. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  C.  H.  Libby,  Messrs.  Crawford  &  Crawford  and 
Messrs.  Beach,  Simon  £  Nelson,  with  oral  arguments 
by  Mr.  Andrew  M.  Crawford  and  Mr.  Roscoe  C.  Net- 
son. 

BENSON,  J. — 1.  The  essential  controversy  be- 
tween the  litigants  herein  arises  from  their  conflicting 
views  as  to  the  nature  of  the  complaint,  and  the  classi- 
fication of  the  cause  of  action.  The  defendants  insist 
that  the  initial  pleading  states  a  cause  of  action  in 
damages  for  fraud  and  deceit,  while  the  plaintiff  just 
as  earnestly  contends  that  his  complaint  is  founded 
upon  the  theory  discussed,  and  the  doctrine  announced 
by  this  court,  in  the  cases  of  Hay  den  v.  City  of  As- 
toria, 74  Or.  525  (145  Pac.  1072) ;  Id.,  84  Or.  205  (164 
Pac  729).  In  the  first  of  these  cases,  Mr.  Justice 
Beak  quotes  with  approval  from  4  Elliott  on  Con- 
tracts, Section  3697,  as  follows : 

"Sometimes  it  happens  that  the  original  contract 
has  been  deviated  from  in  so  many  matters  that  it  can 
hardly  be  regarded  as  controlling  the  parties  at  all, 
and  ill  such  cases  the  original  contract  is  of  ten  treated 
as  abandoned,  and  a  new  contract  is  implied  to  pay  the 
fair  or  reasonable  value  of  the  work  or  ma- 
terial •  • 
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**So,  again,  in  Vermont,  *  where  the  parties  under  a 
special  contract  deviate  from  the  original  plan  agreed 
upon,  and  the  terms  of  the  original  contract  do  not 
appear  to  be  applicable  to  the  new  work,  it  being  be- 
yond what  was  originally  contemplated  by  the  parties, 
it  is  undoubtedly  to  be  regarded  and  treated  as  work 
wholly  extra,  out  of  the  scope  of  the  contract,  and  may 
be  recovered  for  as  such. '  ' ' 

The  opinion  then  cites  several  Oregon  decisions  to 
the  effect  that  **a  subsequent  departure  from  the 
terms  of  a  written  contract  by  the  parties,  and 
mutually  acquiesced  in  abrogates  the  original  con- 
tract to  that  extent.'*  The  rules  thus  enunciated  are 
then  expressly  applied  to  the  allegations  of  the  con- 
plaint  in  that  case.  The  complaint  in  that  case  recited 
the  particulars  in  which  the  plans  and  specifications 
ultimately  adopted  varied  from  those  upon  which  the 
original  contract  was  based,  and  showed  the  particu- 
lars in  which  the  changes  and  deviations  required 
other  and  greater  labor  and  equipment.  We  find 
nothing  of  that  sort  in  the  complaint  in  the  case  at  bar. 

In  the  first  appeal  of  Hayden  v.  Astoria,  74  Or.  525 
(145  Pac  1072),  the  only  question  decided  by  this 
court  was  the  suflSciency  of  the  complaint,  and  there- 
after upon  a  trial  of  the  issues  made  thereon,  there 
was  a  judgment  for  the  plaintiffs  from  which  the  de- 
fendant appealed,  and,  with  slight  modification,  the 
judgment  was  aflSrmed,  Mr.  Justice  McCamant,  speak- 
ing for  the  court,  saying: 

**  These  findings  are  too  lengthy  to  be  incorporated 
even  in  substance  in  this  statement  of  facts.  In  the 
main  they  were  in  accord  with  plaintiffs'  contentions 
and  bore  out  the  allegations  of  the  amended  complaint. 
The  findings  were  to  the  effect  that  the  departures 
from  the  contract  of  August  22,  1911,  were  so  nu- 
merous and  so  substantial  as  to  entitle  plaintiffs  to  re* 
cover  on  a  quantum  meruit/* 
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We  find  nothing,  however,  in  eithe;*  of  the  opinions 
above  mentioned,  which  would  justify  a  recovery  under 
the  complaint  in  the  instant  case,  upon  proof  of  devia- 
tions from  the  original  contract,  for  nothing  of  the 
kind  is  alleged. 

In  the  present  case  the  trial  court  adopted  the  con- 
tention of  plaintiff,  that  this  case  is  akin  to  those  of 
Hay  den  v.  Astoria,  74  Or.  525  (145  Pac.  1072),  Id.,  84, 
Or.  205  (164  Pac.  729),  and  among  others,  gave  these 
instructions  to  the  jury : 

**The  complaint  is  based  upon  reasonable  value  of 
work,  labor  and  material  performed  and  supplied. 
The  defense  is  based  upon  an  alleged  contract  to  per- 
form the  work  and  furnish  the  materials  at  certain 
prices.  *  You  are  hereby  instructed  that  if  the  original 
contract  has  been  deviated  from  in  so  many  matters 
that  it  cannot  be  regarded  as  controlling,  the  alleged 
original  contract  may  be  treated  as  abandoned,  and  the 
plaintiff  has  a  right  to  recover  the  fair  and  reasonable 
value  of  the  work  and  labor  performed,  and  materials 
furnished. 

**Now,  the  plaintiff,  among  other  things,  alleges 
fraud.  In  that  connection  you  are  instructed,  gentle- 
men of  the  jury,  that  fraud  is  never  presumed.  He 
who  alleges  it  must  prove  it  by  clear  and  convincing 
evidence.  I  will  state,  however,  that  this  action,  ac- 
cording to  my  theory  of  the  case,  is  not  based  pri- 
marily upon  fraud,  but  is  based  upon  the  reason- 
able value  of  the  services  rendered  and  materials 
fumisbed.  Fraud,  however,  is  brought  in  incident- 
ally, and  in  that  connection  you  are  instructed  that  it 
must  be  proved  by  clear  and  convincing  evidence.  * ' 

There  is  not  a  single  allegation  in  the  complaint  to 
justify  the  theory  thus  submitted  to  the  jury,  and  the 
error  involved  goes  to  the  substances  of  the  case. 

2, 3.  In  many  particulars  this  case  is  strikingly  simi- 
lar to  that  of  Sell  v.  Mississippi  River  Logging  Co., 
88  Wis.  581  (60  N.  W.  1065).    The  complaint  therein 
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alleged  the  makiiig  of  a  contract  by  which  plaintiff 
agreed  to  drive  all  of  the  sawlogs  lying  in  and  along 
the  east  fork  of  the  Chippewa  River,  having  the  de- 
fendant's mark  thereon,  for  the  sum  of  $1,000;  that  de- 
fendant'^s  agent  represented  and  guaranteed  that 
the  number  of  such  logs  (which  were  then  covered  by 
several  feet  of  snow)  was,  by  actual  count,  3,700,  and 
no  more.  It  was  further  alleged  that  he  put  the  logs 
into  the  river,  and  did  not  discover,  until  the  drive 
was  nea'rly  completed,  that  the  number  of  logs  so 
marked  was  11,617,  requiring  an  increased  crew  and 
additional  expense  in  driving  them;  that  the  reason- 
able value  of  the  labor  in  driving  the  logs  was  $4,000, 
for  which  amount  judgment  was  prayed.  The  court 
held  that  while  the  complaint  was  far  from  commend- 
able in  form,  it  stated  a  cause  of  action  for  fraud  and 
deceit,  and  not  upon  contract,  and  continues  thus : 

**  There  could  be  no  valid  contract  until  it  was  rati- 
fied with  a  knowledge  of  the  fraud;  and  if  a  party 
affirms  a  contract  with  knowledge  of  the  fraud,  he  af- 
firms it  wholly,  but  not  as  a  contract^  made  in  good 
faith.  He  does  not  thereby  waive  his  claim  for  the 
damages  caused  by  the  fraud.  *  *  We  think  that 
his  completion  of  the  drive,  under  such  circumstances, 
was  not  an  aflBrmance  of  the  contract  nor  a  waiver  of 
his  right  to  damages  by  reason  of  the  fraud,  and  that 
the  contract  having  been  induced  by  fraud,  it  is  no 
obstacle  to  the  recovery  in  this  action  of  his  damages, 
to  be  measured  by  what  the  work  was  reasonably 
worth.  The  complaint  states  the  entire  case  sub- 
stantially as  made  out,  and,  as  the  distinctions  between 
forms  of  action  have  been  abolished,  we  do  not  per- 
ceive any  substantial  objection  to  the  allowance  of 
damages  on  this  basis." 

4.  The  views  expressed  in  the  above  quotation  are 
in  full  accord,  with  reason  and  justice,  and  we  adopt 
them  in  this  case.    The  cause  was  tried  and  the  jury 
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was  instructed  upon  a  theory  not  justified  by  the  plead- 
ings. This  would  not  entitle  the  defendants  to  a 
judgment  of  nonsuit,  as  urged  by  them,  but  they  are 
entitled  to  a  trial  upon  the  issues  as  joined.  The  judg- 
ment is  therefore  reversed  and  the  cause  remanded  for 
a  new  trial.  Bbversed  and  Remanded. 

McBkidb,  C.  X|  and  Bxtbnstt  and  HabbiSi  JJ.,  con- 
cur. 


Argaed  at  Pendleton  Oetober  31,  1918,  reversed  and  remanded  Jana- 

ary  21,  rehearing  denied  May  13,  1919. 

In  Be  STXJRTEVANT^S  ESTATE. 
STUBTEVANT  v.  STUETEVANT. 

(178  Pac.  192.) 

WlUa— Probate—Burden  of  Proof. 

1.  Where  a  will  probated  in  common  form  has  been  attached  by 
direct  proceedings,  proponents  most  re-probate  the  will  by  original 
proof,  as  if  no  probate  had  been  made,  the  burden  of  proof  being 
npon  proponents. 

WiUs— Undue  Influence— Burden  of  Proof. 

2.  The  burden  of  establishing  that  a  will  has  been  executed  be- 
cause of  undue  influence  is  upon  the  party  alleging  it. 

^nila— Mental  Capacity— '^Delusion.** 

3.  An  alleged  delusion  that  an  excluded  son  had  buried  a  large 
sum  of  money  which  he  had  embezzled  from  testator  was  not  shown 
where  there  was  some  evidence  to  support  testator's  belief,  "delu- 
sion" being  a  conception  originating  spontaneously,  without  evidence 
to  support  it,  and  one  that  can  be  accounted  for  on  no  reasonable 
hypothesis. 

Wills— I>elu8lon»—Eyldence-—Sufllclenc7. 

4.  Where  a  will  was  contested  on  the  ground  that  testator  labored 
under  a  delusion  that  contestant  had  buried  a  large  sum  of  money 
which  he  had  embezzled  from  testator,  evidence  held  not  sufficient 
to  show  the  existence  of  such  delusion. 

WOls— Testamentary  Capacity— Prasons  Under  Onardlansbip. 

5.  A  person  under  guardianship  does  not  on  that  account  lose  his 
right  to  make  testamentary  disposition  of  his  estate  if  he  retains 
■uffieient  mental  eapacity  io  execute  a  will. 
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Eyldenc^— Testamentary  Capacity. 

6.  Under  Section  727,  L.  0.  L.,  witnesses  who  were  intimate  ae- 
quaintances  of  testator  may  express  their  opinion  as  to  liis  sanity 
and  give  reasons  therefor,  but  they  cannot  decide  whether  or  not  he 
had  capacity  to  make  the  will,  as  that  would  invade  the  province 
of  the  court. 

Wills— Contests — Evidence— Belevancy. 

7.  Where  a  will  is  contested  on  the  ground  of  want  of  eapaeity, 
contestant  alleging  that  testator  labored  under  a  delusion  that  his 
money  had  been  embezzled  by  a  son,  evidence  as  to  the  reputation 
for  honesty  of  ssuch  son  was  irrelevant. 

Wills— Testamentary  Oapadty^Evldeaice— Sufficiency. 

8.  Where  a  will  is  contested  on  the  ground  of  want  of  capacity 
and  undue  influence,  positive  testimony  of  the  subscribing  witnesses, 
Showing  a  testamentary  capacity,  overcomes  opinion  evidence  by 
other  witnesses,  showing  eccentricities  of  actions,  writings,  and 
speech. 

Wills — ^Mental  Capacity— Evidence — Sufficiency. 

9.  Where  a  will  was  contested  on  the  ground  of  mental  Incapa- 
city, evidence  held  to  show  that  testator,  although  he  was  old  and 
infirm  and  not  so  bright  as  formerly,  retained  sufficient  mentality  to 
make  his  will. 

Wills — Contests — ^XTndne  Influence— Evidence. 

10.  In  a  suit  by  testator's  son  to  set  aside  a  will  which  failed  to 
make  provision  for  him,  and  made  another  son  the  chief  beneficiary, 
evidence  held  not  to  sustain  a  finding  of  undue  influence. 

ON  PETTITION  FOB  BEHEAEING. 

WillB— Testamentary  Capacity. 

11.  One  has  sufficient  testamentary  capacity  to  make  a  will  if 
he  knows  what  he  }b  doing  and  to  whom  he  is  giving  his  property, 
though  he  may  be  incapable  of  making  a  contract  or  managing  his 
estate. 

Wills — ^Testamentary  Capacity— Delusions. 

12.  The  mere  fact  that  testator  had  delusions  upon  some  subject 
does  not  show  want  of  testamentary  capacity,  if  these  delusions  did 
not  affect  his  mind  in  making  his  bequests. 

Willa— Testamentary  Capacity— "Delusion.'* 

13.  A  'delusion'*  is  a  fixed  belief  in  a  proposition  whicli  has  no 
foundation  in  evidence  and  which  is  so  extravagant  that  a  reason- 
able  man  would  not  adhere  to  it. 

Trial— Setting 'Aside  Verdict— Evldenca 

14.  A  verdict  must  stand  if  there  is  any  evidence  to  sustain  it. 

Wills— Validity. 

15.  Testator  has  perfect  legal  right  to  dispose  of  his  estate  as  he 
chooses. 
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WQlft— '^odae  Inflaence." 

16.  Kind  treatment  and  even  reasonable  solicitation  do  not  eon- 
stitnte  "Hindne  influence." 

WUlft— Testamentary  Capacity— Old  Age—Mental  Impairment. 

17.  One  who  retains  sufficient  independent  mentality  to  know 
what  he  wishes  to  do  with  his  property  and  to  know  that  will  eZ' 
presses  his  desires  mav  make  will,  though  suffering  from  mental 
impairment  as  result  of  old  age  and  disease* 

[As  to  presumption  and  burden  of  proof  in  ease  of  a  disputed 
will,  see  note  in  31  Am.  St.  B^.  680.J 

From  Umatilla :  Dalton  Biggs,  Judge. 

Department  1. 

On  July  18,  1914,  the  County  Court  of  Umatilla 
County  took  proof  of  a  will  of  A.  J.  Sturtevant  of 
date  November  5, 1913,  in  common  form,  and  admitted 
it  to  probate,  appointing  an  executor  and  taking  and 
approving  his  bond.  On  September  16th  following, 
two  of  the  decedent's  grandchildren,  to  whom  his  de- 
ceased son  was  father,  appeared  in  the  County  Court 
by  their  mother  and  guardian.  Myrtle  F.  Cames,  to 
contest  the  validity  of  the  will  thus  proved.  After 
alle^ng  their  relationship  and  that  of  other  persons 
named  in  the  will  to  the  decedent,  under '  their  first 
cause  of  contest  the  contestants  allege : 

*  *  That  said  Andrew  J.  Sturtevant  at  the  date  of  his 
death  was  of  the  age  of  about  83  years,  and  that  at  the 
time  of  the  execution  of  said  pretended  will  and  for 
long  prior  thereto  and  until  his  death  he  was  not  of 
sound  or  disposing  mind  or  memory,  and  that  in  con- 
sequence of  illness,  both  physical  and  mental,  and  in 
consequence  of  old  age,  and  in  consequence  of 
paralysis  long  continued,  and  other  causes,  his  brain 
was  diseased,  his  mind  was  seriously  impaired,  and  his 
memory  substantially  destroyed,  and  that  at  the  date 
of  said  will  and  for  a  long  time  prior  thereto  and 
thereafter  up  to  the  time  of  his  death,  the  said  Andrew 
J.  Sturtevant  was  incapable  of  exercising  any  judg- 
ment over  his  property,  or  any  other  matter  of  im- 
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portance,  and  was  at  the  date  of  said  will  and  long 
prior  thereto,  and  up  to  the  time  of  his  death  incapable 
of  making  a  valid  will. 

''That  these  contestants  are  by  the  terms  of  said 
pretended  will  cut  off  with  only  $2.50  each,  and  are 
thus  defrauded  of  their  patrimony,  and  that  respond- 
ents are  the  beneficiaries  thereby  and  thereunder.'' 

Their  second  charge  reads  thus : 

*'That  at.  the  date  of  said  alleged  will  and  for  a  long 
time  pr^or  thereto,  and  thereafter  up  to  the  time  of 
his  death,  the  mental  condition  of  said  Andrew  J. 
Sturtevant  was  such  that  he  was  easily  persuaded  in 
his  course  of  conduct,  and  that  said  will  was  fraudu- 
lently obtained  by  undue  influence  exercised  upon  and 
over  the  said  Andrew  J.  Sturtevant  by  respondent 
Mark  A.  Sturtevant  and  Alma  Sturtevant,  and  perhaps 
other  parties  acting  for  them  and  in  their  interest,  and 
that  said  will  was  not  and  is  not  in  truth  or  in  fact  the 
will  of  said  Andrew  J.  Sturtevant. 

**That  said  pretended  will  was  drawn  from  a  mem- 
orandum in  writing  furnished  to  said  Andrew  J. 
Sturtevant  by  other  persons  to  these  contestants  un- 
known, and  that  said  Andrew  J.  Sturtevant  did  not 
understand  when  said  pretended  will  was  executed 
that  he  was  making  a  last  will  and  testament,  and  that 
his  mind  was  then  and  there  so  feeble  and  so  unsound 
that  he  had  no  ability  to  distinguish  between  a  last  will 
and  testament  and  a  petition  for  the  removed  of  a 
guardian.  *  * 

It  is  also  averred  in  the  third  place  that : 

**  Andrew  J.  Sturtevant  at  the  time  of  the  execu- 
tion of  said  pretended  will  and  for  a  long  time  prior 
thereto,  and  thereafter  up  to  the  date  of  his  death,  was 
a  person  adjudged  by  the  courts  of  the  State  of 
Oregon  to  be  incapable  of  conducting  his  own  business, 
and  was  under  guardianship,  and  that  in  truth  and  in 
fact  said  Andrew  J.  Sturtevant  at  the  date  of  the  exe- 
cution of  said  alleged  will  and  for  a  long  time  prior 
thereto,  and  thereafter  until  the  time  of  his  death,  was 
to  all  intents  and  purx>08es  an  insane  person  and  in- 
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eapable  of  transacting  any  business  of  mportance,  and 
incapable  of  executing  a  last  will  and  testament,  and 
that  said  pretended  will  was  not  the  product  of  his  own 
free  agency.'* 

Lastly  they  said : 

''That  at  the  time  of  the  execution  of  said  alleged 
will  and  for  a  long  time  prior  thereto,  and  thereafter 
up  to  the  time  of  his  death,  said  Andrew  J.  Sturte- 
▼ant  was  possessed  of  and  influenced  by  a  delusion, 
which  delusion  colored,  moulded  and  affected  all  his 
actions,  his  attitude  and  his  sentiment  toward  these 
contestants,  his  grandchildren ;  that  said  delusion  was 
a  belief  which  he  entertained  that  the  father  and 
mother  of  these  contestants  had  a  large  amount  of 
money  belonging  to  him,  the  said  Andrew  J.  Sturte- 
vant,  buried,  and  that  the  father  of  these  children  in 
his  lifetime,  and  the  mother  of  these  children  there- 
after, was  withholding  from  him,  the  said  Andrew  J. 
Sturtevant,  a  large  amount  of  money  belonging  to  him, 
and  that  said  delusion  caused  these  contestants,  his 

frandchildren,  to  be  substantially  cut  off  from  all  bene- 
ts  under  said  pretended  will. ' ' 

The  matter  in  the  contesting  petition  was  traversed 
by  Mark  A.  Sturtevant,  the  principal  beneficiary,  and 
by  his  wife  and  daughter  Faye,  who  also  took  under 
the  contested  will. 

Further  answering  the  contestants*  petition,  the 
parties  named  made  appropriate  averments  showing 
the  establishment  and  probate  of  the  will  in  question 
and  alleged  that  it  was  the  last  will  and  testament  of 
A.  J.  Sturtevant,  deceased.  The  new  matter  in  the 
answer  was  controverted  by  the  reply.  The  County 
Court  heard  the  testimony  on  the  issues  thus  framed 
and  set  aside  the  will.  Identical  action  was  taken  by 
the  Circuit  Court  on  appeal  and  the  proponents  have 
appealed  to  this  court.        Bbvebsed  and  Bemakded. 

M  Or.— 16 
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,  For  proponents-appellaiits  there  was  a  brief  and  an 
oral  argument  by  Mr.  James  A.  Fee. 

For  contestant-respondents  there  was  a  brief  over 
the  names  of  Mr.  Stephen  A.  Lowell,  Mr.  W.  M.  Peter- 
son, Messrs.  Raley  S  Raley,  Mr.  C.  M.  White  and  Mr. 
Frederick  Steiwer,  with  oral  arguments  by  Mr.  Lowell, 
Mr,  James  H.  Raley,  Mr.  Peterson  and  Mr.  White. 

BURNETT,  J.— It  appears  that  A.  J.  Stnrtevant, 
the  deceased,  was  a  merchant  and  land  owner  at  Pilot 
Eock  in  Umatilla  County.  By  close  attention  to  busi- 
ness through  a  series  of  years  he  had  accumulated  a 
fortune  in  excess  of  $40,000.  He  died  on  July  3, 1914. 
On  September  27,  1910,  on  petition  of  his  son,  Mark 
Sturtevant,  the  County  Court  of  Umatilla  County 
made  the  following  order : 

**Now  on  this  day  the  duly  verified  petition  of 
Mark  Sturtevant  and  L.  E.  Roy,  praying  for  the  ap- 
pointment of  a  guardian  of  the  person  and  estate  ot 
A.  J.  Sturtevant,  coming  on  to  be  heard ;  and  it  appear- 
ing to  the  court  that  the  said  A.  J.  Sturtevant  is  per- 
sonally present  in  court  together  with  his  attorney, 
Will  M.  Peterson,  an  attorney  at  law  of  this  court,  and 
that  the  said  A.  J.  Sturtevant  has  this  day  filed  an 
answer  to  the  said  petition  with  the  clerk  of  this  court 
in  which  he  admits  that  there  should  be  a  guardian 
forthwith  appointed  to  look  after  his  person  and 
estate,  and  suggesting  that  T.  J.  Tweedy,  a  resident  of 
Pendleton,  Umatilla  County,  Oregon,  and  an  old  ac- 
quaintance and  friend,  be  appointed;  and  the  court 
having  fully  considered  the  said  petition  and  the 
answer  thereto,  and  having  personally  talked  with  the 
said  A.  J.  Sturtevant  and  fully  realizing  the  situation 
relative  to  his  condition  of  mind  and  body,  and  the 
large  estate  which  he  owns,  and  being  fully  satisfied 
after  a  full  hearing  and  consideration  of  all  matters 
appertaining  to  the  application  for  the  appointment  of 
a  guardian,  and  being  satisfied  that  a  guardian  of  his 
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person  and  estate  should  be  forthwith  appointed  by 
this  court. 

**It  is  now  therefore  considered,  ordered,  adjudged 
and  decreed  that  A.  J.  Sturtevant  is  a  person  incapable 
of  conducting  his  own  affairs,  and  of  properly  caring 
for  his  health  and  general  welfare ;  that  a  guardian  of 
his  person  and  estate  should  be  forthwith  appointed 
by  this  court;  that  T.  J.  Tweedy,  a  competent  and 
qualified  person,  be,  and  he  is  hereby,  appointed 
guardian  of  the  person  and  estate  of  A.  J.  Sturtevant, 
and  letters  of  guardianship  shall  issue  out  of  this 
court  to  him  as  such  upon  his  filing  with  the  clerk  of 
this  court  a  bond^  with  surety,  first  approved  by  this 
coui^t,  in  the  sum  of  Five  Thousand  ($5,000.00)  Dol- 
lars, conditioned  as  by  law  required.  *  * 

At  the  time  of  his  death  the  decedent  was  approxi- 
mately eighty  years  of  age.  His  wife  died  in  1910 
prior  to  the  appointment  of  his  guardian.  The  aged 
couple  had  two  sons,  one  of  whom,  Clark  Sturtevant, 
died  in  1906,  leaving  a  widow  who  three  years  after- 
wards married  Owen  Games.  The  deceased  son  also 
left  two  children,  contestants  here,  Vivian  Sturtevant, 
who  died  during  the  pendency  of  this  proceeding,  and 
a  son,  Lowell  Sturtevant.  The  testator  likewise  had 
another  son,  Mark  Sturtevant,  the  principal  bene- 
ficiary in  the  contested  will.  By  a  former  wife  Mark 
had  two  sons,  Clark  and  Andrew  Sturtevant,  and  two 
daughters,  Faye  and  Carrie  Esther,  each  of  the  daugh- 
ters being  a  beneficiary. 

Mark  Sturtevant  married  Alma,  his  present  wife,  in 
October,  1910.  She  was  adjudged  insane  on  January 
30, 1915,  and  was  not  present  at  the  hearing  below. 

Condensed  to  its  lowest  terms,  the  attack  on  the  will 
in  questi'on  is  twofold :  (1)  That  by  reason  of  insanity 
the  testator  was  incapable  of  making  a  valid  will ; 
and,  (2) 'that  the  disposition  of  his  property  embodied 
in  the  instrument  in  question  was  brought  about  by 
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undue  influence  exercised  over  him  by  Mark  Sturte- 
vant  and  wife,  and  others  acting  in  their  interest. 
It  is  true,  something  is  said  about  the  testator's  hav- 
ing been  controlled  by  a  delusion,  but  that  is  properly 
classified  under  the  charge  of  insanity  or  want  of 
testamentary  capacity. 

1.  From  the  early  case  of  Hubbard  v.  Hubbard,  7 
Or.  42,  to  the  present  time  the  rule  has  been  that  where 
a  will  has  been  probated  in  common  form  and  its  valid- 
ity has  been  attacked  by  direct  proceedings,  it  lies  upon 
the  person  propounding  the  will  to  re-probate  the  same 
by  original  proof  in  the  same  manner  as  iif  no  probate 
thereof  had  been  had,  except  as  to  such  matters  as  are 
admitted  by  the  pleadings,  and  in  such  a  proceeding 
the  onu^  probandi  to  show  testamentary  capacity  of 
the  decedent  and  formal  execution  of  the  instrument 
is  upon  the  party  propounding  the  will.  Among  the 
latest  expressions  on  this  subject  comes  one  from  the 
pen  of  Mr.  Chief  Justice  McBride  in  King  v.  Tonsing, 
87  Or.  236  (170  Pac.  319),  in  these  words: 

**The  burden  of  proof  was  upon  the  proponent  to 
establish  the  testamentary  capacity  of  the  deceased  by 
the  preponderance  of  testimony.'/ 

In  a  sense,  a  jarring  note  in  the  harmony  of  our 
decisions  on  this  subject  is  found  in  some  language 
used  in  In  re  Will  of  Su^ann<i  Dunn,  88  Or.  416  (171 
Pac.  1173),  where  it  is  said: 

**The  contestants  have-not  established  by  a  pre- 
ponderance of  the  evidence  that  the  testator  waa 
mentally  incompetent  or  that  any  undue  influence  was 
used  to  bring  about  the  execution  of  the  will  in  con- 
troversy. '  * 

As  shown  in  Simpson  v.  Durbin,  68  Or.  518  (136  Pac. 
347),  the  burden  of  establishing  the  allegation  that  the 
contested  will  was  the  product  of  undue  influence  is 
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upon  the  contestants.  For  this  last  proposition  the 
language  in  the  Dunn  case  is  an  authority,  but  it  must 
be  disregarded  on  the  question  about  tiie  burden  of 
proof  concerning  testamentary  capacity.  In  the  Dunn 
case  the  principal  attack  was  based  upon  undue  in- 
fluence and  the  inclusion  of  testamentary  capacity  in 
the  opinion  must  be  set  down  as  a  slip  of  the  pen.  The 
authorities  on  the  subject  of  testamentary  capacity 
are  collated  in  Deckenbach  v.  Deckenbach,  65  Or.  160 
(130  Paa  729),  and  Wade  v.  Northup,  70  Or.  569  (140 
Pac.  451). 

The  reason  underlying  the  rule  as  to  the  burden  of 
proof  respecting  testamentary  capacity  and  undue 
influence  may  be  thus  stated :  If  there  is  no  will  in 
ezistencci  the  property  of  a  testator  is  distributed  ac- 
cording to  the  statute  of  descents.  If  anyone  would 
interrupt  this  course  of  distribution  he  must  show  not 
only  a  properly  executed  will  but  that  there  was  a 
testator  competent  to  publish  such  a  document.  The 
persons  naturally  interested  in  the  estate  under  the 
statute  of  descents  have  not  had  their  day  in  court 
where  the  will  hai^  been  admitted  to  probate  in  common 
form.  Consequently,  the  burden  of  making  a  different 
disposition  of  the  property  lies  upon  him  who  pro- 
pounds the  will  to  show  that  the  testator  had  testa- 
mentary capacity  and  that  the  instrument  in  question 
was  executed  in  due  form  of  law.  On  principle,  the 
question  is  different  where  the  effort  is  to  overturn 
the  will  on  the  allegation  that  it  is  the  product  of  un- 
due influence.  This  is  a  species  of  fraud  by  the  exer- 
cise of  which  the  nominal  testator  is  supposed  to  have 
been  deluded  into  making  a  disposition  of  property 
which  is  not  the  product  of  his  own  mind. 

2.  It  is  hornbook  law  that  he  who  alleges  fraud  must 
prove  it,  so  that  in  good  reasoui  as  stated  in  Simpson 
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V.  Durbin,  68  Or.  518  <136  Pac.  347),  the  burden  of 
establishing  undue  influence  lies  upon  those  alleging  it. 
As  to  the  delusion  mentioned  in  the  contestants' 
petition,  the  circumstances  appearing  in  evidence  are 
substantially  these :  For  about  nine  years  prior  to  his 
death  Clark  Sturtevant,  son  of  the  testator,  had  man- 
aged the  business  of  his  father  at  Pilot  Rock,  hav- 
ing practically  entire  charge  thereof.  Under  the 
son's  management  the  business  had  not  prospered  as 
it  had  under  the  direction  of  the  father.  Prior  to 
her  death  the  wife  of  the  testator  told  him  that-  Clark 
had  loaned  some  money  to  a  cattle  concern  in  the 
neighborhood.  At  his  death  the  books  showed  an  in- 
debtedness of  the  son  for  goods  he  had  used  in  his 
living.  Still  further,  when  an  effort  was  made  after 
Clark's  death  to  collect  the  accounts  standing  on  the 
books,  many  debtors  came  forward  and  claimed  that 
they  had  made  payments  to  Clark  in  his  lifetime,  with 
which  they  had  not  been  credited.  The  evidence  shows 
that  while  the  testator  tolerated  the  wife  of  his  son 
Clark,  he  did  not  like  her.  His  aversion  for  her  was 
increased  by  the  fact  that  after  the  death  of  her  hus- 
band she  claimed  from  the  father  wages  which  she 
asserted  were  due  to  her  husband  from  the  father  for 
the  management  of  the  business,  and  caused  the  ad- 
ministrator of  the  son's  estate  to  commence  an  action 
at  law  against  the  father  to  recover  $7,000  as  wages 
of  her  deceased  husband.  The  father  retorted  with  a 
cross-bill  in  equity,  demanding  an  accounting  of  the 
son's  stewardship  during  the  period  the  latter 
managed  the  business  at  Pilot  Rock.  About  this  time, 
also,  at  the  instance  of  their  mother,  the  minor  chil- 
dren of  Clark  Sturtevant  instituted  a  suit  against 
A.  J.  Sturtevant  and  his  guardian  to  compel  the  con- 
veyance to  them  of  certain  real  property  at  Pilot  Rock 
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standing  in  the  ward's  name,  which  they  claimed 
should  have  heen  conveyed  to  their  father.  Mean- 
while the  guardian  had  been  appointed  for  the  testator 
and  he  settled  the  suits  by  payment  to  the  estate  of 
Clark  Sturtevant  of  the  sum  of  $1,000  and  the  execu- 
tion of  a  deed  to  the  minor  children  of  Clark  Sturte- 
vant for  the  lots  at  Pilot  Rock.  One  of  the  terms  of 
the  stipulation  winding  up  the  three  suits  was  that 
the  fright  of  the  two  children  to  inherit  property  from 
their  grandfather  or  his  deceased  wife  should  not  be 
settled,  compromised  or  affected  by  the  adjustment  of 
the  litigation. 

There  is  some  evidence  that  the  testator  made  some 
inquiry  as  to  whether  any  money  was  buried  by  his 
deceased  son  and  that  at  various  times  he  claimed 
that  the  son  had  taken  his  money  during  the  manage- 
ment of  the  business;  but  with  respect  to  the  minor 
children,  his  statement  to  the  attorney  who  drew  the 
will  in  question  was  to  the  effect  that  he  thought  by  re- 
ceiving the  money  and  the  real  property  in  the  settle- 
ment  of  the  litigation  they  had  received  enough  from 
his  estate  and  hence  he  chose  to  allow  them  only  the 
nominal  sum  of  $2.50  each.  Having  before  him  the 
facts  that  his  previously  prospering  business  declined 
under  the  management  of  his  son,  that  the  latter 's  own 
books  showed  him  indebted  to  his  father,  that  the 
various  debtors  came  forward  with  well-substantiated 
claims  that  they  had  paid  money  to  the  deceased  son 
for  which  they  had  not  received  credit,  and  the  state- 
ment made  to  him  by  his  wife  that  the  son  had  loaned 
money  to  the  cattle  concern,  the  testator  had  data  upon 
which  to  found  his  assertion  that  the  son  had  em- 
bezzled his  money. 

3.  He  may  have  rendered  too  harsh  a  judgment  upon 
the  deceased  soUi  but  it  was  not  because  of  a  delusion, 
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for  there  was  some  evidence  to  sustain  it  Delusions 
are  defined  in  Potter  v.  Jones,  20  Or.  239  (25  Pac.  769, 
12L.  B.  A.  161),lobe: 

**  Conceptions  that  originate  spontaneously  in  the 
mind  without  evidence  of  any  kind  to  support  them, 
and  can  be  accounted  for  on  no  reasonable  hypothesis. 
The  mind  that  is  so  disordered  imagines  something  to 
exist  or  imputes  the  existence  of  an  offense  which  no 
rational  person  would  believe  to  exist  or  to  have  been 
committed,  without  some  kind  of  evidence  to'  support 

On  this  branch  of  the  case  it  is  not  for  us  to  say 
whether  in  fact  the  son  embezzled  the  money,  but  we 
must  say  from  the  record  that  there  is  evidence  suflS- 
cient  on  that  subject,  which,  presented  to  the  mind  of 
his  father,  would  be  a  basis  upon  which  the  latter  could 
render  a  judgment — ^without  having  a  delusion  im- 
puted to  him — although  his  decision  might  in  our  esti- 
mation be  a  harsh  one. 

4.  On  the  record  before  us  we  are  compelled  to  say 
und6r  the  authorities  that  there  was  no  delusion 
proved  as  alleged  in  the  contestants  *  petition :  Stevens 
V.  Myers,  62  Or.  372  (121  Pac.  434,  126  Pac.  29),  and 
authorities  there  cited. 

Eespecting  the  appointment  of  the  guardian  for,  the 
decedent,  it  is  said  in  Ames*  Will,  40  Or.  495  (67  Paci 
737): 

**The  appointment  of  a  guardian  for  a  person  al- 
leged to  be  non  compos  mentis,  by  a  court  having  juris- 
diction, must  necessarily  create  a  presumption  of  the 
mental  infirmity  of  the  ward;  but  such  decree  does 
not  conclusively  show  that  the  testamentary  capacity 
of  the  person  under  guardianship  is  entirely  destroyed, 
and  the  presumption  thus  created  may  be  overcome  by 
evidence  proving  that  such  person  at  the  time  he  exe- 
cuted a  will  was  in  fact  of  sound  and  disposing  mind 
and  memory/' 
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In  later  authorities,  such  as  In  re  Sneddon,  76  Or. 
470  (149  Pac.  527),  and  In  re  Northcutt,  81  Or.  646 
(148  Pac  1133,  160  Pac.  801),  a  distinction  is  made 
between  an  insane  person  and  one  incapable  of  con- 
ducting bis  own  affairs. 

5.  In  any  event,  a  person  under  guardianship  does 
not  on  tbAi  account  lose  his  right  to  make  testamentary 
disposition  of  his  estate,  if  he  retains  sufficient  mental 
capacity  to  execute  a  will. 

On  the  main  question  of  the  testamentary  capacity 
of  the  testator,  as  stated  in  the  Ames  case : 

^  *  The  rule  is  settled  in  this  state  that  if  a  testator  at 
the  time  he  executes  his  will  understands  the  business 
in  which  he  is  engaged  and  has  a  knowledge  of  his 
property  and  how  he  wishes  to  dispose  of  it  among 
those  entitled  to  his  bounty,  he  possesses  sufficient 
testamentary  capacity,  notwithstanding  his  old  age, 
sickness,  debility  of  body  or  extreme  distress*' 
(Citing  authorities.) 

This  is  the  established  standard  in  Oregon  and  has 
been  followed  without  variance  from  Hubbard  v.  ffw&- 
bard,  7  Or.  42,  until  the  present  time.  For  instance, 
in  Rothrock  v.  Rothrock,  22  Or.  551  (30  Pac.  453),  the 
testator  was  so  paralyzed  as  to  be  speechless  and  made 
his  wishes  known  respecting  the  disposition  of  his 
property  by  noddiag  his  head  in  answer  to  questions 
propounded  by  the  scrivener.  In  Clark  v.  ElliSf  9  Or. 
128,  the  characteristics  of  the  testator  were  very 
largely  like  those  detailed  in  the  evidence  about  the 
author  of  the  will  here  in  question.  There  the  testator 
was  suffering  from  incurable  disease,  talked  foolishly 
and  was  possessed  of  the  notion  that  his  partner  had 
fixed  a  trap  in  his  bath  to  suffocate  him  and  that  he 
was  trjdng  to  get  rid  of  him;  all  without  foundation. 
He  frequently  wept  and  at  times  gave  strong  indica- 
tions of  insanity.    Yet  the  oourt  sustained  his  will  on 
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the  testimony  of  the  subscribing  witnesses  who  de- 
posed that  at  the  time  he  made  the  will  he  was  ra- 
tional and  knew  what  he  was  about. 

Many  witnesses  for  the  contestants  here  narrated 
certain  eccentricities  of  conduct  of  the  testator  and  of 
his  habits  of  uncleanliness  resulting  from  his  inability 
to  control  the  discharges  of  the  intestines  and  bladder, 
and  his  apparent  unconsciousness  of  the  same;  and 
many  of  his  letters  were  introduced,  written  during 
the  period  from  prior  to  his  guardian's  appointment 
up  to  about  the  time  the  will  in  question  was  executed. 
These  writings,  especially  during  the  year  1911,  show 
incoherencies  and  repetitions  of  words  and  phrases. 
Reading  the  entire  correspondence,  however,  shows 
that  towards  the  latter  part  of  the  period  his  writing 
improved  in  coherency.  It  is  shown  also  that  he  made 
many  wills  ,  writing  some  of  them  himself.  Indeed, 
there  are  in  evidence  four  of  his  wills,  regularly  exe- 
cuted so  far  as  form  is  concerned,  dated  respectively 
July  19, 1907,  January  19, 1911,  February  7, 1911,  and 
December  29,  1911.  All  but  the  iBrst  of  this  quartette 
of  wills  were  made  in  the  same  year  and  while  the 
witnesses  for  the  contestants  all  give  their  opinion 
that  he  was  insane  and  incapable  of  making  a  will,  the 
contestants,  however,  rely  upon  the  will  of  December 
29, 1911,  and  propounded  it  for  probata  soon  after  the 
old  man's  death,  and  it  was  probated  in  common 
form.  Under  these  circumstances  the  contest  is  really 
between  the  two  wills,  the  one  of  December  29,  1911, 
and  that  of  November  5,  1913. 

Eespecting  the  sanity  of  an  individual,  Section  727, 
L.  0.  L.,  reads  thus : 

^*In  conformity  with  the  preceding  provisions,  evi- 
dence may  be  given  on  the  trial  of  the  following 
facts: —  •  • 
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^*10.  The  opinion  of  a  subscribing  witness  to  a  writ- 
ing, the  validity  of  which  is  in  dispute^  respecting  the 
mental  sanity  of  the  signer,  and  the  opinion  of  an  inti- 
mate acquaintance  respecting  the  mental  sanity  of  a 
person,  the  reason  for  the  opinion  being  given.  •  •  ** 

Many  witnesses  were  called  for  the  contestants  who 
gave  instances  of  the  testator's  eccentric  conduct,  such 
as  not  recognizing  old  acquaintances,  his  failure  to 
find  his  boarding  place  in  the  town  of  Pendleton  and  of 
inquiring  how  to  get  to  various  law  offices  with  which 
he  ought  to  have  been  familiar  from  previous  ac- 
quaintance in  the  town,  and  with  practical  uniformity 
those  testifying  were  asked  their  opinion  as  to  whether 
he  was  capable  of  making  a  will.  That  is  the  ultimate 
question  to  be  determined  in  the  case,  and  propound- 
ing such  interrogatories  is  on  a  par  with  calling  upon 
witnesses  in, a  criminal  case  to  give  their  opinion  as 
to  the  guilt  of  the  defendant.  It  is  for  the  court  to 
determine  whether  the  testator  was  capable  of  making 
a  wilL  The  decisions  are  not  entirely  harmonious  on 
this  subject,  but  in  the  note  to  Attvood  v.  Atwood,  37 
L.  B.  A.  (N.  S.)  591,  thQ  authorities  are  assembled 
showing  that  the  weight  of  precedent  is  to  the  effect 
that  in  the  contest  of  a  will  opinion  evidence  as  to  the 
capacity  of  the  testator  to  make  a  will  is  incompetent. 
The  principal  case  is  reported  also  in  84  Conn.  169  (79 
Atl.  59).  See,  also.  Brown  v.  Mitchell,  88  Tex.  350  (31 
S.  W.  621,  36  L.  E.  A.  64,  and  note). 

6.  Under  the  Code  mentioned,  if  the  witnesses  were 
intimate  acquaintances  of  thd  testator  they  had  a  right 
to  express  their  opinion  as  to  his  sanity  and  give  their 
reasons  for  it,  but  when  they  undertook  to  decide 
against  his  capacity  to  make  a  will  they  invaded  the 
province  of  the  court. 

As  frequently  is  the  case  in  such  litigation,  the  trial 
was  pennitted  to  extend  over  a  very  wide  range  of  in- 
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vestigation,  much  of  it  entirely  irrelevant,  and  we  re- 
gret to  state  that  the  proceedings  were  clouded  with  a 
considerable  degree  of  rancor  which  makes  the  investi- 
gation of  the  issues  all  the  more  difficult.  The  two 
questions  to  be  determined  are  simply  whether  the 
testator  had  testamentary  capacity  at  the  time  he  exe- 
cuted the  will  in  question,  and,  granting  that  it  was 
executed,  whether  it  was  the  product  of  undue  in- 
fluence exerted  upon  him  by  Mark  Sturtevant  or  his 
wife,  or  persons  operating  in  their  interest.  Inci- 
dentally, the  alleged  delusion  about  the  defalcation  of 
his  deceased  son  is  to  be  considered  in  connection  with 
his  testamentary  capacity. 

7.  The  honesty  of  the  son  is  not  directly  in  issue. 
Hence,  evidence  offered  by  the  contestants  to  the  effect 
that  Clark  Sturtevant  bore  a  good^  reputation  for 
honesty  and  integrity  was  irrelevant  and  should  have 
been  excluded  under  the  authority  of  Ladd  v.  Sears,  9 
Or.  244.  In  that  case  the  plaintiffs  accused  the  de- 
fendant of  overdrawing  his  account  in  their  bank  to  the 
extent  of  $500,  and  it  was  alleged  that  he  did  this  by 
means  of  imposition  and  fraud.    The  court  there  said : 

**The  offer  by  defendant  to  introduce  evidence  of  his 
general  good  character  for  honesty  and  integrity  was 
properly  overruled.  While  the  complaint  charged  him 
with  imposition  and  fraud  in  obtaining  the  sum  of 
money  in  controversy,  such  claims  were  not  essential 
to  plaintiffs'  cause  of  action  and  need  not  have  been 
either  alleged  or  proved.  The  gist  of  the  action  was 
money  had  and  received,  and  the  right  of  plaintiffs  to 
recover,  and  the  amount  of  recovery  in  no  wise  de- 
pended upon  the  proof  of  any  fraud  or  evil  motive  on 
the  part  of  the  defendant,  in  any  part  of  the  transac- 
tion.'^ 

In  respect  to  the  delusion  mentioned,  the  legiti- 
mate scope  of  the  inquiry  is  to  ascertain  whether  there 
was  any  evidence  whatevier  upon  which   the  testator 
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conld  found  his  judgment^  however  just  or  unjust,  in 
regard  to  the  fraud  of  his  son.  The  court  was  not 
called  upon  to  adjudicate  in  the  present  litigation  any 
of  the  rights  of  ihe  father  or  of  the  son  in  their  rela- 
tions  to  each  other. 

In  support  of  the  will  we  have  the  testimony  of  the 
attorney  who  drew  it,  to  the  effect  that  in  obedience  to 
a  message  sent  to  him  by  the  testator  from  Pilot  Rock, 
he  went  there  from  Pendleton  and  together  he  and  the 
testator  walked  out  into  the  orchard  and  the  old  man 
told  him  how  he  wanted  the  will  drawn.  Not  being 
prepared  to  write  it  there,  it  was  arranged  that  the 
attorney  should  return  to  Pendleton  and  that  Sturte- 
vant  should  call  there  within  a  few  days,  when  the 
writing  should  be  done  and  the  instrument  executed. 
In  conformity  with  this  agreement,  the  old  man  ap- 
peared in  the  attorney's,  office  alone  on  November  4, 
1913.  At  that  time  he  had  a  written  memorandum  in 
his  own  handwriting  in  the  shape  of  notes  on  the  sub- 
ject of  his  will,  and,  as  the  attorney  states,  Sturtevant 
then  and  there  dictated  to  him  the  terms  of  the  will, 
paragraph  by  paragraph.  As  soon  as  each  paragraph 
was  written  it  was  read  over  to  the  testator,  who  ap- 
proved it,  and  then  they  took  up  the  next  paragraph, 
which  the  old  man  also  dictated,  and  so  on  through  the 
will.  Speaking  of  his  grandchildren,  the  contestants, 
he  gave  as  a  reason  for  allowing  them  only  a  nominal 
sum  apiece  that  they  never  came  near  him  and  that 
they  had  procured  judgment  against  him  for  $1,000 
and  the  real  property  at  Pilot  Bock  already  men- 
tioned, and  he  thought  that  was  enough  for  them.    In 

support  of  the  clause  making  Mark  Sturtevant  the 
residuary  legatee  he  said  that  Mark  had  been  treating 
him  better  lately  and  he  thought  he  ought  to  have  the 
property.    There  was  no  witness  conveniently  at  hand 
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at  the  time,  and  so  the  actual  signing  of  the  document 
was  postponed  until  the  next  day,  when  the  testator 
again  appeared  at  the  office  of  the  attorney,  who 
called  in  a  physician  whose  office  was  in  the  same 
building.  It  was  known  to  all  parties  that  the  de- 
ceased was  then  under  guardianship,  so  as  a  precau- 
tionary measure  the  physician,  as  he  describes  in  his 
testimony,  thoroughly  examined  Sturtevant  as  to  his 
sanity,  occupying  almost  an  hour  in  the  process,  and 
the  will  was  again  read  over  to  him,  paragraph  by 
paragraph,  and  he  expressed  his  approval  of  the  same. 
The  will  was  then  executed  in  due  form,  the  attorney 
and  the  physician  subscribing  their  names  as  wit- 
nesses. Both  of  them  say  that  he  was  of  sound  mind 
at  the  time.  This  they  were  authorized  to  do  under 
the  section  of  the  statute  above  noted,  because  they 
were  subscribing  witnesses  to  the  document  "  The  sub- 
stance of  their  testimony  is  that  the  old  man  knew 
what  he  was  about.  This  was  supported  by  the  fact 
that  he  was  in  the  habit  of  making  wills,  and  in  the  ex- 
planation of  that  conduct  one  witness  says  that  when 
taxed  with  changing  his  mind  so  often  he  said  in  sub- 
stance, *  *  Things  change,  and  I  have  a  right  to  change 
my  will.'*  He  oertainly  knew  what  he  was  doing. 
Without  prompting,  he  spoke  of  the  objects  of  his 
bounty.  He  made  provision  for  the  support  of  the 
two  daughters  of  Mark  Sturtevant  and  also  for  the 
benefit  of  Mark's  wife.  He  remembered  and  provided 
nominally  for  the  remaining  grandchildren,  who  would 
have  a  claim  upon  his  estate  if  he  died  intestate,  and 
gave  at  least  a  plausible  reason  for  his  small  bequest 
to  them.  The  attorney  says  that  he  furnished  the 
description  for  the  real  property  mentioned  in  the  will, 
showing  that  he  had  knowledge  of  his  estate.  No 
question  is  made  but  that  he  owned  that  property. 
Hence,  we  have  all  the  elements  established  which 
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enter  into  the  standard  rule  laid  down  in  Ames'  WHl, 
40  Or.  495  (67  Pac.  737). 

8.  The  will  must  speak  from  and  as  of  the  time  it 
was  executed.  When  we  come  to  weigh  the  testi- 
mony, on  the  one  hand,  we  have  the  actual,  positive, 
unqualified  testimony  of  the  subscribing  witnesses,  de- 
lineating all  the  elements  of  testamentary  capacity  ac- 
cording to  the  standard  established  by  the  Oregon 
decisions.  On  the  other,  we  have  the  opinions  of  many 
other  witnesses,  both  lay  and  professional,  based  upon 
eccentricities  of  action,  writing  and  speech.  In 
Pickett's  WUl,  49  Or.  127,  153  (89  Pac.  377,  386),  the 
testator  was  sixty-eight  years  old,  blind,  and  in 
gradually  failing  health  from  a  progressive  harden- 
ing of  the  arteries,  which  resulted  in  his  physical 
prostration,  owing  to  inability  to  control  any  of  his 
muscles,  and  a  gradual  failure  of  mind  followed  by 
death  from  want  of  arterial  blood.  In  these  respects 
the  case  of  Pickett  is  closely  paralleled  by  that  of 
Sturtevant.  There,  as  here,  there  were  opinions  pro 
and  con  respecting  his  mental  capacity,  and  the  matter 
is  thus  epitomized: 

'*At  the  utmost,  this  is  but  opinion  evidence,  which 
may  or  may  not  be  correct,  but  it  cannot  be  permitted 
to  overcome  the  unqualified  statements  of  an  unim- 
peached  witness  of  the  existence  of  the  very  fact  that 
the  opinion  says  is  impossible. '* 

The  testator  in  Clark  v.  Ellis,  9  Or.  128,  was  very 
similar  to  the  testator  in  the  instant  case  and  in  sum- 
ming np,  Mr.  Chief  Justice  Loan  used  this  appropriate 
language : 

*  *  The  point  of  time,  then,  to  be  considered  at  which 
the  capacity  of  the  testator  is  to  be  tested,  is  the  time 
when  the  will  was  executed.  This  is  the  important 
epoch,  and  Judge  Washington  says :  '  The  evidence  of 
the  attesting  witnesses,  and  next  to  them  of  those  who 
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were  present  at  the  execution,  all  other  things  being 
equal,  are  most  to  be  relied  upon. '  In  tiie  case  before 
us,  none  other  than  the  attesting  witnesses  were  preai- 
ent  at  the  execution,  and  they  have  testified  to  the 
soundness  of  his  mind  at  that  time.  The  evidence  of 
the  attorney  who  drew  the  will  according  to  his  in- 
structions, ^  and  the  positive  and  uncontradicted  testi- 
mony of  the  subscribing  witnesses  to  the  will,  of  the 
soundness  of  the  testator's  mind  at  the  time  the  will 
was  executed,  establish  beyond  doubt  that  the  testator 
was  rational,  and  did  know  and  understand  what  he 
was  doing  at  the  time  the  will  was  executed. ' ' 

It  would  seem  that  this  lang^iage  of  the  learned 
Chief  Justice  Lord  is  decisive  of  the  present  conten- 
tion. 

In  Wendl  v.  Fuerst,  68  Or.  283,  293  (136  Pac.  1),  the 
court,  speaking  by  Mr.  Justice  Bamsey^  had  occasion 
to  contrast  opinion  evidence  with  that  of  witnesses  who 
spoke  directly  to  the  question  at  issue,  and  the  follow- 
ing excerpt  from  5  Encyclopedia  of  Evidence,  page 
463,  is  quoted  with  approval,: 

**  Generally  the  testimony  of  an  expert  will  not  be 
allowed  to  overthrow  positive  and  direct  evidence  of 
credible  witnesses,  who  testify  from  their  personal 
knowledge. ' ' 

As  between  the  direct  testimony  of  the  subscribing 
witnesses  and  the  statements  of  the  other  deponents 
to  the  effect  that  in  their  opinion  the  deceased  was  not 
competent  to  make  a  will,  we  have  the  opinion  that  the 
testator  could  not  do  such  a  thing,  and  on  the  other 
hand  we  have  the  positive  statement  that  the  testator 
did  actually  do  the  thing  the  others  thought  he  could 
not  do,  and  that,  too,  in  a  manner  meeting  all  the  ele- 
ments and  subserving  all  the  conditions  laid  down  as 
components  of  testamentary  capacity.  The  case  of  the 
proponents,  however,  is  well  supported  by  testimony 
of  old  friends  and  acquaintances  of  the  deceased,  both 
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lay  and  professional,  to  the  effect  that  while  the  old 
man  was  weakened  by  age,  he  retained  a  knowledge  of 
his  property  and  business  and  of  his  children  and 
grandchildren,  and  knew  what  he  was  about  in  respect 
to  his  estate. 

Dr.  C.  J.  Smith,  who  resided  for  many  years  at 
Pendleton,  was  well  acquainted  with  the  testator  dur- 
ing all  that  period  and  subscribed  as  a  witness  some  of 
the  wills  mentioned,  describes  the  old  man  thus : 

**He  was  considered  quite  a  strong  man  mentally 
and  he  had  very  strong  convictions  of  his  own  and 
willing  to  express  himself  frequently.** 

Speaking  further,  of  the  effect  of  a  stroke  of 
I>aralysis,  he  said: 

**I  don't  think  it  impaired  his  mental  faculties  so 
much,  except,  however,  he  was  partially  paralyzed  at 
that  time,  and  naturally  left  one  side  weak  and  he 
always  used  a  cane,  but  he  continued  to  transact  his 
business  for  a  number  of  years.  Although  physically 
weakened,  nobody  questioned  his  mind  under  the 
circumstances.  *  *  He  was  rather  cutting  with  his 
tongue,  and  witty.  He  could  say  very  cutting  things 
at  times.** 

The  essence  of  Dr.  Smith  *s  testimony  may  be  ex- 
pressed in  his  statement  as  follows : 

**I  have  never  believed  Mr.  Sturtevant  to  be  insane. 
As  I  said  before,  I  have  always  known  him  since  I  first 
became  acquainted  with  him  in  *92  to  be  an  eccentric 
character,  and  as  he  became  older,  more  so.** 

Other  physicians,  testifying  for  the  contestants, 
gave  their  opinion  that  he  was  incapable  of  making  a 
will,  but  the  effect  of  their  testimony  is  considerably 
weakened  by  the  fact  that  after  the  guardian  was  ap- 
pointed, Sturtevant  was  brought  before  the  County 
Court  of  Umatilla  County  on  the  charge  that  he  was 
insane,  with  a  view  to  committing  him  to  the  insane 
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hospital,  and  some  of  these  same  physicians,  having 
examined  him  at  the  hearing,  pronounced  him  sane,  so 
that  he  was  discharged.  One  of  them,  speaking  of 
this  proceeding,  said  in  substance  that  he  stood  a  fine 
mental  examination.  But  he  qualifies  his  course  there 
by  saying  that  he  then  entertained  some  doubt  as  to 
Sturtevant^s  sanity,  but  pronounced  him  legally  sane 
on  the  ground  that  the  state  hospital  was  then  taxed 
to  its  capacity  for  patients. 

It  is  charged  in  substance  by  the  contestants  that 
the  old  man  was  unable  to  tell  whether  he  was  making 
a  will  or  instituting  a  proceeding  to  remove  his 
guardian.  The  undisputed  fact  is  that  the  guardian 
had  custody  of  the  will  of  December  29,  1911,  and  re- 
fused to  surrender  it  to  the  testator.  The  latter  was 
displeased  with  his  guardian  because  he  suffered  judg- 
ment to  be  entered  against  him  for  the  $1,000  men- 
tioned and  for  the  conveyance  of  the  property  in  the 
settlement  of  the  litigation  with  his  deceased  son's 
children  and  their  mother.  It  is  charged  also  that  he 
expressed  his  dissatisfaction  with  his  guardian's  keep- 
ing him  at  Pendleton  at  an  expense  of  $50  per  month, 
when  he  could  have  kept  him  at  Pilot  Boqk,  amid 
home  surroundings,  for  less  money,  and  he  complained 
of  various  expenses  to  which  his  estate  was  subjected 
under  the  control  of  the  guardian.  It  is  not  a  question 
of  the  honesty  or  integrity  of  his  custodian;  that  is 
not  here  at  issue  and  it  may  be  said  in  passing  that  at 
best,  speaking  most  strongly  against  him,  all  that  can 
be  said  from  the  record  is  that  men  would  differ  as 
to  the  wisdom  of  his  judgment  in  his  management 
of  his  ward's  affairs.  There  is  nothing  to  im- 
peach his  honor  or  probity;  but  looking  at  it  from 
the  old  man's  viewpoint,  affected  as  he  was  by  hostility 
towards  the  widow  of  his  son  on  account  of  her 
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having  caused  the  action  against  him  for  $7,000  and 
demanding  a  deed  for  the  real  property,  we  cannot  say 
that  he  did  not  have  reason  to  be  displeased,  with  the 
administration  of  his  guardian.  The  testimony  shows 
that,  having  been  unable  to  get  the  guardian  to  give 
up  the  will  of  December  29,  1911,  he  sought  the  advice 
of  the  attorney  who  drew  the  will,  about  how  he  could 
defeat  that  testament  which  made  his  guardian  the 
trustee  of  his  estate,  and  the  attorney  explained  to 
him,  as  the  evidence  shows,  that  the  will  could  be 
disposed  of  by  making  a  later  one  with  different  pro- 
visions respecting  the  custody  of  his  estate.  There  is 
no  testimony  tending  to  shdw  that  he  thought  he  was 
engaged  in  a  proceeding  to  remove  the  guardian.  On 
the  contrary,  it  is  manifest  that  he  knew  he  was  mak- 
ing a  will,  and  nothing  else. 

9.  We  conclude  upon  this  branch  of  the  case,  from 
a  careful  examination  and  study  of  the  whole  testi- 
mony, that  while  by  reason  of  old  age  and  infirmity, 
A.  J.  Sturtevant  was  not  so  bright  mentally  as  he  had 
been  in  his  prime,  yet  he  retained  sufficient  mentality 
to  enable  him  to  know  the  nature  of  the  transaction 
in  which  he  was  engaged  while  making  his  wUl;  that 
he  was  then  arranging  a  final  disposition  of  his  prop- 
erty to  take  effect  after  his  death ;  that  he  had'  a  com- 
prehension of  his  property  and  knew  and  remembered 
all  those  who  would  have  any  claim  upon  his  estate 
under  the  statute  of  descents,  in  case  he  died  intestate. 

It  remains  to  consider  the  charge  that  the  will  was 
the  product  of  undue  influence.  The  only  direct  testi- 
mony in  favor  of  the  contestants  on  this  point  is  that 
given  by  Faye  Sturtevant,  the  daughter  of  Mark 
Sturtevant  She  was  evidently  simple-minded  and 
appeared  to  be  incensed  at  her  father  because  he  had 
taken  steps  to  prevent  her  marriage.  Some  of  her 
testimony  is  quoted: 
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*'Q.  What  did  Mark  say  to  him  about  what  he 
should  do  with  his  property,  if  anything? 

**  A.  He  said  he  should  leave  it  to  him ;  he  thought  he 
had  deserved  it,  he  had  worked  on  the  place  and  he 
thought  he  ought  to  have  it,  he  had  taken  care  of  him 
and  he  thought  the  others  were  trying  to  get  it  away 
from  him  with  robbing  him.  •  * 

*'Q.  What  did  Alma  tell  your  grandfather,  if  any- 
thing, about  what  he  should  do  with  his  property? 

''A.  She  said  something  about  the  same,  she  said 
/;the  rest  of  them  were  working  for  it  and  trying  to 
get  it  away  from  him.'* 

On  the  contrary,  Mark  Sturtevant  flatly  denies  that 
he  undertook  to  influence  his  father  in  any  manner  in 
the  disposition  of  his  property.  On  cross-examination, 
when  pressed  by  the  attorneys  for  the  contestants,  he 
testified  thus : 

**Q.  After  you  got  back  there  you  and  your  wife 
were  pretty  careful  not  to  have  any  trouble  with  the 
old  gentleman,  weren't  you! 

**A.  No,  sir.  I  was  not  any  more  careful  than  be- 
fore and  I  don't  know  as  she  was. 

'*Q.  You  were  not  trying  to  be  good  to  the  old  man 
so  he  would  think  you  were  pretty  good  children  and 
leave  his  estate  to  you,  or  anything  of  the  kind! 

''A.  No,  sir.  I  know  if  I  asked  him  to  make  me  a 
will  he  would  turn  and  act  the  other  way.  I  knew  him 
better  than  you  did.  If  you  wanted  to  bulldoze  him 
into  doing  anything  you  would  get  nothing,  you  had 
to  let  him  have  his  own  way. 

*'Q.  That  is  what  you  and  your  wife  did  while  up 
there  the  last  time,  wasn't  it,  and  you  let  him  go  his 
own  way! 

* '  A.  No,  sir.  He  done  as  he  pleased.  I  never  asked 
him  to  make  a  will. ' ' 

Remembering  that  under  the  authority  of  Simpson 
V.  Durbin,  68  Or.  518  (136  Pac.  347),  the  burden  is 
upon  the  contestants  to  prove  the  undue  influencei  we 
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here   set   down   an   excerpt   from   the    opinion   by 
Judge  Sanborn  in  Sawyer  v.  White,  122  Fed.  223   (58   ^ 
C.  C.  A.  587) : 

*  *  There  is  no  doubt  that  he  was  influenced  to  do  so 
by  his  affection  for  and  confidence  in  his  son,  and  by 
his  gratitude  to  him  for  his  years  of  devotion  and  ser- 
vice. But  hatred  or  indifference  is  not  indispensable 
to  the  validity  of  a  gift,  nor  is  gratitude  or  affection 
for  the  grantee  fatal  to  it.  *  *  The  natural  influ- 
ence of  the  affection  of  a  parent  for  a  child  is  neither 
fraudulent  nor  illegal.  *  *  Nor  is  the  fact  that  the 
grantee  or  devisee  occupies  a  fiduciary  relation  to  his 
grantor  or  testator  necessarily  fatal  to  the  gift.  It  is 
the  use  of  that  relation  to  secure  a  deed  or  devise 
against  the  free  wilt  or  desire  of  the  grantor  or  donor, 
and  not  the  mere  existence  of  the  relation,  that  vitiates 
a  grant.  It  is  true  that,  when  an  unnatural  or  un- 
reasonable gift  or  devise  is  made — such  as  one  by  a 
ward  to  his  guardian,  or  by  a  helpless  invalid  to  his 
nurse,  or  by  a  client  to  his  trusted  attorney — the  pre- 
sumption at  once  arises  that  the  fiduciary  relation  was 
used  to  overcome  the  will  of  the  grantor,  and  that  the 
deed  or  devise  is  voidable.  But  when  the  natural  gift 
of  a  parent  to  a  loved  and  trusted  child  is  in  question, 
this  presumption  is  met  and  overcome  by  the  still 
stronger  presumption  that  such  a  gift  is  the  natural 
and  reasonable  act  of  the  parent,  and  that  the  free 
will  of  the  donor  inspired  the  grant,  uninfluenced  by 
the  trust  relation.*' 

The  doctrine  is  set  forth  in  similar  terms  in  In  re 
Will  of  Hiram  v.  Allred,  170  N.  C.  153,  158  (86  S.  E. 
1047,  1049,  Ann.  Cas.  1916D,  788,  L.  R.  A.  1916C, 
946,  949),  quoting  with  approval  from  the  opinion 
of  Mr.  Justice  McClellan  in  Bancroft  v.  Otis,  91  Ala. 
279  (8  South.  286j  24  Am.  St.  Rep.  908) : 

**With  respect  to  testamentary  dispositions,  the  pri- 
mary presumption  upon  which  the  whole  superstruc- 
ture of  the  doctrine  of  presumed  undue  influence  in  con- 
tracts and  gifts  inter  vivos  rests  is  entirely  lacking. 
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They  take  effect  upon  the  death  of  the  donor.  They  in- 
volve no  deprivation  of  use  and  enjoyment  There  can 
be,  with  respect  to  them,  no  assumption  that  the  donor 
would  not  voluntarily  jjart  with  his  property,  since, 
in  the  nature  of  things,  it  must  then  pass  from  him  to 
others  selected  by  himself  according  to  the  dictates  of 
his  affections,  or  appointed  by  the  law  of  descents*  and 
distributions,  and  m  either  case  without  consideration 
^  moving  to  him.  It  is  not  out  of  the  usual  course  of 
'things,  but  in  accordance  with  the  exigencies  of  mor- 
tality, that  the  property  should  cease  to  be  his,  and 
should  become  that  of  another.  And  the  very  consid- 
erations which  lead  to  suspicion,  which  must  be  re- 
moved in  transactions  inter  vivos — friendship,  trust 
and  confidence,  affection,  personal  obligation— may, 
and  generally  do,  justly  and  properly,  give  direction  to 
testaunentary  dispositions.'* 

The  situation  confronting  the  old  man  in  November, 
1913,  may  be  thus  described:  He  was  not  without 
cause  to  be  grieved  at  the  management  of  his  business 
by  his  deceased  son.  The  children  of  that  son  ignored 
him  and  paid  him  no  attention.  Actuated  by  their 
mother,  whom  he  did  not  like,  they  sued  him  for  $7,000 
and  for  some  real  property.  His  guardian  offended 
him  by  settling  the  litigation  in  a  manner,  according 
to  the  old  man's  estimate,  disadvantageous  to  him. 
Naturally  an  eistrangement  arose  between  him  and 
Clark  Sturtevant's  children.  He  grouped  them  with 
their  mother,  who  controlled  them,  and  from  his  view- 
point he  had  cause  to  ignore  them  in  the  final  disposi- 
tion of  his  property.  He  gave  a  plausible  reason  for 
his  action.  Displeased  with  his  guardian,  he  sought 
to  deprive  him  of  the  post-mortem  management  of  his 
property  as  trustee  thereof ;  all  of  which  he  could  ac- 
complish by  making  a  subsequent  will.  His  only  sur- 
viving child  was  Mark  Sturtevant  and  it  was  normally 
to  be  expected  under  the  cireomstances  that  he  should 
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give  this  son  the  preference  in  the  distribution  of  his 
worldly  effects.  He  gave  as  a  reason  therefor  that 
Mark  had  been  better  to  him  lately  and,  as  pointed  out 
in  the  precedents  last  above  quoted,  the  influence  of 
such  conduct,  nay,  even  a  request  that  the  property  be 
left  to  him,  would  not  amount  to  undue  influence.  At 
least,  on  the  whole  case  the  scale  predonderates  against 
the  contestants  on  th|it  issue.  The  property  was  that 
of  the  testator.  When  the  will  was  drawn  none  of  the 
contestants  or  proponents  had  any  interest  whatever 
therein.  It  was  his  to  do  with  as  he  chose.  The  right 
to  make  testamentary  disposition  of  it  is  a  rule  of  prop- 
erty not  to  be  disturbed  except  for  clear  and  cogent 
reasons.  We  are  not  concerned  with  what  we,  from 
our  standpoint,  might  consider  to  be  the  justice  of  the 
distribution.  As  said  by  Mr.  Chief  Justice  McBridb 
in  BeaJcey  v.  Knutson,  90  Or.  574  (177  Pac.  955) : 

**It  may  be  said  the  will  is  unjust,  *  *  but,  per- 
haps unfortunately,  the  law  does  not  avoid  a  will  be- 
cause it  fails  to  square  itself  with  what  persons  other 
than  the  testator  deem  to  be  justice.'' 

And  it  was  set  down  in  Ames'  Will,  40  Or.  495  (67 
Pac.  737) : 

'*When  a  will  has  been  properly  executed,  it  is  the 
duty  of  the  courts  to  uphold  it,  if  '  the  testator  pos- 
sessed a  sound  and  disposing  mind  and  memory,  and 
was  free  from  restraint  and  not  acting  imder  undue 
influence,  notwithstanding  sympathy  for  persons 
legally  entitled  to  the  testator's  bounty  and  a  sense  of 
innate  justice  might  suggest  a  different  testamentary 
disposition. ' ' 

Further,  as  said  in  Van  Alst  v.  Hwnter,  5  Johns,  Ch. 
148,160: 

**It  is  one  of  the  painful  consequences  of  extreme 
old  age  that  it  ceased  to  excite  interest,  and  is  apt  to 
be  left  solitary  and  neglected.    The  control  which  the 
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law  still  gives  to  a  man  over  the  disposal  of  his  prop- 
erty, is  one  of  the  most  efficient  means  which  he  has  in 
protracted  life  to  command  the  attentions  due  to  his 
infirmities.  The  will  of  such  an  aged  man  ought  to  be 
regarded  with  great  tenderness,  when  it  appears  not 
to  have  been  procured  by  fraudulent  arts,  but  contains 
those  very  dispositions,  which  the  circumstances  of  his 
situation,  and^he  course  of  the  natural  affections, 
dictated. '  * 

10.  In  brief,  on  the  issue  of  testamentary  capacity, 
we  may  say  that  in  our  estimate  the  opinion  evidence 
is  perchance  at  a  balance  and  the  case  ;s  controlled  by 
the  direct  testimony  of  the  subscribing  witnesses  who 
were  present  and  gave  particular  attention  to  the 
mental  capadty  of  the  testator,  and  who  detail  his  ex- 
pressions about  the  manner  in  which  he  wished  to  dis- 
pose of  his  property  and  to  whom  he  intended  to  leave 
it.     The  issue  of  undue  influence  is  not  sustained. 

Under  the  circumstances,  the  opportunity  for  Mark 
Sturtevant  or  his  wife  to  exercise  undue  influence  is  all 
that  is  shown  on  the  subject,  by  a  preponderance  of  the 
testimony.  Considering  his  antipathy  towards  the 
mother  of  Clark  Sturtevant 's  children  and  to  his 
guardian,  which  was  not  without  foundation,  and  the 
estrangement  which  arose  on  account  thereof,  and  the 
kind  treatment  which  he  says  was  given  him  by  Mark 
Sturtevant,  the  disposition  was  a  normal  one  which  he 
had  a  right  to  make  and  is  not,  in  our  judgment,  the 
product  of  any  undue  influence  whatever. 

The  conclusion  is  that  the  decrees  of  the  Circuit 
Court  and  County  Court  setting  aside  the  will  in  ques- 
tion must  be  reversed  and  the  cause  remanded  with  di- 
rections to  admit  the  will  to  probate  as  the  last  will 
and  testament  of  A.  J.  Sturtevant,  deceased. 

Reversed  and  Bemanded.    Beheabing  Denied. 

Harris,  J.,  not  sitting. 
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Denied  May  13,  1919. 

On  Petition  for  Beheabinq. 

(180  Pac.  595.) 

On  petition  for  rehearing.  Dxnisd. 

In  Banc. 

Mr.  Stephen  A.  Lowell,  Messrs.  RcUey  d  Raley,  Mr. 
W.  M.  Peterson,  Mr.  C.  M.  White  and  Mr.  Frederick 
Steiwer,  for  the  petition. 

Mr.  James  A.  Fee,  contra. 

McBBIDE,  C.  J. — The  brief  upon  the  petition  for  re- 
hearing practically  travels  over  the  same  ground  oc- 
cupied by  the  original  briefs,  and  most  of  the  conten- 
tions therein  seem  to  us  io  be  sufficiently  answered  in 
the  original  opinion. 

11.  The  test  of  testamentary  capacity  is  well  stated 
in  tiie  original  opinion,  but  the  following  excerpts  may 
serve  further  to  elucidate  the  subject,  and  to  distin- 
guish between  testamentary  capacity  and  the  capacity 
to  contract  generally. 

*  *  The  result  of  the  best  considered  cases  on  the  sub- 
ject seems  to  put  the  quantum  of  understanding, 
requisite  to  the  valid  execution  of  a  will,  upon  the 
basis  of  knowing  and  comprehending  the  transaction 
or,  in  popular  phrase,  that  the  testator  should,  at 
the  time  of  executing  the  will,  know  and  understand 
what  he  was  about.  *  *  It  is  sufficient  if  the  testator 
knew  what  he  was  doing  and  to  whom  he  was  giving 
his  property  *  *  and  it  is  conceded  in  most  of  the 
cases  that  a  man  may  be  capable  of  making  a  will,  and 
yet  incapable  of  making  a  contract  or  managing  his 
estate^':  Brinkman  v.  Rueggesick,  71  Mo.  553,  citing 
Bay  Med.  Jur.  313;  2  Bedfield  on  Wills,  Chap.  4, 
^10;  Thompson  v.  Kyner,  65  Pa.  St.  368;  Stubbsv. 
Souston,  33  Ala.  555.    See,  also,  Stackhouse  v.  Horton, 
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15  N.  J.  Eq.  202;  Crossan  v.  Crossan,  169  Mo.  631 
(70  S.  W.  136). 

12.  The  evidence  shows  that  at  the  time  the  will  was 
executed,  the  decedent  knew  he  was  making  a  will; 
knew  the  persons  to  whom  he  wished  to  devise  his 
estate;  knew  of  what  his  estate  consisted;  knew  the 
persons  whom  he  wished  to  exclude  from  participa- 
tion in  his  bounty,  and  gave  an  apparently  intelligent 
reason  for  so  excluding  them,  and  unless  we  reject  the 
testimony  of  the  subscribing  witnesses  absolutely^ 
which  we  are  not  prepared  to  do,  his  condition 
measured  up  to  every  test  laid  down  by  the  authori- 
ties for  judging  the  capacity  of  a  person  to  make  a 
will.  It  is  not  sufficient  to  show  that  a  testator  had 
delusions  upon  some  subject,  if  these  delusions  did 
not  affect  his  mind  in  making  his  bequests:  McClary 
V.  Stull,  44  Neb.  175  (62  N.  W.  501). 

13,  14.  It  is  claimed  that  decedent  was  under  an  in- 
sane delusion  that  his  deceased  son  Clark  had  em- 
bezzled his  money,  and  that  his  practical  disinheritance 
of  Clark's  children  was  the  result  of  this  delusion.  A 
delusion  is  a  fixed  belief  in  a  proposition  which  has  no 
foundation  in  evidence,  and  which  is  so  extravagant 
that  a  reasonable  man  would  not  adhere  to  it.  It  is  a 
fixed  and  extravagant  belief  that  a  fact  exists  where 
there  is  no  evidence  to  furnish  a  basis  to  such  belief. 
The  rule  in  regard  to  this/  matter  is  very  similar  to 
the  rule  adopted  in  this  state  in  regard  to  the  verdict 
of  a  jury.  If  there  is  any  evidence  to  sustain  the 
verdict  it  must  stand.  So  here,  if  there  is  any  evi- 
dence to  support  the  belief,  it  is  not  a  delusion :  In  re 
Scott's  Estate,  128  Cal.  57  (60  Pac.  527). 

The  decedent's  belief  in  his  deceased  son's  dis- 

'  honesty  had  some  evidence  to  sustain  it:  First,  the 

son  took  charge  of   decedent's   store,  which  was   a 
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profitable  business,  and  left  it  an  unprofitable  busi- 
ness; second,  many  bills,  whiqh  the  books  indicated 
were  unpaid,  were  found  upon  the  statements  of 
reputable  persons  to  have  been  paid,  and  these  sums 
were  not  accounted  for. 

Now  these  circumstances  may  be  accounted  for  upon 
the  theory  of  the  son 's  incapacity  for  business  or  care- 
lessness in  keeping  his  accounts,  but,  on  the  other  hand, 
there  are  many  business  men  who  might  adopt  the 
same  theory  adopted  by  decedent,  and  attribute  the 
losses  to  dishonesty  and  peculation ;  and  this  might  be 
especially  true  with  an  old  man  who  had  conducted  the 
business  profitably  himself,  and  who  would  not  be 
likely  to  see  any  reason  why  his  son  could  not  have 
done  the  same.    He  would  naturally  ask : 

**Why  is  it  that  my  once  profitable  business  shows 
a  loss  under  my  son's  management?  What  has  be- 
come of  the  money  which  these  debtors  paid  him,  and 
for  which  there  is  no  account!'* 

So  there  was  some  evidence  upon  which  deceased 
could  found  a  perfectly  natural  belief  that  the  son  had 
not  dealt  fairly  with  him.  That  belief  was  probably 
a  mistaken  one,  but  it  was  not  an  insane  delusion. 

15.  His  failure  to  make  provision  for  Clark's  chil- 
dren was  brought  about,  to  a  great  extent  probably, 
by  the  act  of  Clark's  widow  in  bringing  an  action 
against  him  for  wages  for  his  son,  which  she  claimed 
were  earned  by  him  while  in  charge  of  decedent's  store, 
and  by  a  suit  to  compel  the  conveyance  to  his  grand- 
sons of  two  lots  alleged  to  have  been  the  property  of 
Clark  in  his  lifetime,  both  of  which  suits  were  settled 
by  the  guardian  unfavorably  to  decedent  and  against 
his  protests.  The  guardian  probably  acted  for  the 
best,  but  in  view  of  the  opinion  decedent  entertained  in 
regard  to  Clark's  transactions  while  in  charge  of  the 
store,  the  settlement  must  have  been  a  bitter  pill  and 
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left  a  feeling  of  resentment  which  showed  itself  in  the 
will,  and  in  his  statement  to  Coutts  and  Ringo,  that 
Clark's  children  had  received  enough.  In  this,  he  did 
not  display  that  spirit  of  magnanimity  and  forgive- 
ness which  he  might  have  exhibited,  bnt  the  estate  was 
his,  earned  by  his  industry  and  ability,  and  he  had  a 
perfect  legal  right  to  dispose  of  it  as  he  chose. 

16.  Upon  the  question  of  undue  influence  by  Mark 
and  his  wife,  the  contestant  had  the  burden  of  proof, 
and  we  still  take  the  view  expressed  in  the  original 
opinion,  that  the  proof  offered  by  them  does  not  estab- 
lish the  .charge  that  such  undue  influence  was  exerted. 
Kind  treatment  and  even  reasonable  solicitation  do 
not  constitute  undue  influence,  and  this  is  about  as  far 
as  contestant's  testimony  goes  in  this  case. 
'  17.  We  believe  decedent,  while  suffering  some  men- 
tal impairment  as  the  result  of  old  age  and  disease, 
yet  retained  sufficient  independent  mentality  to  know 
what  he  wished  to  do  with  his  property,  and  that  the 
will  expressed  his  desire  in  that  respect 
The  petition  for  rehearing  is  denied. 

Bevebsed  and  Bemanded.    Beheabinq  Denied. 


Argued  Mftreli  18,  reversed  and  dismissed  April  8,  reliearing  denied 

May  13,  1919. 

KENNEDY  v.  POETLAND. 

(179  Pac.  667.) 

Dedlcatloii — ^Pnbllc  8treetft->Iinpli6d  Dedication. 

1.  Where  private  property  was  nsed  for  more  than  ten  years  con- 
tinuously by  the  public  as  a  street  with  the  knowledge  of  the  owners 
and  without  protest  from  them,  the  city  had  a  right  to  the  use  of 
the  land  as  a  public  street  by  implied  dedication. 

f As  to  dedication — Acceptance  implied  from  aser,  see  note  in 
12^  Am.  St  Sep.  621-629.] 
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From  Multnomah :  Robert  G.  Morrow,  Judge. 

Department  1. 

This  is  a  suit  in  equity  to  restrain  the  City  of  Port- 
land from  collecting  certain  assessments  for  the  cost 
of  improving  Fiftieth  Avenue,  Southeast,  in  said  city, 
in  front  of  the  properties  of  the  several  plaintiffs,  and 
to  recover  damages  for  the  wrongful  appropriation  of 
plaintiffs'  private  property  for  public  use  without 
compensation.  Separate  suits  were  begun  by  Jose- 
phine Maher,  as  the  owner  of  the  land  -  known  as 
''Bosemary  Park,'*  and  by  Kennedy  and  Fobert  as  the 
owners  of  Lot  24,  in  an  addition  known  as  ^'Marys- 
viUe."'  After  issue  joined,  and  by  consent  of  the 
parties,  the  two  suits  were  consolidated  and  tried  as 
one.  The  complaints  are  substantially  the  same,  ex- 
cept as  to  the  extent  of  the  alleged  wrongful  appro- 
priation of  land,  Josephine  Maher  asserting  that  a 
20-foot  strip  has  been  wrongfully  taken  by  the 
city,  from  the  north  end  of  her  property,  while  the 
other  plaintiffs  aver  that  the  city  has,  without  con- 
demnation proceedings,  seized  and  used  a  30-foot 
strip  from  the  north  end  of  their  property,  as  a  part 
of  the  public  street. 

The  answers  plead  dedication  and  adverse  user  for 
more  than  ten  years,  and  the  requisite  proceedings  by 
the  city  authorities  for  the  improvement  of  the  ground 
used,  as  a  street,  the  completion  of  the  work  of  im- 
provement and  the  proper  levy  of  the  assessments. 

The  replies  are  general  denials.  A  trial  being  had, 
there  was  a  decree  for  plaintiffs  and  defendant  ap- 
peals. 

Beversbd  and  Dismissed.    Behearinq  Denied. 
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For  appellant  there  was  a  ^rief  over  the  names  of 
Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr.  H.  M. 
TonUinson,  Deputy  City  Attorney,  with  an  oral  argu- 
ment by  Mr.  Tomlinson.  \ 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Robert  J.  O'Neii. 

BENSON,  J. — 1-  The  one  question  presented  by  the 
record  is  this:  Has  the  defendant  established  by  the 
evidence,  a  right  to  the  use  of  the  land  as  a  public 
street,  either  by  implied  dedication,  or  by  adverse 
user!  The  evidence  discloses  that  in  the  year  1881, 
one  Wm.  Kern  filed  for  record  in  the  oflRce  of  the 
county  clerk  of  Multnomah  County,  a  plat  of  **Marys- 
ville,"  being  a  tract  of  land,  subdivided  into  lots  of 
about  five  acres  each,  such  tract  being  intersected,  ac- 
cording to  the  plat,  by  a  street  called  "Garfield 
Street,'*  which  is  now  known  as  **50th  Ave.  S.  E/' 
This  street  is  shown  by  the  plat  to  be  30  feet  wide. 
PlaintiflFs  Kennedy  and  Fobert  purchased  a  portion  of 
Lot  24  in  Marysville,  on  March  25,  1911,  receiving  a 
warranty  deed  therefor,  in  which  their  northern 
boundary  is  identical  with  the  southern  boundary  of 
the  30-foot  strip  which  is  the  subject  of  this  litigation. 
In  this  deed,  the  grantors  are  George  W.  Bauch  and 
wife.  On  May  6,  1913,  the  same  plaintiffs  secured 
from  S.  D.  Smalley  and  wife,  and  F.  H.  Freund,  a  quit- 
claim deed  to  that  portion  of  the  30-foot  strip  lying 
directly  north  of  their  portion  of  Lot  24.  On  April  18, 
1911,  one  John  H.  Smith  filed  for  record  a  plat  of 
*' Rosemary  Park"  being  Lot  22,  and  a  part  of  Lot  27 
in  Marysville,  and  having  thereafter  died,  the  plaintiff, 
Josephine  Maher,  became  the  owner  of  Rosemary 
Park|  as  a  legatee  of  Smith.    The  plat  of  this  tract 
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shows  Garfield  Street  to  be  40  feet  wide,  the  additional 
10  feet  being  taken  from  the  northern  boundary  of  Lot 
22.  The  30-foot  street  designated  as  Garfield  Street 
on  the  plat  of  Marysville,  so  far  as  it  extended 
north  of  plaintifiPs  *  lands,  was  never  opened  for  travel 
until  the  city  began  the  improvement  proceedings 
which  supplied  the  motive  for  this  suit.  West  of 
Rosemary  Park,  it  appears  to  have  been  recognized 
as  a  60-foot  street  for  a  time  the  limit  of  which  is  not 
disclosed  by  the  record.  The  record  is  silent  as  to  why 
the  original  street,  as  platted,  was  never  used,  except 
that  one  witness  says  that  it  was  obstructed  by  trees 
and  stumps,  and  that  so  far  as  it  touches  plaintiffs' 
property,  it  was  inclosed  by  a  fence.  The  fence  which 
marked  the  northern  boundary  of  the  land  purchased 
by  Kennedy  and  Fobert  in  Lot  24,  in  1911,  had  been, 
originally,  about  five  feet  farther  north,  but  their  pre- 
jdecessor  in  interest  had  moved  it  back  to  its  present 
location,  exactly  30  feet  from  the  northern  boundary 
of  the  strip  of  land  in  controversy.  Li  1914,  Kennedy 
built  a  gate  across  the  east  end  of  the  strip  in  dispute, 
and  at  the  same  time  inclosed  the  portion  in  front  of 
his  property,  by  extending  his  west  line  of  fence 
across  the  disputed  tract.  These  obstructions  were 
removed  by  the  defendant  when  the  work  of  improve- 
ment was  begun. 

The  defendant  urges  that  these  facts  furnish  ampk 
evidence  of  a  public  easement,  both  by  implied  dedica- 
tion, and  by  prescription.  Plaintiffs  insist  that  the 
record  is  wanting  in  any  evidence  of  an  animus  dedi- 
candi,  which  is  essential  to  the  establishment  of  a  dedi- 
cation, and  that  the  prescriptive  right  must  fail,  be- 
cause the  evidence  discloses  that  the  use  of  plaintiffs* 
land  arose  from  a  mistake  as  to  the  true  location  of  the 
street  expressly  dedicated  by  the  plat  of  Marysville. 
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The  sole  question  presented  for  our  determination 
then,  is  as  to  the  weight  and  effect  of  the  evidence. 

At  the  outset,  let  us  keep  in  mind  the  fundamental 
fact  that  the  land  in  controversy  had  been  used  by  the 
general  public  as  a  street,  without  controversy  and 
without  objection,  for  many  years,  probably  more  than 
twenty,  and  in  any  event,  considerably  more  than  ten, 
before  this  suit  was  begun,  and  before  any  protesting 
act  was  performed,  and  that  on  both  sides  it  was 
fenced. 

The  writer  is  unable  to  discover  any  logical  reason 
for  maintaining,  in  the  discussion,  any  distinction  be- 
tween the  acquisition  of  a  highway  by  implied  dedica- 
tion, and  by  prescription  in  cases  where  the  use  has 
continued  beyond  the  time  fixed  by  the  statute  of  limi- 
tations. We  are  confirmed  in  our  view  upon  this  sub- 
ject by  the  language  of  Mr.  Justice  Van  Syckbl,  in  the 
case  of  Wood  V.  Hurd,  34  N.  J.  Law,  87,  which  reads 
thus: 

**In  Odiome  v.  Wade^  5  Pick.  421,  the  existence  of 
the  highway  was  put  upon  the  doctrine  of  prescrip- 
tion; and  in  Reed  v.  Northfield,  13  Pick.  94  (23  Am. 
Dec.  662),  Chief  Justice  Shaw  held  that  the  presump- 
tion from  long  and  uninterrupted  enjoyment  would 
conclusively  arise,  that  at  some  anterior  period  the 
road  had  been  laid  out  and  established  by  some  com- 
petent authority.  In  the  later  case  of  Hobbs  v. 
Lowell,  19  Pick.  405  (31  Am.  Dec.  145),  the  same 
learned  judge,  following  the  lead  of  Cincinnati  v. 
White,  6  Pet.  430  (8  L.  Ed.  452),  which  has  been  very 
generally  adopted,  rested  the  public  right  upon  the 
doctrine  of  dedication.  It  seems  to  be  a  mere  differ- 
ence in  name,  and  of  no  practical  importance,  whether 
the  mode  in  which  the  right  is  acquired  is  called  pre- 
scription, adverse  possession,  or  dedication,  although 
the  latter  term  distinctly  defines  the  right,  and  its 
universal  adoption  would  save  the  confusion  which 
arises  from  the  use  of  other  terms/' 
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We  shall  therefore  consider  this  case  as  one  in  which 
the  city  relies  upon  an  implied  dedication.  Is  the  evi- 
dence sufficient  to  establish  the  same,  including  the 
€Mimus  dediccmdif 

In  Schwerdtle  v.  Placer  County,  108  Cal.  589  (41 
Pac.  448),  we  find  this  language : 

^  "Where  the  claim  of  the  public  rests  upon  long-con- 
tinued adverse  use,  that  use  establishes  against  the 
owner  the  conclusive  presumption  of  consent,  and  so 
of  dedication.  It  affords  the  conclusive  and  indis- 
putable presumption  of  knowledge  and  acquiescence, 
while  at  the  same  time  it  negatives  the  idea  of  a  mere 
license.** 

Again,  in  Hartley  v.  Vermillion,  141  Cal.  339  (74 
Pac.  987),  the  court  says : 

"When,  as  in  this  case,  the  public,  or  such  portion 
of  the  public  as  had  occasion  to  use  the  road,  traveled 
over  the  same,  with  full  knowledge  of  the  land  owners 
interested,  without  asking  or  receiving  any  permission, 
and  without  objection  from  anyone,  for  a  period  of 
time  beyond  that  required  by  law  to  bar  a  right  of  ac- 
tion, a  ri^ht  in  the  public  to  the  use  of  the  road  arises 
by  prescription  or  implied  dedication. ' ' 

In  Totvn  of  Marion  v.  SkUlmcm,  127  Ind.  130  (26 
N.  E.  676,  11  L.  E.  A.  55),  it  is  said: 

"While  the  question  of  dedication  from  permissive 
occupation  and  use  depends  upon  the  intention  of  the 
owner,  yet  evidence  of  such  occupation  and  use  is  one 
of  the  evidences  of  an  intention  to  dedicate. '  * 

In  Gear  v.  C.  C.  £  D.  R.  Co.,  39  Iowa,  23,  the  defend- 
ant  asked  for  this  instruction  to  the  jury : 

"If  you  find  from  the  evidence  that  the  road  leading 
from  the  Gear  Ferry,  past  the  warehouse  to  the  Tete 
des  Morts  creek,  had  been  used  by  the  public  as  a  public 
highway  for  more  than  ten  years  prior  to  its  obstruc- 
tion by  the  railroad  company,  with  the  knowledge,  con- 
sent and  permission  of  plaintiffs,  such  use  amounts  to 
92  Or. — ^ao 
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a  dedication  of  the  same  to  the  public  as  a  highway, 
and  the  obstruction  of  the  same  oj  the  railroad  com- 
pany cannot  be  recovered  for  in  this  proceeding.*' 

Upon  appeal,  the  Supreme  Court  says : 

*'It  was  error,  also,  to  refuse  this.  The  dedication 
of  a  highway  to  the  public  may  be  established  by  the 
long  use  (more  than  ten  years),  by  the  public,  and 
mere  acquiescence  therein  by  the  owner/' 

Jones  on  Easements,  Section  186,  contains  this 
statement  of  the  rule : 

*' Where  an  ojjen  and  uninterrupted  use  of  an  ease- 
ment for  a  suflScient  length  of  time  to  create  the  pre- 
sumption of  a  grant  is  shown,  if  the  other  party  relies 
on  the  fact  that  these  acts,  or  any  of  them,  were  per* 
missive,  it  is  incumbent  on  such  party  by  sufficient 
proof,  to  rebut  such  presumption  of  a  nonappearing 
grant ;  otherwise  the  presumption  standi  as  sufficient 
proof,  and  establishes  the  right," 

The  authorities  quoted  are  supported  by  the  great 
weight  of  authority,  and  it  is  needless  to  cite  more  of 
theuL  The  record  in  this  case  is  silent  as  to  why  the 
land  in  controversy  was  used  as  a  street  in  the  first 
instance,  and  the  presumption  bom  of  long-continued 
use,  with  the  knowledge  of  the  owners,  and  without 
protest  from  them,  fully  establishes  defendant's  con- 
tention that  there  was  an  implied  dedication. 

The  decree  is  reversed  and  one  will  be  entered  here 
dismissing  the  suit. 

Bevebsed  and  Dismissed.    Beheabing  Denied. 

MgBbide^  C.  J.|  and  Bubnett  and  Habbib,  JJ.,  con- 
cur. 
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Axgaed  April  11,  reTersed  and  remanded  Maj  13,  1919. 

McINTOSH  V.  SCHOPS. 

(180  Pac.  593.) 

Xnnkeepen— Dlstlxictloa  from  *'LodgjiMg-hoam  Xaepec^  — '3oarding- 
lioiise  Keeptr.'' 

1.  At  common  law,  an  "innkeeper"  eatered  to  the  traveling  public, 
the  transient  traTelers  who  in  passing  through  the  country  stopped 
from  day  to  day  in  the  pursuit  of  their  travels,  while  the  "lodging- 
house  or  boarding-house  keeper"  took  care  of  more  permanent  cus- 
tomers, who  remained  for  longer  periods,  more  or  less  permanently. 

Innkeepega    liability  to  GvesU. 

2.  An  innkeeper  though  held  to  a  very  high  degree  of  care  for 
goods  of  his  guests,  does  not  incur  such  strict  liability  except  tp  one 
who  sustains  the  relation  of  a  "guest,"  and  he  may  be  an  innkeeper 
to  some  persons,  "guests"  as  such,  and  only  a  lodging-house  keeper 
as  to  others.  ' 

Iimkeepeni— Iilability  for  Ctoods  of  Lodger— Pleadiiig  and  Proof  of 
NegUgenco. 

3.  The  duty  of  an  innkeeper  toward  the  goods  of  a  relatively  per- 
manent lodger  or  boarder  being  that  of  ordinary  care  only,  and 
being  the  same  duty  owed  by  the  ordinary  bailee  for  hire  and  no 
more,  there  is  no  presumption  of  his  negligence  in  case  of  theft  or 
burglary. 

Pleading— Admlasiou  In  Answer— Effect. 

4.  Where  the  complaint  of  plaintiff  suing  a  lodging-house  keeper 
for  less  of  goods  alleged  that  at  all  times  mentioned  defendant  was 
the  keeper  of  a  common  inn  or  hotel,  which  was  admitted  in  the 
answer,  it  may  be  accepted  as  established  that  defendant  was  keep- 
ing such  a  place. 

Innkeepers — Status  as  "Lodger^  Bather  Than  "Gnest.** 

5.  Where  plaintiff's  occupancy  of  a  room  in  defendant's  hotel  was 
of  a  permanent  nature  at  a  fixed  rental  per  week  or  month,  and 
extended  from  January  16th  to  April  4th,  and  from  April  18th  to 
March  18th,  prima  facte f  in  the  absence  of  evidence  to  the  contrary, 
plaintiff  was  a  "lodger,"  or  boarder,  of  a  lodging-house  keeper,  rather 
than  a  "guest"  of  an  innkeeper  in  the  strict  sense. 

[As  distinction  between  guest  and  boarder  at  hotel  or  inn,  see 
note  in  Ann.  Oas.  1914B,  729.] 

From  Multnomah :  Wiluam  N.  Gatbns^  Judge. 

Department  2. 

The  defendant  was  the  keeper  of  an  inn  or  hotel  in 
Portland.    The  plaintiff  was  an  occupant  of  one  of  the 
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rooms  in  the  hotel.  While  plaintiff  was  out  of  his 
room  one  day,  the  door  was  forced  open  by  a  burglar, 
and  three  suits  of  clothes  and  some  small  articles  of 
property  were  taken.  He  brings  this  action  against 
the  defendant  to  recover  the  value  of  such  wearing  ap- 
parel, etc.,  alleged  to  amount  to  about  $84. 

Beversed  With  Dibegtions. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Frank  8i  Grant,  Mr.  James  N.  Davis  and  Mr. 
W.  W.  Dugamr,  Jr.,  with  an  oral  argument  by/  Mr. 
Grant. 

For  respondent  there  was  a  brief  over  the  names  of 
^    Mr.  Alfred  P.  Dodson  and  Mr.  F.  J.  Litchtenberger, 
with  an  oral  argument  by  Mr.  Dodson. 

BENNETT,  J.— The  case  seems  to  have  been  tried 
upon  both  sides,  upon  the  theory  that  the  relationship 
of  guest  and  innkeeper  subsisted  between  plaintiff  and 
defendant,  and  that  the  defendant's  liability  was  of 
that  very  high  degree,  amounting  almost  to  insurance, 
which  attached  at  the  common  law  to  such  relation- 
ship. 

We  are  forced  to  the  conclusion  that  from  the  allega- 
tions in  the  pleadings  and  the  proof  in  the  case,  this 
^  was  not  the  real  relationship  between  the  parties,  but 
that  the  real  relationship  was  that  of  a  boarding  or 
lodging  house  keeper  to  his  boarder  or  lodger — ^an 
altogether  different  relationship,  calling  for  a  differ- 
ent degree  of  care,  and  a  much  less  strict  rule  of  lia- 
bility for  the  goods  in  question. 

1.  It  is  not  claimed  by  the  plaintiff  that  there  is  any 
statutory  liability — indeed,  his  claim  is  that  the  statute 
has  not  affected  the  common-law  rule.  The  distinc- 
tion at  common  law  between  an  innkeeper  and  a  board* 
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ing  or  lodging  house  keeper,  was  that  the  innkeeper 
catered  to  the  traveling  public — the  transient  traveler, 
who,  in  passing  through  the  country,  stopped  from  day 
to  day  in  the  pursuit  of  his  travels.  The  lodging- 
house  or  boarding-house  keeper,  on  the  other  hand, 
took  care  of  more  permanent  customers,  who  remained 
for  longer  periods  and  more  or  less  permanently  in 
the  same  place. 

2.  The  innkeeper  has  always  been  held  to  a  very 
high  degree  of  responsibility,  and  if  the  property  of 
his  guest  was  stolen  while  under  his  roof,  even  without 
his  fault,  he  was  generally  liable  therefor.  But  it 
seems  well  established,  that  before  he  incurred  this 
strict  liability,  it  must  appear,  not  only  that  he  was  an 
innkeeper  or  hotel-keeper,  but  also  that  the  party  he 
was  entertaining  should  sustain  the  relationship  of 
"  guest.  *^  The  same  innkeeper,  who  sustained  that  re- 
lationship to  such  as  were  ^  *  guests,  *  *  might  be  only  a 
lodging  or  boarding  house  keeper  as  to  other  persons 
who  were  staying  with  him  permanently,  and  were  not 
therefore  **  guests '*  within  the  technical  irfeaning  of 
the  word. 

The  distinction  and  the  reasons  for  it,  as  traced  by 
Mr.  Beale  in  the  early  chapters  of  his  work  on  Inn- 
keepers, is  very  interesting,  and  grew  out  of  the  dis- 
turbed and  dangerous  conditions  of  the  traveling  in 
England,  in  the  early  centuries,  when  the  common  law 
was  growing  up.  The  presence  of  the  great  numbers 
of  outlaws  and  highwaymen,  made  it  necessary  that 
the  traveler,  passing  through  the  country,  by  the  crude 
methods  of  travel  then  in  vogue,  should  find  wayside 
stopping  places,  where  he  and  his  property  could  be 
protected  from  thieves  and  robbers;  and  out  of  this 
necessity  and  the  danger  of  possible  collusion  between 
the  innkeeper  and  the  outlaw,  grew  the  rule,  holding 
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the  innkeeper  absolutely  liable  to  such  traveler  for  the 
loss  of  goods  while  at  the  inn. 

The  necessity  of  such  a  strict  rule  seems  never  to 
have  existed  or  been  recognized  in  the  case  of  more 
permanent  boarders — probably  because  in  the  case  of 
a  permanent  lodger  or  boarder,  he  had  a  better  oppor- 
tunity to  choose  his  own  place  of  living,  and. he  could 
also  know  in;  advance,  just  exactly  what  care  and 
means  of  protection  his  landlord  was  adopting.  This 
ancient  distinction  seems  always  to  have  been  pre- 
served in  the  law  and  still  exists  at  this  day. 

In  22  Cyc.  1077,  subdivision  G,  it  is  said : 

**An  innkeeper  may,  and  commonly  does,  entertain 
not  only  merely  transient  guests,  but  other  persons 
who  stay  at  the  inn  for  a  considerable  period,  making 
in  fact- their  residence  there;  such  persons  are  board- 
ers, not  guests.  If  he  (a  person),  is  staying  at  the  inn 
under  a  contract,  by  which  he  is  to  remain  there  a  cer- 
tain considerable  time,  and  in  return  gets  a  special 
irate  for  board,  he  is  presumably  a  boarder.** 

In  Dobie  on  Bailments  and  Carriers,  249,  Section  91, 
it  is  said : 

*'It  is  as  important  to  determine  who  are  guests  as 
it  is  to  decide, who  are  innkeepers;  for,  as  the  excep- 
tional liabilities,  which  will  be  subsequently  discussed, 
are  imposed  only  on  those  who  are  strictly  innkeepers, 
so  these  liabilities  exist  solely  in  favor  of  those  whose 
legal  relation  is  that  of  guests,  and  not  in  favor  of 
boarders,  or  other  persons  resorting  to  the  inn.  He 
alone,  then,  can  hold  the  innkeeper  to  his  rigorous 
liability  who  is  technically  a  guest.  That  the  plaintiff 
is  not  a  guest  is  therefore  always  a  defense  to  the  strict 
liability  as  an  innkeeper  for  loss  or  damage  to  the 
goods. 

**It  is  clear  that  the  definition  of  'guest'  involves 
three  elements,  which  require  separate  treatment  in 
tiie  order  named :  First,  a  transient ;  second,  patroniz- 
ing the  inn  as  such;  third,  consent  of  the  innkeeper/' 
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In  Beale  on  Innkeepers  and  Hotels,  Section  201,  it 
is  said: 

**A-  boarder  at  an  inn  is  not  entitled  to  the  excep- 
tional responsibility  ot  the  innkeeper  for  the  goods  of 
his  guest.^  So  where  money  is  deposited  in  the  office 
safe  and  is  stolen  by  a  clerk  who  was  not  negligently 
employed,  and  where  goods  are  stolen  from  the  cham- 
ber of  the  guest,  the  innkeeper  is  not  responsible. '* 

And  again : 

"A  passenger  or  wayfaring  man  may  be  an  entire 
stranger.  He  miist  put  up  and  lodge  at  the  inn  to 
which  his  day's  journey  may  bring  him.  It  is  there- 
fore important  that  he  should  be  protected  by  the  most 
stringent  rules  of  law,  enforcing  the  liability  of  the 
innkeeper.  In  such  case,  therefore,  the  law  makes  the 
innkeeper  an  insurer  of  the  goods  of  his  guest  except 
as  to^  losses  occasioned  by  the  act  of  God  or  public 
enemies.  .But  as  a  boarder  he  does  not  need  such  pro- 
tection, the  law  does  not  afford  it.  It  is  sufficient  to 
give  him  a  remedy  When  he  shall  prove  the  innkeeper 
has  been  guilty  of  culpable  negligence. ' ' 

And  again,  in  Section  202,  Id.,  it  is  said ; 

**He  does  not  receive  the  boarder  as  part  of  his  pub- 
lic duty  and  therefore  does  not  undertake  the  extreme 
responsibility  undertaken  toward  the  guest's  goods; 
but  he  receives  the  boarder  and  his  goods  to  be  enter- 
tained and  cared  for,  with  the  single  exception  that  he 
does  not  offer  his  house  to  a  boarder  as  a  refuge  from 
the  perils  of  the  road  For  any  injury  to  the  goods, 
which  an  innkeeper  carrying  on  his  business  in  the 
ordinary  way  should  have  guarded  against,  the  inn- 
keeper ought  to  be^  liable.  This  is  usually  expressed, 
in  the  language  ordinarily  used  in  connection  with  bail- 
ments, as  that  duty  of  *  ordinary  care'  which  is  due  in 
bailments  for  the  mutual  benefit." 

3.  So  the  duty  of  an  innkeeper  toward  the  goods  of 
such  a  lodger  or  boarder,  being  that  of  ordinary  care 
only,  and  being  the  same  duty  owed  by  the  ordinary 
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bailee  for  hire  and  no  more,  there  is  no  presumption 
of  negligence  in  case  of  theft  or  burglary,  and  the 
plaintiff  must  plead  and  prove  actual  negligence. 

The  case  of  Claflin  v.  Meyer,  75  N.  Y.  260  (31  Am. 
Eep.  467),  involved  the  liability  of  such  a  bailee  for 
hire  in  the  event  of  burglary,  and  the  court  said : 

**But  where  the  refusal  to  deliver  is  explained  by 
the  fact  appearing  that  the  goods  have  been  lost,  either 
destroyed  by  fire  or  stolen  by  thieves,  and  the  bailee 
is  therefore  unable  to  deliver  them,  there  is  no  prima 
facie  evidence  of  his  want  of  care,  and  the  court  will 
not  assume  in  the  absence  of  proof  on  the  point  that 
such  fire  or  theft  was  the  result  of  his  negligence.'' 

And  again : 

**This  burden  is  never  shifted  from  him.  If  he 
proves  the  demand  upon  the  warehouseman  and  his 
refusal  to  deliver,  these  facts  unexplained  are  treated 
by  the  courts  as  prima  facie  evidence  of  negligence; 
but  if,  either  in  the  course  of  his  proof  or  that  of  the 
defendant,  it  appears  that  the  goods  have  been  lost  by 
theft,  the  evidence  must  show  that  the  loss  arose  from 
the  negligence  of  the  warehouseman. 

''Applying  these  principles  to  the  present  case,  we 
must  hold  that  when  it  appeared,  as  it  did,  that  the 
goods  were  ia^en  from  the  defendant's  warehouse  by 
a  burglarious  entry  thereof,  the  plaintiffs  should  have 
shown  that  some  negligence  or  want  of  care,  such  as  a 
prudent  man  would  take  under  similar  circumstances 
of  his  own  property,  caused  or  permitted  or  con- 
tributed to  cause  or  permit  that  burglary. ' ' 

The  same  conclusion  was  reached  by  the  Supreme 
Court  of  Washington  in  the  case  of  Colburn  v.  Wash- 
ington State  Art  Assn.,  80  Wash.  662  (141  Pac.  1153, 
L.  E.  A.  1915 A,  594),  where  the  goods  in  question  were 
left  in  charge  of  a  musemn  company  for  exhibition. 
The  court  said: 

*  *  Having  in  mind  these  rules  touching  the  burden  of 
proof  and  the  fact  that  we  have  practically  no  evidence 
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save  that  of  witness  ^  Hall  above  quoted,  showing  the 
amount  of  diligence  or  want  of  diligence  exercised  by 
appellant  in  caring  for  respondent's  goods,  and  the 
conceded  fact  that  they  were  lost  by  theft,  it  seems  to 
ns  that  there  is  such  want  of  affirmative  showing  of 
iieglig^iice  on  the  part  of  appellant  that  it  must  be 
held  free  from  liability  such  as  is  here  sought  to  be 
charged  against  it,  * ' 

Mr.  Van  Zile  in  his  work  on  Bailments  and  Car- 
riers, cites  the  New  York  case,  among  many  others, 
with  approval,  and  says : 

**If  he  proves  the  demand  upon  the  warehouseman, 
and  his  refusal  to  deliver,  these  facts  unexplained  are 
treated  by  the  courts  as  prima  facie  evidence  of  negli- 
gence ;  but  if,  either  in  the  course  of  his  proof  or  that 
of  the  defendant,  it  appears  that  the  goods  have  been 
lost  by  theft,  the  evidence  must  show  that  the  loss 
arose  from  the  negligence  of  the  warehouseman/* 

And  in  6  Corpus  Juris,  Section  61,  page  1123,  it  is 
said: 

*'So  a  bailee  is  not  liable  for  losses  resulting  with- 
out his  negligence  from  such  public  disasters  as  the 
inroads  of  a  hostile  army,  or  the  confiscation  or  de- 
struction of  goods  by  military  authority,  or  from  such 
private  causes  as  robbery,  burglary,  or  theft. ' ' 

4.  In  this  case  the  complaint  alleges  '*that  at  all 
times  hereinafter  mentioned,  the  defendant  was  the 
keeper  of  a  common  inn  or  hotel, ' '  and  this,  we  think,  is 
admitted  in  the  answer.  So  it  may  be  accepted  as 
established,  that  the  defendant  was  keeping  such  a 
place. 

It  is  also  alleged  *'that  the  plaintiff  was  a  guest 
of  the  defendant,"  but  this  is  denied  in  the  answer. 
The  defendant  alleges  that : 

''Defendant  has  been  and  still  is  engaged  in  keep- 
ing the  Standish  Hotel,  renting  rooms  to  transients 
and  to  permanent  roomers,  and  plaintiff  engaged  room 
36  on  January  16,  1915|  and  occupied  the  same,  and 


314  McIntosh  v.  Schops.  [92  Or. 

paid  rental  therefor  at  the  rate  of  $2.50  per  week,  to 
April  4,  1915,  and  afterward  on  April  18,  1915,  plain- 
tiff engaged  a  room  in  said  hotel  and  paid  rental  there- 
for to  March  18,  1917,  at  the  rate  of  $12  per  month/* 

And  this  is  admitted  in  the  reply. 

5.  So  it  appears  that  plaintiff 's  occupancy  was  of  a 
pelrmanent  nature,  at  a  fixed  rental  per  week  or  month, 
and,  therefore,  prima  facie  (and  in  the  absence  of  evi- 
dence to  the  contrary,  he  was  a  lodger  or  boarder 
rather  than  a  guest).  There  seems  to  have  been  no 
evidence  offered  whatever  on  the  part  of  the  plaintiff 
in  regard  to  this  feature  of  the  case. 

Under  these  conditions  we  must  hold  that  plaintiff 
was  prima  facie  at  least,  not  a  guest  of  the  hotel,  but  a 
more  or  less  permanent  roomer  or  lodger,  and  that  the 
relationship  of  innkeeper  and  guest,  and  the  result- 
ing liability,  did  not  exist  as  to  him. 

We  cannot  find  any  affirmative  evidence  whatever  of 
neglect  on  the  part  of  the  defendant,  and  we  conclude 
that  the  finding  of  actual  negligence  on  his  part  is  not 
sustained  by  evidence.  Indeed,  the  court  seems  to 
have  based  its  findings  entirely  on  the  presumption 
against  an  innkeeper,  which,  as  we  have  seen,  did  not 
apply  in  this  case. 

The  motion  of  the  defendant  for  a  nonsuit  should 
have  been  allowed.  The  judgment  of  the  court  below 
will  be  reversed  and  the  cause  remanded  with  instruc- 
tions to  enter  a  nonsuit. 

Seversed  WriH  Dib&ctions. 

#  

McBbide,  C.  J.f  and  Bean  and  Johns,  JJ.,  concur. 
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Argued  on  motion  to  dismiss  appeal  April  12,  sustained  April  15| 

rehearing  denied  May  20,  1910. 

SCHULTZ  v.  WALEAD. 

(179  Fae.  904,  991.) 

Appeal  and  Brror— Extenaion  of  Time  for  Filing  Tranacrlpt— Neces- 
sity of  Notice  of  AppeaL 

1.  Trial  court  has  no  jurisdiction  to  extend  time  for  flling  of  tran- 
script on  appeal  until  a  notice  of  appeal  has  been  served. 

ON  PETITION  FOB  REHEARING. 

Appe4l  and  Error--8ennce  of  Notice  of  Appeal  by  BSall— AAdavil 
on  Behearing. 

2.  There  can  be  no  service  by  mail  of  a  notice  of  appeal  undei 
Section  540,  L.  O.  L.,  unless  appellant's  attorney  resides  in  a  dif- 
ferent place  from  the  attorney  for  respondents,  so  that  an  affidavit 
supporting  petition  for  rehearing  on  the  order  made  dismissing  the 
appeal  for  lack  of  service  of  notice  of  appeal,  which  fails  to  show 
where  the  notice  was  mniled  to  the  attorney  for  respondents  or  the 
residence  of  appellant  or  his  attorney,  is  defective. 

From  Mtdtnomali :   Bobert  G.  Morrow,  Judge. 
In  Banc. 

Action  by  J.  C.  Schnltz  and  E.  V.  Maulding  against' 
B.  L.  Walrad.  Judgment  for  plaintiffs,  and  defend- 
ant appealed.    Motion  to  dismiss  appeal.    Sustained. 

Mr.  Frank  Schiegel,  for  the  motion. 

Mr.  Miio  C.  Kyn^,  contra. 

PEE  CUBIAM. — 1.  This  is  a  motion  to  dismiss  an 
appeal. 

Judgment  was  entered  against  defendant  on  Decem- 
ber 5,  1918.  Notice  of  appeal  was  served  on  January 
20y  1919.  Before  the  notice  was  served,  and  on  January 
14)  1919,  the  defendant  applied  for,  and  secured  from 
the  Circuit  Court,  an  order  extending  the  time  within 
which  to  file  the  transcript  on  appeal  until  March  15, 
1919.  No  other  extension  was  granted  and  plaintiff 
moves  to  dismiss  the  appeaL 
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The  court  had  no  jurisdiction  to  extend  the  time  for 
filing  a  transcript  on  appeal  until  a  notice  of  appeal 
had  been  served:  Wolf  v.  City  Ry.  Co.,  50  Or.  64  (85 
Pac.  620,  91  Pac.  460, 15  Ann.  Gas.  1181).  This  court, 
as  will  be  observed  from  a  perusal  of  the  above  cited 
case,  has  been  exceedingly  liberal  in  its  construction 
of  the  statute  permitting  an  extension  of  time  for  filing 
transcripts  in  this  court,  but  to  so  construe  it  as  to 
permit  a  party  to  have  such  extension  before  he  has 
even  given  notice  of  his  intention  to  appeal,  would  be 
invoking  a  liberality  beyond  all  reason  and  beyond  the 
intent  of  the  statute.  As  said  in  Kelley  v.  Pike,  17  Or. 
330  (20  Pac.  685) : 

-*'An  appeal  from  the  Circuit  Court  to  this  court, 
under  our  system  of  practice,  is  a  new  proceeding. ' ' 

It  would  seem  that  at  least  the  first  step  required  in 
such  proceeding,  which  consists  in  the  service  and  fil- 
ing of  a  notice,  should  be  taken,  before  the  Circuit 
Court  has  authority  to  authorize  an  extension  of  time 
to  file  a  transcript. 

The  motion  to  dismiss  is  sustained. 

Appeal  Dismissed. 


Denied  May  20,  1919. 

Petition  fo&  Beheabikq. 

(179  Pac.  991.) 

On  petition  for  a  rehearing  on  motion  to  dismiss  an 
appeal.  Appeal  Dismissed.    Reheabikq  Denied. 

Mr.  MUo  C.  King,  for  the  petition. 

Mr.  Frank  Schiegel,  contra. 
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PER  CURIAM. — This  is  a  petition  for  rehearing 
upon  the  order  made  dismissing  defendant's  appeal: 
Ante,  p.  315  (179  Pac.  904). 

2.  In  the  petition  and  affidavit  accompanying  it,  it 
is  set  up  that  previous  to  the  notice  of  appeal,  which 
appears  in  the  transcript,  upon  which  the  motion  to 
dismiss  was  based,  the  appellant's  attorney  serve4  a 
notice  of  appeal  upon  Frank  Schlegel,  attorney  for 
respondents,  by  maiUng  to  him  at  his  office  in  Portland, 
Oregon,  on  December  19,  1918,  a  duly  certified  copy; 
that  upon  the  succeeding  day  the  attorney  for  appel- 
lant called  at  said  SchlegePs  office  to  secure  an  accept- 
ance of  service  in  person,  but  found  the  attorney  ab- 
sent; that  on  December  21,  1918,  appellant's  attorney 
inadvertently  filed  the  notice  without  any  proof  of  ser- 
vice being  indorsed  upon  it ;  that  an  hour  later  he  met 
counsel  for  respondents  and  requested  him  {o  step 
into  the  clerk's  office  and  sign  the  acknowledgment  on 
the  original  notice  of  appeal,  which  the  attorney  re- 
fused to  do  on  the  ground  that  it  was  filed  and  of 
record;  and  thereafter  the  clerk  of  the  court  refused 
to  allow  counsel  to  make  a  certificate  of  service  by 
indorsement  thereon  for  the  same  reason.  There- 
upon, for  the  purpose  of  completing  the  record,  coun- 
sel for  appellant  served  a  second  notice  of  appeal  and 
undertaking,  which  appears  in  the  original  transcript 
herein,  and  caused  it  to  be  certified  to  this  court.  He 
now  moves  for  leave  to  amend  the  transcript  by  fil- 
ing the  first  notice  above  mentioned,  with  proof  of 
service,  to  conform  to  the  facts  set  forth  in  the  affi- 
davit. 

The  affidavit  does  not  show  the  facts  necessary  to 
constitute  service  by  mail.  Section  540,  L.  0.  L.,  reads 
as  follows : 
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**  Service  by  mail  may  be  made,  when  the  person  for 
whom  the  service  is  made,  and  the  person  on  whom  it 
is  to  be  made,  reside  in  different  plfaces,  between  which 
there  is  a  communication  by  mail,  adding  one  day  to 
the  time  of  service  for  every  fifty  miles  of  distance  be- 
tween the  place  of  deposit  and  the  place  of  address.'* 

In  Fish  V.  Hunt,  33  Or.  424  (54  Pac  660),  the  court 
used  the  following  language : 

*'It  was  also  insisted  that  the  constable  could  have 
made  a  good  and  sufficient  return  of  service  by  mail, 
but  the  contention  is  not  tenable.  We  would  infer 
from  the  affidavit  that  the  plaintiff's  residence  was  at 
Wagner,  while  that  of  defendants  was  at  Winlock, — 
different  places  within  Grant  County,  between  which 
there  was  communication  by  mail.  But  the  deposit 
was  made  in  thepostoffice  at  Wagner,  addressed  to  the 
respondent  at  Wagner.  The  statute  provides  (Hill's 
.Ann.  Laws,  528,  529)  that  *  service  by  mail  may  be 
made,  when  the  person  for  whom  the  service  is  made, 
and  the  person  on  whom  it  is  to  be  made,  reside  in 
different  places,  between  which  there  is  a  communica- 
tion by  mail,  adding  one  day  to  the  time  of  service  for 
every  fifty  miles  of  distance  between  the  place  of  de- 
posit and  the  place  of  address.'  *In  case  of  senvice  by 
mail,  the  copy  must  be  deposited  in  the  postoffice,  ad- 
dressed to  the  person  on  whom  it  is  to  be  served,  at 
his  place  of  residence,  and  the  postage  paid.  The 
service  shall  be  deemed  to  be  made  on  the  first  day 
after  the  deposit  in  the  postoffice  that  the  mail  leaves 
the  place  of  deposit  for  the  place  of  the  address,  and 
not  otherwise.'  These  sections  provide  for  substi- 
tuted service  in  derogation  of  the  common  law,  and  a 
strict  and  literal  compliance  with  them  is  required  to 
confer  jurisdiction  on  the  appellate  tribunal:  2  Enc. 
PI.  &  Prac.  226.  Such  being  the  case,  the  deposit,  to 
have  been  effectual  as  contemplated  thereby,  should 
have  been  made  in  the  postoffice  at  Winlock,  the  ap- 
pellant's place  of  residence,  they  being  the  parties  for 
whom  service  was  attempted;  and  it  was  insufficient 
to  make  the  deposit  at  Wagner,  the  place  of  residence 
of  the  party  on  whom  the  service  was  intended  to  have 
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been  made :  Reed  v.  AUisonj  61  Cal.  461.  These  con- 
siderations affirm  the  judgment  of  the  court  below,  and 
it  is  so  ordered." 

From  this  it  will  be  seen  that  there  can  be  no  ser- 
vice by  mail  tmless  the  parties  reside  in  different 
places,  and  there  can  be  no  such  service  where  both  the 
parties  reside  in  the  same  place  and  have  the  same 
postoffice  address.  The  affidavit  fails  to  show  where 
the  notice  was  mailed  or  the  residence  of  the  appellant 
or  his  attorney,  and  is,  therefore,  defective. 

As  to  whether  the  service  of  a  second  notice  and  un- 
dertaking, and  the  filing  of  a  transcript  here  under 
that,  should  be  deemed  an  abandonment  of  the  appeal 
originally  attempted,  we  express  no  opinion. 

The  petition  for  rehearing  is  denied. 

Appbal  Dismissed.    Behbabiko  Denied, 


Argued  April  22,  reversed  end  decree  entered  May  20,  1919. 

TUCKER  V.  NUDING. 

(180  Pac.  903.) 

Appeal  and  Siror— Nottce  of  Appeal— Sufflcieacy. 

1.  Under  Section  550,  subdivision  1,  L.  O.  L.,  a  notice  of  appeal, 
giving  name  of  the  court  and  parties,  date  of  decree,  and  informing 
respondent  that  appellant  appeals  from  decree,  is  sufficient. 

Basemeata — ^Necessity— Presumptions—Implied  Grant. 

2.  Wliere  tract  conveyed  is  surrounded,  at  least  in  part,  bv  other 
lands  of  grantor,  there  is  a  presumption  of  fact  that  a  way  of  neces- 
sity is'  impliedly  granted  across  grantor's  property  when  no  other 
adequate  means  of  access  is  available. 

Baaements — ^Kecesslty— Access  by  Water. 

3.  Ordinarily,  no  right  of  way  by  necessity  pertains  to  land  which 
borders,  and  to  which  there  is  adequate  access,  upon  the  sea. 

Bsmmneatd — ^Keceasity— I>iiratioiL 

4.  A  right  of  way  by  necessity  exists  only  while  person  claiming 
it  has  no  other  adequate  means  of  acceaa. 
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Easements — Necessity — Oonveywice. 

5.  Where  owner  of  estate  imposes  on  one  part  an  obvious  and  rea- 
sonably necessary  servitude  in  favor  of  another  part,  the  servitude 
passes  with  a  conveyance  of  dominant  portion  by  implied  grant. 

Eaaements— Way  of  Necessity— Public  Lands. 

6.  A  grantee  is  not  precluded  from  claiming  right  of  way  by 
necessity  over  remaining  lands  of  his  grantor  by  fact  that  granted 
land  was  partly  surrounded  by  public  domain  over  which  grantee  had 
a/ license  to  pass,  revokable  by  entry  under  federal  land  laws. 

Basements — ^Way  of  Necessity — ^Description. 

7.  A  right  of  way  by  necessity  held  described  in  complaint  with 
sufficient  definiteness  by  reference  to  a  roadway. 

Easeniients — ^Necessity— AdTerse  Fossessloii. 

8.  A  right  of  way  by  necessity  can  be  destroyed  only  by  adverse 
possession  sufficient  to  create  a  prescriptive  right,  and  is  unaffected 
where  possession  was  only  for  one  and  one  half  years. 

From  Jackson:  Fbank  M.  Calkins,  Judge. 

Department  2. 

By  this  suit  plaintiff  seeks  to  enjoin  defendant  from 
closing  a  roadway  extending  from  the  premises  of 
plaintiff  across  defendant's  land  tq  the  public  highway. 
The  Circuit  Court  rendered  a  decree  in  favor  of  de- 
fendant, and  plaintiff  appeals. 

The  facts  are  as  follows :  One  John  Compton  owned 
360  acres  of  land  in  Jackson  County.  This  land  laid 
in  the  form  of  a  square  and  consisted  of  the  northwest 
quarter,  and  the  west  half  of  the  northeast  quarter, 
and  the  north  half  of  the  southwest  quarter,  and  the 
northwest  quarter  of  the  southeast  quarter  of  section 
8,  township  36  south,  range  one  east  of  the  Willamette 
meridian.  The  only  county  road  or  public  highway 
available  for  the  whole  tract  runs  through  the  north- 
west quarter  of  the  land.  In  1896,  Compton  sold  and 
conveyed  by  warranty  deed  to  E.  H.  Tucker,  father 
of  plaintiff,  a  rectangular  piece  of  this  land  contain- 
ing 72  acres  lying  in  the  southeast  comer  thereof. 
E.  H.  Tucker  conveyed  the  same  to  plaintiff  by  a  like 
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conveyance.  This  72-acre  tract  we  shall  hereafter 
refer  to  as  the  Tucker  tract.  It  did  not  touch  the 
county  road  and  had  been  farmed  separately  from  the 
rest  of  the  Compton  land  prior  to  its  sale,  and  had 
its  own  set  of  farm  buildings.  From  the  Tucker  tract 
to  the  county  road  there  was  a  well-defined  roadway 
running  across  the  remainder  of  the  Compton  land. 
This  roadway  had  been  used  for  a  number  of  years 
previous  to  the  sale  of  the  Tucker  tract  as  the  only 
means  of  ingress  and  egress  to  and  from  the  county 
road.  After  purchasing  the  72-acre  tract,  the  elder 
Tucker  moved  on  to  it  and  for  about  ten  years  con- 
tinuously used  this  roadway  as  his  only  means  of 
ingress  and  egress.  In  the  meantime,  John  Compton 
sold  the  remaining  portion  of  the  land  to  one  Hazen. 
In  1907  Hazen  closed  the  roadway  leading  from  the 
Tucker  land  to  the  county  road  and  kept  it  closed 
against  the  elder  Tucker  for  about  a  year  and  a  half. 
At  this  time  the  land  adjoining  the  Tucker  tract  on 
the  south  and  east  was  open  government  land,  and  dur- 
ing the  time  the  roadway  was  closed,  Tucker  drove 
back  and  forth  across  his  field  and  over  the  govern- 
ment land,  a  distance  of  some  two  miles,  to  reach  the 
county  road.  At  the  end  of  a  year  and  a  half  Tucker 
contracted  to  sell  his  tract  to. a  third  party  and  the 
purchaser  went  into  possession  and  it  has  been  used 
continuously  ever  since  by  the  occupants  of  the  Tucker 
tract  until  just  before  the  commencement  of  this  suit, 
when  the  defendant,  who  had  acquired  Hazen 's  title 
to  the  remainder  of  the  original  tract,  again  closed  the 
road. 

Plaintiff  now  owns  the  Tucker  tract.  The  adjoining 
government  land  has  been  settled  upon  and  fenced,  and 
tiiere  is  now  no  possible  means  of  access  to  the  Tucker 
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tract  except  by  the  roadway  in  question.    It  is  alleged 
in  the  complaint : 

''That  plaintiff  is  the  owner  of  an  easement  con- 
sisting of  a  right  of  way  twenty  feet  in  width,  being 
ten  feet  on  each  side  of  the  center  line  hereinafter  de- 
scribed over  and  across  the  premises  of  defendant  for 
the  purpose  of  passing  over  the  same  with  horses  and 
vehicles,  or  in  any  other  reasonable  manner,  and  for 
ingress  to  and  egress  from  the  premises  of  the  plain- 
tiff above  described,  which  center  line  of  said  right  of 
way  is  described  as  follows,  to  wit: 

''Commencing  at  the  center  line  of  the  roadway 
which  is  now  marked  out  and  constructed  across  said 
premises  of  defendant ;  which  said  roadway  commences 
on  the  north  line  of  plaintiff's  premises  above  de- 
scribed approximately  thirty  rods  west  of  the  north- 
east comer  thereof,  and  extending  along  the  center 
line  of  said  roadway  as  the  same  is  now  marked  out 
and  constructed  across  defendant 's  said  land  from  said 
'  point  of  beginning  in  a  northerly  direction  to  the 
county  road  running  along  the  north  line  of  defend- 
ant's said  premises.  Which  said  easement  and  right 
of  way  is  appurtenant  to  the  premises  owned  by  plain- 
tiff, as  aforesaid. ' ' 

That  the  defendant  has  unlawfully  closed  and  now 
does  wrongfully  obstruct  the  right  of  way,  and  has 
forbidden  plaintiff  from  passing  along  or  over  the 
same.  The  defendant  interposed  a  demurrer  to  the 
plaintiff's  complaint  on  the  ground  that  the  same  did 
not  state  facts  suflScient  to  constitute  a  cause  of 
suit,  which  was  overruled.  Defendant  objected  to  the 
introduction  of  any  testimony  upon  the  same  ground 
upon  which  the  demurrer  was  based,  and  for  the 
further  reason  that  there  was  no  allegation  in  the 
complaint  basing  the  right  of  a  roadway  on  the  ground 
of  necessity,  and  that  at  the  conclusion  of  plaintiff's 
case  moved  for  a  nonsuit  on  the  ground  that  plaintiff 
had  failed  to  prove  any  such  way  of  necessity.    It 
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appears  from  the  record  that  Compton  agreed  to 
mention  the  right  of  way  in  his  deed  to  Tucker,  but 
failed  to  do  so.  It  is  shown  that  the  road  is  on  the 
best  grade  that  can  be  found  leading  from  the  Tucker 
tract  to  the  county  road,  and  is  a  necessary,  reason- 
able and  fair  outlet  for  the  occupants  of  the  Tucker 
tract ;  that  it  was  used  for  thirty  years  except  during 
the  one  and  one-half  years  it  was  closed,  and  during 
that  time  by  some  persons  other  than  plaintiff  who 
were  permitted  by  the  owner  of  the  Gompton  tract  to 
pass  through.  Bevebsed.    Decbee  Entebed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Porter  J.  Neff. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  M.  Roberts. 

• 

BEAN,  J.— 1.  A  preliminary  question  is  submitted 
by  a  motion  of  defendant  to  dismiss  this  appeal  for 
the  reason  that  the  notice  of  appeal  does  not  describe 
the  decree  appealed  from.  The  notice  of  appeal  con- 
tains the  name  of  the  court,  the  name  of  the  parties 
plaintiff  and  defendant,  following  this  it  is  directed  to 
the  defendant  and  his  attorney  and  notifies  them  that 
the  plaintiff  appeals  **to  the  Supreme  Court  of  the 
State  of  Oregon,  from  the  decree  in  the  above-entitled 
suit,  rendered  by  the  above-named  court  on  March  23, 
1918,  and  from  the  whole  of  said  decree/'  The 
record  discloses  that  the  decree  appealed  from  was 
rendered  in  the  suit  named  on  the  date  mentioned  in 
the  notice  of  appeal.  It  does  not  appear  from  the  rec- 
ord that  there  was  any  other  judgment  or  decree 
passed  by  the  trial  court  on  the  date  named  or  at  any 
other  time,  so  that  there  was  no  possibility  of  the  de- 
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fendant's  being  misled  as  to  the  decree  appealed  from 
or  any  chance  for  a  mistake  as  to  the  description  of 
the  decree  contained  in  the  notice.  It  is  submitted  by 
defendant  that  neither  the  notice,  nor  the  undertaking 
on  appeal  states  in  whose  favor  the  decree  was  ren- 
dered. A  notice  of  appeal^  which  gives  the  name  of 
the  court  and  of  the  parties  to  the  suit,  the  date  of 
the  judgment  or  decree  without  any  other  description, 
and  informs  the  respondent  that  the  appellant  appeals 
from  the  judgment  or  decree  in  the  suit  is  sufficient: 
Section  550,  subd.  1,  L.  0.  L. ;  Ream  v.  Howard,  19  Or. 
491  (24  Pac.  913) ;  Fraley  v.  Hohan,  69  Or.  180  (133 
Pac,  1190, 137  Pac.  751).  In  construing  the  section  of 
the  statute  above  referred  to,  it  has  been  repeatedly 
held  by  this  court  that  such  notice  is  sufficient  if  it  de- 
scribe with  reasonable  certainty  the  decree  complained 
of,  the  court  in  and  the  time  at  which  such  d^ree  was 
given,  the  names  of  the  parties  to  the  suit,  and  the  fact 
that  one  or.  more  of  them  intehd  to  appeal  to  the 
Supreme  Court :  Mendenhall  v.  Ehvert,  36  Or.  375,  379 
(52  Pac.  22,  59  Pac.  805),  and  cases  there  cited. 
Tested  by  the  above  statute  and  the  rule  enunciated  by 
this  court,  the  notice  of  appeal  in  this  suit  describes 
the  decree  complained  of  with  reasonable  certainty, 
and  conforms  to  the  other  requirements  prescribed  by 
the  decisions  of  this  court,  and  is  sufficient.  The  mo- 
tion to  dismiss  the  appeal  is  therefore  overruled. 

On  the  Merits. 

It  is  conceded  in  this  case ,  that  the  72-acre  tract 
originally  purchased  by  E.  H.  Tucker,  now  owned  by 
the  plaintiff,  was  a  portion  of  the  360-acre  tract  known 
as  the  Compton  land,  which  was  accessible  by  means 
of  the  county  road  running  through  the  northwest 
comer  of  the  land;  that  at  the  time  of  the  conveyance 
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by  John  Compton  to  the  predecessor  in  interest  of 
plaintiff  of  the  Tucker  tract,  this  tract  was  not  ad- 
jacent to  any  public  highway ;  that  the  only  means  of 
ingress  and  egress  to  and  from  the  Tucker  tract  con- 
necting with  the  public  highway  was  the  roadway  in 
question. 

2,  3.  The  universally  established  rule  is  that  where  a 
tract  of  land  is  conveyed  which  is  separated  from  the 
highway  by  other  lands  of  the  grantor,  or  which  is 
surrounded  by  his  lands,  or  by  his  and  those  of  third 
persons,  there  arises  by  implication  in  favor  of  the 
grantee  a  way  of  npcessity  across  the  premises  of  the 
grantor  to  the  highway :  9  R.  C.  L.,  §  31,  p.  768 ;  Brown 
V.  Kemp,  46  Or.  517  (81  Pac.  236) ;  Collins  v.  Prentice, 
15  Conn.  39  (38  Am.  Dec.  61) ;  R'ohinson  v.  Clapp,  65 
Conn.  365  (32  Atl.  939,  29  L.  R.  A.  582) ;  Doten  v.  Bart- 
lett,  107  Me.  351  (78  Atl.  456, 32  L.  R.  A.  (N.  S.)  1075) ; 
Pettingill  v.  Porter,  8  Allen  (Mass.),  1  (85  Am.  Dec. 
671,  and  note) ;  Adams  v.  Marshall,  138  Mass.  228  (52 
Am.  Rep.  271) ;  Powers  v.  Harlow,  53  Mich.  507  (19 
N.  W.  257,  51  Am.  Rep.  154) ;  Moore  v.  White,  159  Mich. 
460  (124  N.  W.  62,  134  Am.  St.  Rep.  735).  The  basis 
of  such  right  is  the  presumption  of  a  grant  arising 
from  the  circumstances  of  the  case.  The  necessity 
does  not  of  itself  create  a  right  of  way,  but  it  is  evi- 
dence of  the  grantor's  intention  to  convey  one,  and 
raises  an  implication  of  a  grant.  The  presumption, 
however,  is  one  of  fact,  and  whether  or  not  the  grant  is 
to  be  implied,  depends  upon  the  terips  of  the  deed  and 
the  facts  in  the  case.  The  underlying  principle  is  that 
whenever  one  conveys  property,  he  also  conveys  what- 
ever is  necessary  to  its  beneficial  use,  coupled  with 
the  further  consideration  that  it  is  for  the  public  good 
that  land  should  be  occupied.  If  one  has  an  outlet 
over  his  own  land,  although  less  convenient,  he  cannot 
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claim  a  right  over  the  premises  of  another;  or  if  there 
already  exists  a  road  accessible  to  him,  though  per- 
haps very  inconvenient  or  in  a  very  bad  condition,  a 
way  by  necessity  cannot  ordinarily  be  implied.  Or- 
dinarily no  right  of  way  by  necessity  exists  where  the 
land  to  which  such  right  of  way  is  claimed  borders  on 
the  sea.  Although  where  such  a  way  is  inadequate 
the  holding  is  often  otherwise :  9  E.  C.  L.,  §  31,  p.  768 ; 
Kingsley  v.  Gouldsborough  Land  Imp.  Co.,  86  Me.  279 
(29  Atl.  1074,  122  Am.  St.  Rep.  211,  136  Am.  St.  Eep. 
699,  25  L.  R.  A.  502,  notes). 

4.  A  right  of  way  of  necessity  exists  only  where  the 
person  claiming  it  has  no  other  means  of  passing  from 
his  estate  into  the  public  street  or  road.  It  is  so 
limited  in  respect  to  its  duration  that  although  it  re- 
mains appurtenant  to  the  land  in  favor  of  which  it  is 
raised  so  long  as  the  owner  thereof  has  no  other  means 
of  access,  yet  the  moment  the  owner  of  such  a  way  ac- 
quires by  purchase  of  other  land  or  otherwise  a  way 
of  access  from  a  highway  over  his  own  land  to  the  land 
to  which  the  way  belongs,  the  way  of  necessity  is  at 
an  end.  In  other  words,  a  way  of  necessity  ceases  as 
soon  as  the  necessity  ceases :  Washburn  on  Easements 
(4  ed.),  pp.  258,  260.     This  author  there  states  that: 

'*It  would-be  simply  absurd  under  the  common  law 
to  pretend  that  A  could,  by  any  form  of  grant,  create  a 
servitude  upon  the  land  of  a  stranger  in  favor  of  land 
which  he  should  convey  to  his  grantee." 

5.  Moreover,  where  the  owner  of  an  estate  imposes 
on  one  part  an  apparent  and  obvious  servitude  in 
favor  of  another,  and  at  the  time  of  Ihe  severance  the 
servitude  is  in  use  and  is  reasonably  necessary  for  the 
fair  enjoyment  of  the  other,  such  servitude  is  described 
as  a  qimsi  easement  and  passes  with  a  conveyance  of 
the  dominant  tenant  by  implied  grant :  Oerman  Sav.  dk 
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Loan  Soc.  v.  Gordon,  54  Or.  147  (102  Pac.  736,  26 
L.  R.  A.  (N.  S.)  331) ;  Bean  v.  Bean,  163  Mich.  379  (128 
N.  W.  413) ;  Martin  v.  Murphy,  221  111.  632  (77  N.  E. 
1127) ;  Ellis  v.  Bassett,  128  Ind.  118  (27  N.  E.  344,  25 
Am.  St.  Rep.  421) ;  Goodall  v.  Godfrey,  53  Vt.  219  (38 
Am.  Rep.  671). 

6.  It  is  contended  by  the  defendant,  and  as  we  under- 
stand was  the  reason  of  the  denial  of  plaintiff's  claim 
by  the  trial  court,  that  as  the  Tucker  tract  was 
partially  surrounded  by  the  publib  domain  at,  the  time 
of  the  original  conveyance  from  Compton  to  the  senior 
Tucker,  that  the  plaintiff  could  acquire  a  right  of  way 
over  the  public  domain.  It  is  not  a  defense  to  plain- 
tiff's complaint  that  he  could  acquire  another  right  of 
way,  otherwise  a  way  of  necessity  would  only  be 
created  over  one  of  two  parcels  of  land  of  which  the 
grantor  was  the  owner,  when  the  land  conveyed  is 
wholly  surrounded  by  what  has  been  the  grantor's 
other  land.  This  is  not  the  rule  as  shown  by  the 
authorities  above  referred  to.  It  is  true  a  right  of  way 
over  the  public  domain  <5ould  be  obtained  by  taking  the 
necessary  proceedings  for  the  establishment  of  a  pub- 
lic highway.  The  same  might  be  said  as  to  land  in  pri- 
vate ownership.  The  public  domain  is  not  a  public 
highway  like  the  sea.  It  may  be  that  a  public  highway 
can  be  more  easily  established  over  government  land 
than  over  that  oWned  by  private  individuals,  but  this 
is  not  the  test.  The  test  is,  could  the  Tucker  tract  be 
reached  by  means  of  any  public  highway,  or  by  any 
adequate  way  to  which  the  grantee.  Tucker,  had  a 
right!  That  is,  did  the  Tucker  tract  border  on  any 
public  highway  or  way  that  was  accessible  to  the  occu- 
pants of  the  land  by  which  they  could  reach  the  county 
roadf  The  right  of  passage  over  government  lands 
referred  to  was  a  mere  revocable  license  by  sufferance 
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which  might  be  terminated  at  any  time  by  settlement 
of  the  lands  under  the  United  States  land  laws.  An- 
other means  of  access  to  the  property  suflBcient  to  pre- 
vent the  implication  of  a  way  by  necessity  must  be 
reasonably  adequate  to  meet  the  requirements  of  the 
situation,  and  to  enable  the  granted  land  to  be  used  for 
the  purposes  for  which  it  is  suitable,  and  acquired : 
Camp  v.  Whitman,  51  N.  J.  Eq.  467  (26  Atl.  917) ;  Ips- 
wich V.  Proprietors  of  Jeffrey's  Neck  Pasture,  174 
Mass.  572  (55  N.  E.  642). 

7.  The  way  claimed  by  plaintiff  is  definitely  de- 
scribed in  the  complaint  by  reference  to  the  roadway 
now  marked  out  and  constructed  across  the  premises 
of  the  defendant.  The  road  so  constructed  and  de- 
scribed served  as  a  monument  for  the  whole  distance 
of  the  roadway.  It  is  well  known  that  boundaries  of 
land  may  be  described  in  conveyances  by  means  of  a 
road.  Such  a  monument  is  more  lasting  than  stakes 
which  are  often  referred  to  for  such  purposes.  The 
objection  of  the  defendant  to  the  description  of  the 
roadway  pertains  more  particularly  to  perpetuation 
of  the  delineation  of  the  way  than  to  the  definiteness 
thereof.  The  complaint  substantially  portrays  the 
facts  of  the  case  above  stated  and  shows  that  plaintiff 
is  entitled  to  a  way  of  necessity  over  the  land  of  the 
defendant  by  an  implied  grant  from  Compton  to  plain- 
tiff's  grantor.  The  demurrer  to  the  complaint  was 
properly  overruled.  The  objection  to  the  testimony  is 
not  well  taken. 

8.  The  fact  that  such  roadway  was  closed  for  about 
a  year  and  a  half  beginning  about  1907  would  not  de- 
feat plaintiff's  right.  It  merely  shows  Tucker  was 
slow  to  litigate.  Tucker's  right  to  the  way  having 
been  vested  by  implied  grant,  nothing  short  of  a  use 
by  the  owner  of  the  servient  estate  adverse  to  the 
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enjoyment  of  the  easement  for  a  period  sufficient 
to  create  a  prescriptive  right,  will  destroy  the  right 
granted:  14  Cyc,  1187,  and  cases  cited.  It  follows 
that  the  decree  of  the  lower  court  should  be  reversed 
and  one  entered  in  accordance  with  the  prayer  of  plain- 
tiff's  complaint.  The  decree  of  the  lower  court 
should  therefore,  be  reversed.  One  will  be  entered 
enjoining  defendant  from  obstructing  or  interfering 
with  plaintiff  *s  free  use  of  the  right  of  way  described 
in  the  complaint,  to  the  extent  of  sixteen  feet  in  width 
or  so  much  thereof  as  may  be  necessary  as  a  means 
of  ingress  to  and  egress  from  the  premises  of  plain- 
tiff. Bevbbsed.    Dsgbes  Ektbbbd. 

McBamE,  C.  J.,  and  Johks  and  Beknett,  JJ.,  coil- 
ear. 


Argned  April  15,  affirmed  VLaj  20,  1(^19. 

BUGH  V.  SOLEIM.* 

(180  Pae.  930.) 

JnstleeB   of  ttk»   Peaee — Undertaking   on  'Appeal  —  LlmltatUm  in 
Amonnt. 

1.  It  is  Buffieient  that  an  undertakiog  on  appeal  from  a  Justice 
Conrt  follow  the  terms  of  the  statute,  and  it  should  not  be  limited 
in  amount,  sinee  to  stay  proceedings  it  must  provide  that  appellant 
wiU  satisfy  any  judgment  that  may  be  given  against  him  on  the 
appeal. 

Jnstleas  of  the  Peace—Undertaking  on  Appeal— Wairer  of  Sight  as 
to  JuMflcatlon  of  Surety. 

2.  Where  appellees  on  an  appeal  from  a  justice  of  the  peace  failed 
to  except  to  the  sufficiency  of  the  suretv  or  to  require  that  he  justify 
as  provided  by  Section  2461,  L.  O.  L.,  they  waived  their  right  in  that 

*On  the  question  of  power  of  legislature  to  require  contracts  for 
commissions  for  finding  a  purchaser  for  real  estate  to  be  in  writing, 
see  note  in  33  L.  B.  A.  (N.  S.)  973. 

On  necessity  that  agent's  authority  to  purchase  or  soil  real  prop- 
erty be  in  writing  to  enable  him  to  recover  compensation  for  his 
serviees,  see  notes  in  44  L.  B.  A.  601;  9  L.  &.  A.  (N.  8.)  933. 

Bepobtxb. 
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respect,  so  that  the  filing  of  the  tr  an  script  perfected  the  appeal  as 
provided  by  Section  2463. 

Justlcee  of  the  Peace— Appeal— Undertaklns-^astillcatiQii  of  8iire= 
tlefl. 

,  3.  That  a  gurety  subscribed  the  affidavit  of  justification  to  an 
undertaking  on  appeal  from  a  justice  of  the  peace  before  the  appeal 
was  taken  did  not  lessen  his  liability. 

Brokers — Contracts  for  Compensation — Statute  of  Frauds — Soffleiency 
of  Memoraadom. 

4.  A  contract  for  the  exchange  of  land  drawn  up  by  a  real  estate 
broker,  signed  by  the  broker's  principal  and  the  other  party  to  the 
exchange,  providing  for  a  commission  to  be  figured  in  regular  manner 
and  for  the  payment  of  the  customary  sum.  but  not  stating  to  whom 
payable,  not  being  a  contract  made  for  the  benefit  of  the  broker,  and 
the  broker  having  no  privity  or  interest  therein,  was  not  a  memoran- 
dum sufficient  to  satisfy  the  statute  of  frauds  (Section  808,  L.  O.  L.). 

Brokers — Severable  Contracts — Contract  to  Sell  Bealty  and  Fotboh- 
alty. 

5.  A  contract  whereby  a  broker  was  to  sell  or  trade  real  and  per- 
sonal property  providing  for  a  lump  sum  without  reference  to  the 
Heparate  value  of  any  particular  item  held  not  severable  as  to  the 
realty. 

Brokers  —  Action  for  Compensation — Unwritten  Contracts  Witliin 
Statute. 

6.  A  contract  whereby  a  broker  is  to  sell  real  and  personal  prop- 
erty, including  services  within  the  statute  of  frauds,  is  void  when 
not  in  writing  as  required  by  Section  808,  L.  O.  L.,  notwithstanding 
part  of  the  property  is  personal;  action  thereon  being  on  the  con- 
tract, and  not  for  the  quantum  meruit.  ^ 

Appeal  and  Zirror— Beview — Questions  of  Fact — ^Direction  of  Verdict. 

7.  Where  both  plaintiff  and  defendant \  rest  the  case  and  move 
for  directed  verdict,  the  direction  of  the  court  in  that  respect  must 
be  sustained  if  any  of  the  evidence  will  support  it. 

Customs  and  Usages — Contracts  as  Modified  by  Custom^-Bequlsites. 

8.  To  be  binding,  a  custom  must  be  reasonable,  general,  known  to 
the  parties,  or  of  such  general  notoriety  that  their  knowledge  of  it 
must  be  presumed. 

From  Lane :  Geobqe  F.  Skipwoeth,  Judge. 

Department  1. 

The  following  is  the  essential  allegation  of  the  plain- 
tiffs '  complaint : 

**That  a  few  months  prior  to  November  6, 1916,  the 
defendant  employed  the  plaintiffs  to  try  and  trade  or 
sell  185  acres  of  land  in  Lane  County,  Oregon,  and  to 
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trade  or  sell  some  livestock  and  other  personal  prop- 
erty for  defendant,  and  that  on  the  sixth  day  of  No- 
vember, 1916,  plaintiffs  found  and  had  a  man  named 
P.  L.  Gibbs  as  a  prospective  customer  and  so  notified 
the  defendant,  and  defendant  offered  to  pay  plaintiffs 
the  customary  sum  as  conmiission  if  plaintiffs  would 
draw  up  a  contract  between  the  said  F.  L.  Gibbs  and 
defendant,  stating  that  said  Gibbs  would  trade  certain 
property  ,to  defendant  for  the  above-mentioned  prop- 
erty, and  cause  said  F.  L.  Gibbs  to  sign  s^me,  and  if 
the  plaintiffs  would  help  defendant  close  said  deal  and 
get  the  papers  executed  and  get  the  agreement  exe- 
cuted by  said  F,  L.^  Gibbs  on  his  part,  and  defendant 
offered  to  figure  said  commission  in  the  regular  man- 
ner*, and  plaintiffs  accepted  said  offer  and  performed 
said  acts  for  defendant,  and  caused  said  deal  to  be 
properly  closed  to  the  satisfaction  of  the  defendant  and 
to  be  properly  executed  by  said  F.  L.  Gibbs  and  by  de- 
fendant. '  * 

The  remainder  of  that  pleading  gives  data  by  which 
the  plaintiffs  compute  the  amount  of  their  demand  and 
avers  that  the  same  has  not  been  paid. 

Aside  from  admitting  the  partnership  relation  of 
the  plaintiffs,  the  answer  denies  all  the  allegations  of 
the  complaint  and  alleges  in  substance  that  there  was 
no  agreement  in  writing  respecting  the  things  men- 
tioned in  the  declaration. 

The  reply  traverses  the  answer. 

The  action  was  originally  commenced  in  the  Jus- 
tice's Court  and  terminated  in  a  judgment  for  the 
plaintiffs  on  January  18,  1918.  On  January  21,  1918, 
defendant  served  and  filed  in  the  Justice's  Court  a 
notice  of  appeal  together  with  an  undertaking  dated 
January  19,  1918,  signed  by  himself  and  Thomas 
Soleim  as  surety,  the  latter  of  whom  signed  the  affi- 
davit of  justification  on  the  date  last  named.  The 
body  of  the  undertaking  is  here  quoted: 
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**  Whereas,  the  above-named  defendant  is  desirous 
of  appealing  from  that  certain  judgment  rendered  and 
entered  in  the  above-entitled  court  in  favor  of  said 
plaintiffs  and  against  the  said  defendant  on  the  18th 
day  of  January,  1918,  for  the  sum  of  $162.50  together 
with  costs  and  disbursements  taxed  in  the  sum  of 
$9.25,  and  from  the  whole  thereof,  to  the  Circuit  Court 
of  the  State  of  Oregon  for  Lane  County,  now,  there- 
fore, we,  Ole  Soleim,  defendant  and  principal,  and 
Thomas  Soleim,  surety,  do  hereby  undertake,  promise 
and  a^ree  that  the  above-named  defendant  as  appel- 
lant will  pay  all  costs  and  disbursements  that  may  be 
awarded  against  him  on  the  appeal,  and  that  he  will 
satisfy  any  judgment  that  may  be  given  against  him 
in  the  appellate  court  on  the  appeal.*'  , 

The  plaintiffs  moved  the  Circuit  Court  to  dismiss 
the  appeal  on  substantially  the  following  grounds: 
That  the  transcript  fails  to  show  what,  if  any,  trans- 
actions were  had  in  the  Justice's  Court  after  the  notice 
of  appeal  and  undertaking  were  filed  and  during  the 
five  days  allowed  to  the  plaintiffs  by  the  statute  in 
which  to  object  to  the  surety;  that  the  undertaking 
is  not  sufficient  in  point  of  law,  because  it  does  not 
state  any  amount  as  a  penal  sum  or  any  amount  for 
which  any  individual  is  bound ;  that  no  transcript  was 
filed  in  the  Circuit  Court  since  the  appeal  was  per- 
fected, if  it  was  perfected ;  that  the  surety  justified  and 
filed  the  undertaking  before  the  notice  of  appeal  wa^ 
either  served  or  filed;  and,  finally,  that  there  was  no 
sum  fixed  for  which  the  surety  'should  give  an  undertak- 
ing. The  Circuit  Court  refused  to  dismiss  the  appeal. 
At  the  close  of  the  testimony  for  the  plaintiffs  in  a  jury 
trial  which  followed,  the  defendant  rested  and  movej 
the  court  to  direct  a  verdict  for  the  defendant,  substan- 
tially on  the  ground  that  there  was  no  evidence  sus- 
taining the  plaintiffs'  claim  within  the  statute  o^ 
frauds.    The  plaintiffs  also  moved  the  court  to  dir-^^ct 
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a  verdict  in  favor  of  themselves  in  the  amount  prayed 
for  in  their  complaint.  In  this  situation  the  court 
directed  a  verdict  for  the  defendant  and  from  the  re- 
sulting judgment  the  plaintiffs  appealed. 

Affibmed. 

For  appellants  there  was  a  brief  over  the  n^mes  of 
Mr.  H.  E.  Slattery  and  Mr.  A.  K.  Meek,  with  an  oral 
argument  by  Mr.  Slattery. 

For  resjwndent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Fred  E.  Smith. 

BURNETT,  J. — 1.  An  appeal  based  upon  written 
notice  theredf  is  taken  from  the  Justice 's  Court  by 
serving  such  a  notice,  filing  the  original  with  proof 
of  service  indorsed  thereon  by  the  justice  and  by  giv- 
ing an  undertaking  for  costs  and  disbursements  on  the 
appeal,  but  the  undertaking  does  not  stay  the  pro- 
ceedings unless  it  further  provide  that  the  appellant 
will  satisfy  any  judgment  that  may  be  given  against 
him  in  the  appellate  court  on  the  appeal.  The  under- 
faking  would  have  been  void  had  it  been  limited  in 
amount :  State  ex  rel.  v.  McKinmore,  8  Or.  207 ;  San- 
born  V.  Fitzpatrick,  51  Or.  459  (91  Pac.  540) ;  Sutton 
V.  Sutton,  78  Or.  9  (150  Pac.  1025,  152  Pac.  271).  In 
that  respect,  since  the  undertaking  is  in  the  terms  of 
the  statute,  it  is  sufficient.  Regarding  the  justifica- 
tion of  Surety,  Section  2461,  L.  0.  L.,  relating  to  pro- 
ceedings in  Justice's  Courts,  declares: 

'^AU  sureties  on  an  imdertaking  on  appeal  must 
have  the  qualifications  of  bail  upon  arrest,  and  if  re- 
quired by  the  adverse  party,  within  five  days  after  fil- 
ing the  undertaking,  they  must  justify  before  the 
justice  in  like  manner.  *  ^ 

2.  The  plaintiffs  do  not  pretend  to  have  excepted  to 
the  suflSciency  of  the  surety  or  made  any  requirement 
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that  he  justify.  Hence  they  must  be  deemed  to  have 
waived  that  right.  Moreover,  the  bill  of  exceptions 
discloses  that  on  the  hearing  of  the  motion  to  dismiss 
the  appeal  in  the  Circuit  Court  the  defendant  offered 
to  allow  the  plaintiffs  even  then  to  except  to  the  suffi- 
ciency of  the  surety  and  that  he  would  justify  to  the 
satisfaction  of  the  court,  but  this  offer  was  not  ac- 
cepted. The  waiver  of  this  right  takes  with  it  all  that 
depends  upon  it;  which  lets  into  operation  the  provi- 
sion of  Section  2463,  L.  0.  L.,  stating  that: 

**Upon  the  filing  of  the  transcript  with  the  clerk  of 
the  Circuit  Court  the  appeal  is  perfected.** 

In  the  absence  of  any  attempt  to  require  the  surety 
to  justify  the  plaintiffs  cannot  now  abjure  their  waiver 
and  complain  that  the  appeal  was  not  perfected. 

3.  The  fact  that  the  surety  subscribed  to  the  affidavit 
of  justification  before  the  appeal  was  taken  cannot 
lessen  his  liability  thereon,  and  hence  the  plaintiffs 
were  not  harmed  by  that  action.  It  is  not  pretended 
that  there  were  any  proceedings  in  the  Justice  *s  Court 
after  the  filing  of  the  undertaking  and  the  allowance 
of  the  appeal.  The  transcript  of  the  Justice's  Court 
proceedings  forming  a  part  of  the  transcript  on  appeal 
and  brought  into  this  court  by  the  plaintiffs,  appears 
on  inspection  to  be  regular  as  against  any  of  the  ob- 
jections urged  by  the  motion  to  dismiss.  ''There  was 
no  error  in  the  ruling  of  the  Circuit  Court  denying  this 
motion. 

4.  Confessedly,  there  was  no  writing  signed  by  the 
defendant  authorizing  or  employing  the  plaintiffs  as 
an  agent  or  broker  to  sell  or  purchase  the  real  estate 
mentioned,  within  the  meaning  of  Section  808,  L.  0.  L., 
declaring  such  agreements  to  be  void  unless  the  same 
or  some  note  or  memorandum  thereof  expressing  the 
consideration  be  in  writing  and  subscribed  by  the 
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party  to  be  charged,  and  declaring  that  no  evidence 
other  than  the  writing  shall  be  given  in  such  cases  ex- 
cept in  the  instances  provided  by  law  respecting  lost 
instruments  and  the  lUce.  It  seems  that  the  plaintiffs 
drew  up  a  memorandum  of  the  contract  between  the 
defendant  and  one  Gibbs,  with,  whom  the  former  ex- 
changed properties,  which  memorandum  was  signed  by 
both  Oibbs  and  the  defendant  and  contained  this 
clause : 

•  *  Commission  on  deal  to  be  figured  in  regular  man- 
ner and  we  both  agree  to  pay  customary  sum/' 

This  was  not  a  contract  made  directly  for  the  bene- 
fit of  the  plaintiffs.  It  was  a  transaction  between 
other  parties,  in  which  the  plaintiffs  had  no  privity 
or  interest  and  they  cannot  claim  anything  under  that 
stipulation.  Although  Gibbs  and  Soleim  ''both  agree 
to  pay  customary  sum,*'  it  is  not  stated  to  whom  they 
are  to  pay  it,  thus  making  a  situation  analogous  to 
those  portrayed  in  Parker  v,  Jeffery,  26  Or.  186  (37 
Pac.  712),  and  Wdshburn  v.  Interstate  Investment  Co,f 
26  Or.  436  (88  Pac.  620),  where  a  general  promise  to 
advance  money  for  payment  of  debts  or  claims  with- 
out  specification  of  what  particular  demands  are  to 
be  paid  affords  no  cause  of  action  in  favor  of  one  who 
might  be  indirectly  benefited  by  the  performance  of 
the  promise.  The  excerpt  quoted  above  is  not  such  a 
memorandum  as  satisfies  the  statute  of  frauds  in  the 
interest  of  the  plaintiffs.  There  was  therefore  an  utter 
failure  of  proof  within  the  meaning  of  this  statute 
authorizing  them  to  recover  for  services  as  brokers  in 
the  sale  or  purchase  of  real  estate  for  commission. 

5,  6.  It  is  claimed,,  however,  that  inasmuch  as 
they  allege  that  some  personal  property  was  to  be  in- 
cluded in  the  deal  as  well  as  their  services  for  drawing 
up  the  contract  and  helping  to  dose  the  deal,  the 
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plaintiffs  are  entitled  to  recover  at  least  for  the  ser- 
vices other  than  acting  as  a  broker  to  secure  a  pur- 
chaser for  real  property.  The  contract  stated,  how- 
ever, is  not  a  severable  one.  It  is  for  a  lump  sum 
without  reference  to  the  separate  value  of  any  par- 
ticular item  and  hence,  as  it  includes  services  within 
the  statute  of  frauds,  the  whole  stipulation  is  void  and 
cannot  be  enforced  as  such,  the  action  being  plainly 
upon  the  contract  as  alleged  and  not  for  the  quantfim 
meruit:  Banks  v.  Crow,  3  Or.  477;  Horseman  v.  Horse-- 
m4m,  43 'Or.  83  (72  Pac.  698) ;  Grant  v.  Grant,  63  Conn. 
530  (29  Atl.  15,  38  Am.  St.  Eep.  379) ;  Pond  v.  Sheean, 
132  111.  312  (23  N.  E.  1018,  8  L.  E.  A.  414) ;  Becker  v. 
Mason,  30  Kan.  697  (2  Pac.  850) ;  Dennis  v.  Kuster,  57 
Kan.  215  (45  Pac.  602) ;  Jackson  v.  Evans,  44  Mich. 
510  (7  N.  W.  79) ;  Thayer  v.  Rock,  13  Wend.  53;  Clark 
V.  Davidson,  53  Wis.  317  (10  N.  W.  384) ;  Ellis  v.  Cary, 
74  Wis.  176  (42  N.  W.  252,  17  Am.  St.  Rep.  125,  4 
L.  R.  A.  55) ;  Kessler's  Estate,  87  Wis.  660  (59  N.  W. 
29,  41  Am.  St.  Rep.  74) ;  R.  <&  L.  Co.  v.  Metz,  175  App- 
Div.  276  (160  N.  Y.  Supp.  145) ;  Quirky.  Ba/nk  of  Com- 
merce &  Trust  Co.,  244  Fed.  682  (157  C.  C.  A.  130).  It 
would  be  an  evasion  of  the  statute  if  a  real  estate  broker 
assuming  to  act  under  oral  appointment  to  negotiate 
a  sale  of  land,  should  be  allowed  to  tack  his  claim  for 
that-service  to  another  demand  for  drawing  a  deed  and 
make  the  latter  the  device  by  which  he  could  recover 
on  an  agreement  which  the  law  says  is  void  imless  it 
is  embodied  in  a  writing  containing  certain  prescribed 
terms.  The  directed  verdict  was  a  proper  solution  of 
the  issue. 

7,  8.  Another  point  of  view  leading  to  an  affinpance 
of  the  ruling  of  the  Circuit  Court  is  illustrated  by 
Patty  V.  SaJem  Flouring  MUls  Co.,  53  Or.  350  (96  Pao. 
1106,  98  Pac.  521, 100  Pac  298),  teaching  the  doctrine 
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that  when  both  plaintiff  and  defendant  rest  the  case  and 
move  the  court  for  a  directed  verdict,  the  direction  of 
the  court  in  that  respect  must  be  sustained  if  any  of 
the  evidence  will  support  it.  An  essential  element  of 
the  case  for  the  plaintiffs  in  the  instant  contention  was 
the  establishment  of  a  custom  regulating  the  rate  for 
calculating  commissions.  It  is  elementary  that  to  be 
binding  a  custom  must  be  reasonable,  must  be  general 
and  must  be  known  to  the  parties  or  be  of  such  general 
notoriety  that  their  knowledge  of  it  must  be  presumed. 
The  only  witnesses  who  testified  about  a  custom  con- 
trolling the  rate  of  computation  Were  two  of  the  plain- 
tiffs. There  is  no  evidence  in  the  record  tending  to 
show  that  the  custom  was  either  general  or  was  known 
to  the  defendant.  Very  properly,  then,  the  Circuit 
Court  might  conclude  that  the  plaintiffs  had  failed  to 
establish  this  essential  branch  of  their  case  and  hence 
was  justified  in  directing  a  verdict  for  the  defendant 
on  account  of  failure  of  proof  in  that  respect.  There 
is  no  error  in  the  rulings  of  the  Circuit  Court.  The 
judgment  is  therefore  affirmed  Apfibmsd. 

McBbide,  C.  J.,  and  Bsan  and  Beksok^  JJ.,  concur. 


Argaed  April  4,  affirmed  May  20,  1919. 

UKASE  INV.  CO.  V.  SMITH. 

(181  Pac.  7.) 

Partitioii — Twaums  Wlio  ean  Sue— Llenlioldeni. 

1.     Under  Section  435,  L.  O.  L.,  providing  that  the  onlj  persons 
who  ean  sne  in  partition  are  those  who  hold  as  tenants  in  common, 
have  an  estate  of  inheritance,  or  for  life  or  years,  or  a  vested  re- 
mainder or  reversion,  a  mere  lienholder  cannot  institute  such  a  suit. 
02  Or. — ^88 
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Mbrtgages — Nature  of  Mortgagee's  Rigbt. 

2.  A  mortgagee  has  no  estate  or  title  to  realty,  bat  only  a  lien 
which  is  enforceable  by  foreclosure  of  his  mortgage. 

Partition  —  Belief  Incidental  to  Partition  —  Encumbrances  on  Prop- 
erty—Mortgage Idem. 

3.  Under  Sections  422-483,  L.  O.  L.,  governing  the  partition  of 
real  property,  reading  together  Section  437,  making  the  lien  of  a 
creditor  or  an  undivided  portion  a  lien  upon  the  severed  portion 
thereafter,  and  Section  461,  requiring  notice  to  be  given  that  the 
estate  is  sold  subject  to  a  lien,  all  that  can  be  done  in  a  suit  of  par- 
tition concerning  a  mortgage  lien  is  to  attach  it  to  the  partitioned 
portion  of  the  property  to  which  it  belongs. 

Abatement   and  BevlTsl-- Another  Action  Pending — Identity   of 
Causes  of  Action. 

4.  A  mortgage  foreclosure  suit  is  not  abated  by  a  pending  suit 
for  partition  of  the  mortgaged  premises  brought  by  the  mortgagor 
and  to  which  the  mortgagee  was  made  a  party  defendant,  the  pro- 
cedure for  foreclosure  under  Sections  422-434,  L.  O.  L.,  affording 
greater  relief  to  the  mortgagee  than  he  could  obtain  in  a  partition 
suit,  which  is  intended  to  adjust  rather  than  enforce  the  rights  of 
parties,  and  under  which  no  personal  dec||e  against  the  debtor  could 
be  obtained. 

Abatement  and  SevlTal — Other  Action  Pending. 

5.  Lis  pendens  is  pot  a  good  plea  unless  the  judgment  in  the  flrst 
action,  in  affording  the  same  or  greater  relief,  would  bar  a  judgment 
in  the  second. 

[As  to  abatement  and  revival — Another  action  pending,  see 
note  in  Ann.  Oas.  1914D,  1007.] 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 

Department  1. 

The  plaintiff  brought  this  suit  to  foreclose  a  mort- 
gage given  to  it  by  Walter  V.  Smith  and  his  wife  upon 
his  undivided  interest  in  fee  in  certain  real  estate  de- 
scribed in  the  complaint.  The  defendant,  Welcome,  is 
made  a  defendant  on  the  allegation  that  he  is  the 
holder  of  a  tax  certificate  for  taxes  assessed  and  un- 
paid on  Smith's  share  in  the  property. 

Smith  and  his  wife  interposed  a  plea  in  abatement 
to  the  effect  that  before  the  commencement  of  the  in- 
stant foreclosure  proceeding  he  had  instituted  a  suit 
to  partition  the  property  to  which  suit  the  plaintiff 
here  was  made  a  defendant,  and  that  as  such  it  luts 
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there  answered  declaring  the  amount  and  nature  of 
its  lien  by  virtue  of  the  mortgage  in  question  and  con- 
tended that  the  realty  could  not  be  divided  without  ma- 
terial injury  to  the  rights  of  the  parties,  in  conse- 
quence of  which  the  entire  estate  should  be  sold  and, 
among  other  things,  that  the  proceeds  of  the  sale  of 
Smith's  portion  should  be  applied  to  the  payment  of 
such  judgment  as  the  plaintiff  here  might  recover  in 
its  foreclosure  suit  which  was  pending  at  the  time  its 
answer  was  filed. 

A  demurrer  to  this  plea  was  sustained  by  the  Circuit 
Court  and,  as  stated  in  the  brief  of  the  appellant,  Wal- 
ter V.  Smith: 

I 

* '  Only  one  question  is  presented  to  the  court  by  the 
'appeal,  namely,  Can  the  plaintiff  maintain  its  suit  over 
the  objection  of  the  defendants  while  the  partition  suit 
is  pending  and  undetermined t'' 

Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  H.  McCurtam  and  Messrs.  Bauer  £  Oreene, 
with  an  oral  argument  by  Mr.  McCurtam. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Teal,  Minor  £  Winfree,  with  an  oral  argu- 
ment by  Mr.  Wirt  Minor. 

BXJRNETT,  J.— Partition  of  real  property  is  gov- 
erned by  statute.  The  procedure  laid  down  in  this 
state  is  part  of  the  Code  of  1862,  which  contains  also 
provisions  for  the  foreclosure  of  liens  upon  real  prop- 
erty. The  latter  is  delineated  in  Chapter  5  of  Title  VT, 
L.  0.  L.,  and  the  former  in  the  following  chapter, 
L.  0.  L.,  Sections  422-483.  It  is  primary  learning  that 
all  parts  of  the  same  statute  must  be  construed  to- 
gether and  so  that  all  shall  stand  if  possible. 
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1.  As  stated  in  Section  435,  L.  0.  L.,  the  only  per- 
sons who  can  institute  a  suit  in  partition  are  those  who 
hold  as  tenants  in  common,  and  have  an  estate  of  in- 
heritance, or  for  life  or  years,  or  by  virtue  of  a  vested 
remainder  or  reversion  in  any  real  property.  No 
mere  lienholder  can  sue  in  partition.  It  is  required 
by  the  following  section  that  the  interest  of  all  per- 
sons in  the  property  shall  be  particularly  set  forth  in 
the  complaint,  as  far  as  known  to  the  plaintiff. 

2.  We  must  remember  in  passing  that  in  Oregon  a 
mortgagee  has  no  estate  or  title  to  realty  but  only  a 
lien  which  is  enforceable  by  foreclosure  of  his  mort- 
gage. It  is  laid  down  in  Section  437  that,  at  his  own 
election,  a  plaintiff  may  prosecute  as  a  defendant  a 
creditor  having  a  lien  on  the  property  or  any  portion 
thereof.    The  section  concludes  with  this  language : 

**When  the  lien  is  upon  an  undivided  interest  or 
estate  of  any  of  the  parties,  such  lien,  if  a  partition  be 
made,  is  thenceforth  a  lien  only  upon  the  share  as- 
signed to  such  party;  but  such  share  shall  be  first 
charged  with  its  just  proportion  of  the  costs  of  the 
partition,  in  preference  to  such  lien. '  * 

Section  442  is  here  set  down  in  full : 

**If  it  be  alleged  in  the  complaint  and  established 
by  evidence,  or  if  it  appear  by  the  evidence,  without 
such  allegation  in  the  complaint,  to  the  satisfaction  of 
the  court,  that  the  property  or  any  part  of  it  is  so 
situated  that  partition  cannot  be  made  without  great 
prejudice  to  the  owners,  the  court  may  order  a  sale 
thereof,  and  for  that  purpose  may  appoint  one  or  more 
referees.  Otherwise,  upon  the  requisite  proofs  being 
made^  it  shall  decree  a  partition  according  to  the  re- 
spective rights  of  the  parties,  as  ascertamed  by  the 
court,  and  appoint  three  referees  therefor,  and  shall 
designate  the  portion  to  repaain  undivided  for  the  own- 
ers whose  interests  remain  imknown  or  not  ascer- 
tained. *  * 
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Thus  far  it  is  plain  that  the  normal  result  of  a  suit 
in  partition  is  to  divide  the  property  as  it  stands, 
making  the  liens  upon  hitherto  undivided  portions  a 
charge  thereafter  only  upon  tracts  desi^ated  as  the 
property  of  the  lien  debtors.  Such  a  conclusion  is  the 
rule.    A  sale  of  the  property  is  the  exception. 

It  remains  to  be  seen  by  an  examination  of  the 
statute  whether  the  result,  as  to  a  mortgage  lien,  is 
changed  by  the  subsequent  sections  of  the  enactment. 
It  is  true  that  by  Section  440  a  lien  creditor  defend- 
ant is  required  to  declare  in  his  answer  how  his  lien  is 
created,  the  amount  of  the  debt  secured  thereby  and 
remaining  due  and  whether  such  debt  is  secured  in  any 
,  other  way,  and  if  so,  the  nature  of  such  other  security. 
The  reason  for  the  requirement  respecting  the  nature 
of  the  other  security  is  found  in  Section  457,  which 
gives  the  court  the  power  to  require  such  a  lien  creditor 
io  marshal  his  securities,  exhausting  other  assurances 
for  the  payment  of  his  debt  before  attacking  the  un- 
divided interest  in  the  land  which  is  made  the  subject 
of  partition.  The  reason  for  calling  upon  the  lien 
creditor  to  declare  the  amount  of  his  lien  is  that  under 
Section  437  the  court  may  declare  the  amount  of  the 
lien  which  thenceforward  attaches  to  the  portion  of  the 
land  set  apart  to  the  lien  debtor.  By  Section  444  a 
decree  confirming  a  partition  is  binding  and  conclusive 
on  parties  who  have  an  interest  in  the  estate  as  owners 
in  fee,  or  as  tenants  for  life  or  for  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  inheritance  of 
such  property  or  any  part  thereof  after  the  termina- 
tion of  a  particular  estate  therein,  etc.  This  category 
does  not  include  mortgage  lienholders,  for,  as  already 
pointed  out,  such  persons  have  no  estate  in  the  realty 
sought  to  be  partitioned.  Indeed,  Section  445  ex-, 
pressly  declares  that  the  decree  and  partition  shall  not 
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affect  any  person  except  such  as  are  specified  in  the 
preceding  section.  Section  447  provides  that  if  the 
court  is  satisfied  from  the  report  of  the  referee  that  the 
property  or  any  separate  part  thereof  is  so  situated 
that  a  partition  cannot  be  made  without  great 
prejudice  to  the  owner,  it  then  can  make  a  decree  di- 
recting the  referees  to  sell  the  same  or  any  part 
thereof.  In  that  event,  as  required  by  Section  449, 
before  making  the  order  of  sale,  if  lien  creditors,  other 
than  those  by  judgment  or  decree,  have  not  been  made 
parties,  they  must  be  made  defendants  on  motion  of 
either  of  the  original  parties.  By  the  following  sec- 
tion the  plaintiff  may  produce  the  certificate  of  the 
county  clerk,  showing  unsatisfied  liens  by  judgment  or 
decree  affecting  the  property,  or  any  part  thereof,  and 
unless  this  certificate  is  furnished  the  court  may  ap- 
point  a  referee  to  ascertain  the  amount  and  priority 
of  such  judgment  liens.  Notice  to  such  creditors  may 
be  served  and  a  procedure  is  prescribed  to  be  observed 
^  before  the  referee  in  ascertaining  the  amount  of  such 

liens  as  arise  from  judgment  or  decree.  Manifestly, 
this  procedure  does  not  include  more  than  the  liens  of 
the  latter  class  and  excludes  the  consideration  of  liens 
by  mortgages. 

We  note  that  under  Section  456: 

*'The  proceeds  of  the  sale  of  the  encumbered  prop- 
erty shall  be  distributed  by  the  decree  of  the  court,  as 
follows : — 

''1.  To  pay  its  just  proportion  of  the  general  costs 
of  the  suit ; 

* '  2.  To  pajr  the  costs  of  the  reference ; 

*'3.  To  satisfy  the  several  liens,  in  their  order  bf 
priority,  by  payment  of  the  sums  due,  and  to  become 
due,  according  to  the  decree; 

**4.  The  residue  among  the  owners  of  the  property 
sold,  according  to  their  respective  shares.'* 
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In  our  judgment,  the  liens  mentioned  in  the  order  of 
distribution  refer  to  those  already  adjudicated  by  a 
judgment  or  decree.  It  is  provided  in  Section  458  that 
the  proceedings  to  ascertain  the  amount  of  the  liens,  as 
already  stated,  shall  not  delay  the  sale  nor  affect  any 
other  party  whose  rights  are  not  involved  in  such  pro- 
ceedings.   It  is  said  in  Section  461 : 

**A11  sales  of  real  property  made  by  the  referees 
shall  be  made  by  public  auction  to  the  highest  bidder, 
in  the  manner  required  for  the  sale  of  real  property 
on  execution.  The  notice  shall  state  the  terms  of  sale, 
and  if  the  property  or  any  part  of  it  is  to  be  sold  sub- 
ject to  a  prior  estate,  charge,  or  lien,  that  shall  be 
stated  in  the  notice." 

A  sale  may  be  made  on  credit:  Section  462.  Se- 
curities may  be  taken  by  the  referee  for  the  pfayment 
of  the  purchase  price:  Section  463. 

3.  Beading  together,  as  we  must,  Section  437,  mak- 
ing the  lien  of  a  creditor  on  an  individed  portion  a  lien 
upon  the  severed  portion  thereafter,  and  Section  461, 
requiring  notice  to  be  given  that  the  estate  is  sold  sub- 
ject to  a  lien,  we  conclude  that  all  that  can  be  done  in 
a  suit  or  partition  respecting  a  mortgage  lien  is  to 
attach  it  to  the  partitioned  portion  of  the  property  to 
which  it  belongs.  If  it  is  to  be  foreclosed  in  the  parti- 
tion suit  there  would  be  no  reason  for  announcing  to 
the  purchaser  that  the  land  it  affects  will  be  sold  sub- 
ject to  its  lien ;  for  the  very  purpose  and  scope  of  a 
foreclosure  sale  is  to  divest  the  property  from  the  lien 
and  pass  it  unencumbered  to  a  purchaser.  The  parti- 
tion statute  is  utterly  silent  respecting  the  enforce- 
ment of  a  mortgage  lien.  The  whole  purpose  and  in- 
tent of  the  partition  procedure  is  to  adjust  rather 
than  to  enforce  the  rights  of  the  parties.  The  reason 
for  the  distinction  made  in  the  statute  between  liens 
by  judgment'  or  decree  and  other  liens  is  that  the 
amounts  of  the  former  have  already  been  adjudicated, 


844  Ukase  Inv.  Co.  v.  Smith.  [92  Or. 

■■  !■    '  '  I  ■        I     I  I      III        I    II      I.I     ■!     I      I  ■!       I      I         ■!     .        I  ^— ^—  »  II  !■ 

the  issues  have  been  determined  and  nothing  remains 
to  be  done  except  to  enforce  the  decree.  The  minis- 
terial act  of  the  county  clerk  in  certifying  to  their  ex- 
istence is  suflScient  to  ensure  their  liquidation  out  of 
the  proceeds  of  sale.  On  the  other  hand,  the  validity 
of  and  the  amount  due  on  a  mortgage  are  yet  to  be  de- 
termined. More  than  that,  there  is  a  wide  difference 
between  declaring  and  establishing  a  right  of  a  party 
respecting  a  tract  of  land  and  the  enforcement  of  that 
right.  It  is  true  the  Ukase  Investment  Company  as 
defendant  in  the  partition  suit  asks  for  a  sale  of  the 
property;  but  the  reason  it  gives  is  .that  the  realty 
cannot  be  divided  without  prejudice  to  the  owners. 
Moreover,  the  complaint  there  states  that  the  company 
is  the  owner  in  its  own  right  of  one  third  of  the  land  aAd 
in  that  character  it  may  urge  the  sale  instead  of  divi- 
sion of  the  tract.  It  also  prays  that  the  share  of  Smith 
in  the  proceeds  of  sale  be  applied  towards  satisfaction 
of  any  judgment  it  may  thereafter  obtain  against  him 
in  the  foreclosure  suit;  but  this  falls  far  short  of 
seeking  foreclosure  in  the  partition  proceeding.  It 
only  means  that  if  the  company  becomes  a  judgment 
creditor,  as  it  may  by  final  decree  in  foreclosure,  it  can 
share  as  such,  in  the  distribution  prescribed  in  Section 
456.  This  is  quite  consistent  with  the  sale  in  par- 
tition of  Smith's  part  subject  to  the  mortgage  as 
authorized  by  Section  461.  In  other  words,  in  its 
character  as  a  judgment  creditor  the  company  would 
be  entitled  to  its  distributive  share  of  whatever 
Smith's  share  would  bring  subject  to  the  mortgage, 
and  besides,  as  mortgagee  might  sell  on  foreclosure  as 
against  the  purchaser  for  the  balance  of  the  debt  re- 
maining unpaid.  ^ 

4.  We  come  then  to  the  question,  already  stated, 
whether  this  mortgage  foreclosure  suit  can  be  main- 
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tained  while  the  partition  suit  is  yet  undetermined. 
In  other  words,  Will  the  partition  suit  abate  the  fore- 
closure suit!    The  matter  is  thus  treated  in  1  C.  J.  72 : 

*'A8  has  also  been  stated,  one  of  the  generally 
recognized  tests  of  the  identity  of  causes  of  action  is 
this :  Is  full  and  adequate  relief  obtainable  in  the 
prior  suitt  If  it  is,ihen  the  second  suit  is  unnecessary 
and  vexatious  and  should  abate ;  but  it  is  otherwise  if 
the  whole  relief  sought  in  the  second  suit  is  not  ob- 
tainable in  the  first.  If  the  relief  which  may  be  given 
or  the  remedies  available  in  the  second  suit  are  more 
extensive  than  can  b^  attained  in  the  first,  a  plea  to 
the  second  suit  of  the  pendency  of  the  first  is  not  good. 
The  rule  in  equity  is  \the  same  as  at  law,  that  the  plea 
of  a  prior  suit  pending  can  be  pleaded  when,  and  only 
when,  all  the  relief  sought  in  the  second  action  is  ob- 
tainable in  the  first ' ' 

5.  The  principle  seems  to  be  that  lis  pendens  is  not 
a  good  plea  unless  the  judgment  in  the  first  action 
would  bar  U  judgment  in  the  second :  Foster  v.  Napier, 
73  Ala.  595;  Dick  v.  Gilmer,  4.La.  Ann.  520;  Martin  v. 
Splivalo,  69  Cal.  611  (11  Pac.  484) ;  GUpin  v.  Carroll, 
92  Md.  44  (47  Atl.  1021).  The  rule  is  otherwise  stated 
thus :  If  more  relief  can  be  had  in  the  second  suit  than 
in  the  first,  the  latter  will  not  support  a  plea  in  abate- 
ment of  the  former :  Larter  v.  Canfield,  59  N.  J.  Eq. 
461  (45  Atl.  616) ;  Jordan  v.  UnderhUl,  91  App.  Div. 
124  (86  N.  Y.  Supp.  620);  Reis  v.  Applebaim,  170 
Mich.  506  (136  N.  W.  393) ;  Griffing  v.  Griffing  Iron 
Co.,  61  N.  J.  Eq.  269  (48  Atl.  910) ;  Carr  v.  Lyle,  126 
Mich.  655  (86  N.  W.  145).  Or,  as  stated  in  Way  v. 
Bragaw,  16  N.  J.  Eq.  217  (84  Am.  Dec.  149) : 

'*To  abate  the  second  suit,  the  remedy  in  the  first 
must  be  coextensive,  and  equally  beneficial  to  the  com- 
plainant.*' 

Recurring  to  the  provisions  of  Chapter  5  of  Title  VI 
we  find  that  a  lien  upon  real  property,  other  than  that 
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of  a  judgment  or  decree,  shall  be  foreclosed  and  the 
property  adjudged  tp  be  sold  to  satisfy  the  debt  se- 
cured thereby  by  a  suit.  In  such  a  proceeding  the  lien 
creditor  may  recover  a  personal  decree  against  the 
debtor,  which,  under  certain  circumstances,  may  be 
satisfied  out  of  other  property  belonging  to  the  debtor. 
No  provision  for  such  relief  is  authorized  by  the  parti- 
tion procedure.  In  foreclosure  a  sale  for  the  satisfac- 
tion of  the  decree  may  be  compelled  at  the  suit  of  the 
plaintiff  and  it  is  for  cash,  subject,  of  course,  to  the 
right  of  redemption  as  upon  sale  by  execution. 
"Whether  a  sale  shall  be  made  at  all  and  if  made  thfe 
terms  thereof  are  subject  to  the  discretion  of  the  court 
in  a  partition  suit  with  the  restriction  that  the  court 
cannot  order  a  sale  unless  it  shall  be  itlade  to  appear 
that  actual  partition  of  the  land  cannot  be  made  with- 
out detriment  to  the  owners.  Under  such  circum- 
stances the  mortgagee  is  not  bound  to  surrender  his 
remedy  by  foreclosure  at  the  option  of  any  tenant  in 
common  who  desires  to  partition  the  land  and  much 
less  if  the  latter  also  happens  to  be  the  mortgagor. 
When  the  latter  gave  the  mortgage  it  was  subject  to 
the  provisions  of  the  statute  respecting  the  foreclosure 
coupled  with  a  personal  judgment  against  himself. 
He  cannot  circumscribe  or  hinder  this  right  of  the 
mortgagee  by  mere  election  to  make  hinoi  a  party  de- 
fendant in  a  partition  suit.  In  brief,  the  established 
procedure  for  foreclosure  affords  greater  and  more 
eflScient  relief  to  the  creditor  than  he  can  obtain  in  a 
partition  suit,  the  primary  object  of  which  is  to  ad- 
just rather  than  to  enforce  the  rights  of  the  parties. 
For  this  reason,  if  for  no  other,  the  foreclosure  is  not 
to  be  abated  by  the  partition.  The  decree  of  the  Cir- 
cuit Court  is  affirmed.  Atfirmed. 

MoBbide^  C.  J.,  and  Bekson  and  Habbis,  JJ.,  concur. 
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Submitted  on  brief  for  appellant  and  argued  in  bebalf  of  respondent 

April  24,  affirmed  May  27,  1919. 

MISHLER  V.  EDMUNSON.* 

(180  Pae.  934.) 

Boi^enrln— DAfendant's  BedellTBry  Bond^-Oonstractioii— Ooata. 

1.  Redelivery  bond  of  defendant  in  replevin  action  conditioned 
"for  the  payment  to  said  plaintiff  of  any  such  sum  as  may,  for  any 
cause,  be  recovered  against  said  defendant/'  held  to  obligate  sureties 
to  pay  costs  taxed  against  defendant  in  the  trial  court  and  also  on 
his  appeal. 

Bn^leivin— Bedeliyery  Bond— Belease  of  Surety— Ezecntlon  of  Super- 
sedeas Bond.  ^ 

2.  The  execution  of  a  auperaedeaa  bond  by  defendant  in  replevin 
action  on  appeal  from  judgment  for  plaintiff  does  not  operate  to 
releaae  sureties  upon  his  redelivery  bond. 

From  Lane :  Geobqb  F.  Skipwobth,  Judge. 

Department  2. 

On  November  5,  1914,  the  plaintiff  commenced  an 
action  in  replevin  in  the  Circuit  Court  of  Lane  County 
against  J.  M.  Edmunson  and  B.  A.  Allen  for  the  re- 
covery of  184  bales  of  hops  and  duly  filed  his  affidavit, 
bond  and  order  requiring  the  sheriff  to  take  posses- 
sion of  the  hops  and  deliver  them  to  the  plaintiff. 
While  the  sheriff  held  possession  of  the  hops  the  de- 
fendants duly  executed  a  counter-bond  for  the  rede- 
livery of  the  hops  to  the  defendant  J.  M.  Edmunson, 
reciting  that : 

'*We  are  firmly  bound,  jointly  and  severally,  in  the 
sum  of  $7,000,  being  double  the  value  of  said  property, 
as  stated  in  the  affidavit  of  the  plaintiff,  for  the 
delivery  thereof  to  the  plaintiff,  if  such  delivery 
thereof  be  adjudged  or  for  the  payment  to  said  plain- 
tiff of  any  such  sum  as  may,  for  any  cause,  be  recov- 
ered against  said  defendant." 

*For  authorities  passing  on  the  question  of  elements  of  damage 
and  costs  recoverable  in  action  04  replevin  bond,  see  note  in  30 
L,  a.  A.  (N.  8.)  373.  Bkposteb. 
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The  hops  were  delivered  to  J.  M.  Edmunson.  A 
tttal  was  had  and  judgment  was  entered  in  favor  of 
the  plaintiff  against  the  defendants  to  the  effect  that 
the  plaintiff  was  **the  owner  and  entitled  to  the  im- 
mediate possession  of  said  property,  being  the  prop- 
erty hereinbefore  described,  and  further  decreeing  that 
in  case  said  personal  property  hereinbefore  mentioned 
could  not  be  delivered  to  the  plaintiff  that  the  plaintiff 
be  given  a  judgment  against  the  defendant,  J.  M.  Ed- 
munson, for  the  sum  of  $1,346.69  and  the  costs  of  said 
action,"  and  judgment  against  the  said  defendant,  J. 
M.  Edmunson,  and  in  favor  of  the  plaintiff  was  there- 
upon entered  for  the  sum  of  $1,346.69  and  $74.60  costs, 
on  June  15,  1915.  From  this  judgment  the  defendant 
J.  M:  Edmunson  appealed  to  this  court,  where  it  was 
affirmed  on  May  1,  1917 :  MisMer  v.  Edmunson,  84  Or. 
555  (164  Pac.  718).  Based  upon  a  mandate  of  this 
court,  judgment  was  again  entered  in  the  Circuit  Court 
of  Lane  County  on  July  24, 1917,  in  favor  of  the  plain- 
tiff and  against  J.  M.  Edmunson  and  his  sureties  on  the 
supersedeas  bond  which  they  executed  upon  the  appeal 
to  this  court,  for  the  princfpal  amount  and  costs  in  the 
lower  court  and  for  $39  costs  in  this  court. 

Execution  was  issued  on  the  judgment  rendered 
against  J.  M.  Edmunson  and  his  sureties  on  appeal 
and  was  returned  by  the  sheriff  wholly  unsatisfied. 
No  part  of  the  judgment  has  been  paid  and  the  plain- 
tiff commenced  this  action  against  the  defendants  J. 
M.  Edmunson,  M.  J.  Edmunson  and  M.  S.  Wallis  to 
recover  the  full  amount  of  the  judgment  and  all  costs 
upon  the  redelivery  bond  which  was  executed  by  the 
defendants  M.  J.  Edmunson  and  M.  S.  Wallis  on  No- 
vember 6,  1914,  by  reason  of  which  the  sheriff  deliv- 
ered the  hops  in  controversy  to  the  defendant  J.  M. 
Edmunson.    It  is  contended  that  the  defendants  M.  J. 
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Edmimson  and  M.  S.  Wallis  as  sureties  are  liable 
to  the  plaintiff  upon  the  redelivery  bond  for  the  full 
amount  of  the  judgment  which  he  recovered  against 
J.  M.  Edmonson,  with  interest  thereon  from  the  date 
of  the  judgment  at  6  per  cent  per  annum,  and  for  the 
costs  in  the  Circuit  Court  and  this  court. 

A  jury  was  waived  and  trial  was  had  before  the  Cir- 
cuit Court,  which  made  findings  of  fact  and  conclusions 
of  law  upon  which  it  rendered  judgment  in  favor  of 
the  plaintiff  and  against  all  of  the  defendants  for  the 
full  amount  of  plaintiff's  claim  with  costs  and  interest 
thereon  at  6  per  cent  per  annum  from  October  16, 1917, 
the  date  of  the  judgment.  The  defendant  M.  S.  Wallis 
only  appeals,  contending  that  because  by  the  mandate 
of  this  court  a  judgment  was  rendered  against  the 
sureties  on  the  supersedeas  bond  he  was  thereby  re- 
leased and  discharged  from  any  liability  upon  the  re- 
plevin bond ;  that  there  is  nothing  in.  the  record  to 
show  that  the  hops  could  not  be  delivered  or  that  any 
effort  was  made  by  the  plaintiff  to  secure  them  after 
the  final  judgment,  and  that  judgment  should  not  have 
been  rendered  for  the  amount  of  costs  in  the  Supreme 
Court. 

The  vital  question  is :  When  the  defendant  in  a  re- 
plevin action  executes  a  redelivery  bond  with  surety 
and  obtains  the  property  and  the  plaintiff  recovers 
judgment  in  the  action  for  its  possession  or  value  and 
the  defendant  appeals  to  the  Supreme  Court,  execut- 
ing a  supersedects  bond,  and  through  the  mandate  of 
this  court  judgment  is  entered  against  the  defendant 
and  his  sureties  on  the  supersedeas  bond  for  the  value 
of  the  property,  is  the  surety  on  the  replevin  bond  dis- 
charged and  released  from  all  liability  f    Affibmed. 

For  appellant  there  was  a  brief  prepared  and  sub- 
mitted by  Mr.  A.  C.  Woodcock. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  H.  Foster. 

JOHNS,  J. — The  bond  is  joint  and  several,  follows 
the  statute  and  expressly  provides  for  the  delivery  of 
the  hops  to  the  plaintiff,  ' '  if  such  delivery  thereof  be 
adjudged,  or  for  the  payment  to  said  plaintiff  of  any 
such  sum  as  may  for  any  cause  be  recovered  against 
said  defendant/'  ^Judgment  was  recovered  against 
J.  M.  Edmunson,  the  defendant  in  the  original  action, 
for  the  sum  of  $1,346.69,  the  value  of  the  property,  and 
$74.60  costs  in  the  trial  court.  From  this  judgment 
the  defendant  J.  M.  Edmunson  appealed  to  this  court, 
where  it  was  aflSrmed  with  costs  in  this  court,  $39. 

1.  We  are  of  the  opinion  that  all  of  the  costs  in  both 
courts  come  within  the  terms  and  provisions  of  the  re- 
delivery bond.  It  was  through  the  force  and  effect  of 
that  counter-bond  that  the  property  was  taken  from 
the  sheriff  and  delivered  to  the  defendant  J.  Mf  Ed- 
munson in  an  action  then  pending.  At  the  time  of  its 
execution  his  sureties  knew  that  the  case  could  and 
might  be  appealed  to  the  Supreme  Court  And  re- 
gardless of  the  supersedeas  bond  they  also  knew  that 
as  long  as  the  redelivery  bond  was  in  force  and  effect 
the  defendant  J.  M.  Edmunson  was  entitled  to  obtain 
and  hold  possession  of  the  hops. 

The  law  is  well  stated  in  34  Cyc.  1582,  where  it  is 
said: 

* '  One  who  becomes  surety  on  a  replevin  bond 
'thereby  becomes  a  joint  debtor  with  the  principal 
obligor,  and  ordinarily  his  undertaking  extends  to  all 
proceedings  and  adjudications  in  the  same  action, 
through  every  court  to  which  it  may  be  carried  by  ap- 
peal, in  case  the  party  giving  the  undertaking  is  finally 
defeated. '* 
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We  find  in  23  E.  C.  L.,  page  919 : 

"So  also  the  costs  in  the  replevin  suit  are  recover- 
able by  the  successful  defendant  suing  on  the  replevin 
bond,  when  the  condition  is  that  the  obligors  will  pay 
to  the  obligee  any  judgment  he  might  recover  in  the 
replevin  action.'' 

Coonradt  v.  Campbell,  29  Kan.  391,  is  a  similar  case 
and  it  was  there  held : 

*  *  The  appeal  bond  continued  in  force  from  the  time 
it  was  given  until  the  property  was  restored  under 
the  final  judgment.  The  supersedeas  bond  was  only 
additional  security,  having  in  no  manner  set  aside  the 
obligations  of  the  appeal  bond.  It  was  entirely  op- 
tional with  Coonradt  whether  he  took  the  judgment 
against  him  in  the  District  Court  up  to  this  for  review, 
and  entirely  optional  whether  if  he  did  take  it  up  he 
should  stay  the  enforcement  of  that  judgment  by  a 
supersedeas.  His  election  to  continue  the  litigation 
further  and  to  stay  proceedings  in  no  manner  released 
him  from  the  liabilities  assumed  by  this  appeal  bond. ' ' 

The  same  principle  is  sustained  in  State  v.  McGloth- 
Im,  61  Iowa,  312  (16  N.  W.  137) ;  Campbell  v.  Laue,  2 
Neb.  (Unof.)  63  (95  N.  W.  1043) ;  Shannon  v.  Dodge, 
18  Colo.  164  (32  Pac  61) ;  Jordan  v.  Agawam  Woolen 
Co.,  106  Mass.  571. 

The  only  authority  cited  by  defendant's  counsel  is 
Wvnston  S  Fenwick  v.  Hives,  4  Stew.  &  P.  (Ala.)  269. 
That  case  was  first  tried  in  the  County  Court  and  an 
appeal  was  taken  to  the  Circuit  Court.  A  supersedeas 
bond  was  executed  on  that  appeal  and  the  judgment  of 
the  County  Court  was  affirmed.  An  appeal  was  then 
taken  to  the  Supreme  Court  and  another  supersedeas 
bond  was  executed  on  that  appeal.  Judgment  was 
rendered  against  the  sureties  on  the  final  appeal  and 
it  was  there  held  that  the  judgment  against,  the 
sureties  on  the  supersedeas  bond  on  the  appeal  from 
the  Circuit  to  the  Supreme.  Court  operated  as  a  release 
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or  discharge  of  the  sureties  on  the  supersedeas  bond 
on  the  appeal  from  the  County  Court  to  the  Circuit 
Court.    That  case  is  not  in  point  here* 

2.  We  hold  that  the  supersedeas  bond  is  cumulative ; 
that  the  terms  and  provisions  of  the  redelivery  bond, 
*'for  the  payment  to  said  plaintiff  of  any  such  sum  as 
may,  for  any  cause,  be  recovered  against  said  defend- 
ant,'* are  broad  enough  to  cover  and  include  costs  in 
the  trial  court  and  the  costs  on  appeal  to  this  court, 
and  that  the  execution  of  the  supersedeas  bond  did  not 
operate  to  release  the  defendant  M.  S.  Wallis  from 
liability  upon  the  redelivery  bond.  The  judgment  of 
the  Circuit  Court  is  affirmed.  Affirmed.         • 

MoBbide,  C.  J.9  and  Beak  and  Bennett,  JJ.,  concur. 


Argned  March  12,   affirmed  in  part  and  modified  In  part  AprU  8, 

rehearing  denied  May  27,  1919. 

OGILVIE  V.  STACKLAND. 

(179  Pac.  669.) 

Boundaries — Mutual  Agreement. 

1.  Where  boundary  lines  are  settled  by  mntnal  agreement  or 
acquiescence  for  more  than  thirty  years  and  marked  by  fences  or 
other  monuments,  they  become  the  true  boundary  lines. 

Boundaries — Establishment — Survey. 

2.  When  a  boundary  line  has  been  accepted  as  marked  and  has 
been  occupied  by  the  respective  owners  for  more  than  thirty  years, 
such  line  cannot  be  considered  as  doubtful,  uncertain,  of  disputed, 
so  as  to  authorize  proceedings  by  the  county  surveyor  to  establish 
a  different  division  line  under  Section  2991,  L.  O.  L. 

CoYenants-^Vendor  and  Purchaser — Warranty — Quantity. 

3.  Where  sale  is  for  a  gross  sum  and  not  by  the  acre,  and  the 
acreage  stated  in  the  conveyance  is  qualified  by  the  words  "more  or 
less,"  there  is  no  warranty  of  the  exact  quantity. 

Oovenantr— Warranty— Breach — Shortage  in  Acreage. 

4.  A  shortage  of  one  sixth  of  an  acre  in  100-acre  farm  sold  would 
not  be  a  breach  of  warranty  as  to  quantity. 
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Appeal  and  Error— Bill  of  EzceptlOEu^—Neceeslty. 

5.  That  findings  in  regard  to  witness  fees  do  not  support  the  judg- 
ment for  costs  and  disbursements  under  Section  570,  L.  O.  L.,  is  an 
error  of  law  apparent  from  the  face  of  the  record,  reviewable  in 
absence  of  a  bill  of  exceptions. 

Wltneasea — Fees — Attendance  Outside  of  Ckmnty. 

6.  Since,  under  Section  3145,  L.  O.  L.,  a  witness  in  Multnomah 
County  is  allowed  mileage  of  only  five  cents  per  mile,  a  witness  sum- 
moned to  attend  from  another  county,  whose  residence  is  more  than 
100  miles  from  the  place  of  trial,  is  entitled  to  the  double  mileage 
given  by  Section  818,  calculated  on  the  basis  of  five  cents  only. 

Appeal  and  "Error — Objectlona  Below — Assignment  of  Error— Oosts. 

7.  The  question  of  excessive  allowance  for  witnesses'  mileage  is 
raised  by  objection  to  the  allowance  of  any  fees  for  the  witnesses 
named  and  assignment  as  error  of  the  judgment  for  any  amount,  for 
such  items;  the  greater  including  the  less. 

From  Multnomah:  Dalton  Bigos,  Judge. 

Department  2. 

This  is  an  action  for  damages  for  the  breach  of  a 
covenant  of  warranty  in  a  deed.  The  cause  was  tried 
by  the  court  without  the  intervention  of  a  jury. 
Findings  of  fact  and  conclusions  of  law  were  made  and 
a  judgment  was  rendered  in  favor  of  the  defendants. 
Plaintiff  appeals. 

The  facts  involved  in  this  case  are  substantially  as 
follows:  On  July  28,  1908,  defendants  conveyed  to 
plaintiff  by  deed,  with  the  usual  covenant  of  warranty, 
real  property  in  Union  County,  Oregon,  described  as 
follows :  northwest  quarter  of  southwest  quarter,  sec- 
tion 23,  and  northeast  quarter  of  southeast  quarter 
section  22,  township  3  south,  range  40  east  of  Wil- 
lamette meridian,  except  one  fifth  of  an  acre  used  as  a 
county  road. 

Also  commencing  at  the  southeast  comer  of  the 
southwest  quarter  of  northeast  quarter  of  section  22, 
township  3  south,  range  40  east  of  Willamette  meri- 
dian ;  thence  north  20  rods ;  thence  east  32  rods ;  thence 
north  2  rods ;  thence  east  12  rods ;  thence  south  2  rods ; 
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thence  east  116  rods ;  thence  south  20  rods  and  thence 
west  160  rods  to  the  place  of  beginning,  shid  last  tract 
containing  20  acres  more  or  less. 

Karl  J.  Stackland,  a  brother  of  defendant,  is  the 
owner  of  the  land  lying  west  and  north  of  the  20-acre 
tract  owned  by  plaintiff,  and  Mrs.  Duncan  is  the 
owner  of  the  northwest  quarter  of  the  southeast 
quarter  of  the  said  section  22,  lying  west  of  the  re- 
mainder of  the  tract  purchased.  More  than  thirty 
years  ago  a  division  line  fence  was  built  extending 
north  and  south  through  the  southeast  quarter  of 
section  22,  and  continued  on  north  through  the  north- 
east quarter  of  said  section.  This  fence  was  built  on 
the  subdivision  Une  as  established  by  the  government 
survey  and  remained  there  imtil  changed  by  plaintiff. 
Before  the  purchase  was  completed  plaintiff  went 
upon  and  examined  the  tract  of  land  which  was  then  a 
cultivated  farm  inclosed  by  fences  including  the  line 
fence  above  mentioned.  The  tract  of  land  so  pur- 
chased and  the  boundary  line  fences  were  pointed  out 
to  him.  A^out  five  years  thereafter,  plaintiff  con- 
ceived the  idea  that  the  40-acre  subdivision  line  of  the 
section  which  was  the  west  boundary  of  his  land  di- 
verged from  the  line  of  the  division  fence,  commencing 
at  the  south  end  of  the  line  and  branching  west  to 
about  23  feet  at  the  north  end.  He  employed  the 
county  surveyor  to  establish  this  line  in  controversy 
between  his  land  on  the  east  and  that  of  Mrs.  Duncan 
and  Karl  J.  Stackland  on  the  west.  The  county  sur- 
veyor, after  giving  some  notices,  with  the  assistance  of 
plaintiff  surveyed  this  line  and  plaintiff  moved  the  old 
line  fence  over  to  the  west  without  objection  of  the 
owner,  extending  north  until  he  reached  the  land  owned 
by  Karl  J.  Stackland  and  attempted  to  continue  his  new 
fence  across  Karl  J.  Stackland 's  land  taking  in  a  strip 


May,  1919.]  Ogilvib  v.  Stackland.  "  355 

xi._±,i  MB  -■  -I .-I M-i^  .^mii^i^— — ^  ^w-         ■■    ,      -        I  II      ■       III  r      I    ■    ^  I   ■!■  I   ■    I  -  - 1 — -— — — ■ — I ■ — * 

about  23  feet  wide  for  a  distance  of  20  rods  along  the 
west  end  of  the  20-acre  tract,  but  when  he  came  to  the 
line  of  Karl  J.  Stackland 's  land,  the  latter  would  not 
allow  him  to  move  the  old  division  line  fence. 
Thereupon  plaintiff  commenced  an  action  in  the  Cir- 
cuit Court  for  Union  County  against  Karl  J.  Stack- 
land  to  eject  him  from  this  strip  of  land.  A  judg- 
ment was  entered  in  that  case  on  November  l7,  1913, 
in  favor  of  Karl  J.  Stackland,  and  against  this  plain- 
tiff, to  the  effect  that  plaintiff  had  no  right  to  the  strip 
of  land.  The  fibadings  and  judgment  are  founded 
upon  the  proof  to  the  effect  that  the  true  line  was  as 
marked  by  the  old  division  fence.  The  land  in  con- 
troversy consists  of  about  one  sixth  of  an  acre  and 
the  testimony  showed  it  to  be  of  the  value  of  from 
$5  to  $10.  Plaintiff  afterwards  commenced  this  ac- 
tion in  Multnomah  County  to  recover  damages  for 
the  alleged  value  of  this  strip  of  land  together  with 
his  costs  and  expenses  of  the  litigation  in  Union 
County. 

It  developed  upon  the  trial  of  the  present  case  that 
the  sale  and  purchase  was  one  in  gross  without 
regard  to  the  price  per  acre  and  that  the  actual 
measurements  showed  that  the  land  in  possession  of 
plaintiff  between  the  line  fences  in  existence  when 
he  purchased  the  land  and  which  still  remain  is  not 
deficient  in  amount  but  measures  a  little  more  than 
the  100  acres  purchased,  there  being  an  excess  in 
the  section;  that  the  surveyor  did  not  make  a  divi- 
sion of  the  section  into  equal  parts,  but  established 
a  new  line  about  23  feet  distant  from  the  old  line 
fence.  The  plaintiff  failed  to  establish  that  the  true 
division  line  between  these  different  tracts  was  other 
than  as  marked  by  the  old  line  fence.  The  trial 
court  found  among  other   things  that   the   old   line 
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fence  was  the  true    division    line    between    the    re- 
spective tracts  of  land. 

Affirmed  in  Pabt,    Modified  in  Part. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  A.  Appelgren,  Mr.  Lewis  Z.  Terr  all  and  Mr. 
George  J.  Cameron,  with  an  oral  argument  by  Mr. 
Appelgren. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Conrad  P.  Olson,  Mr.  Leroy  Lomax  and  Mr. 
James  R.  Bain,  with  an  oral  argument  by  Mr.  Olson. 

BEAN,  J. — The  question  in  dispute  involves  the 
location  of  the  subdivision  line  between  the  southeast 
quarter  of  the  northeast  quarter,  and  the  southwest 
quarter  of  the  northeast  quarter  jof  section  twenty- 
two  (22),  township  three  (3)  south,  range  40  east,  W. 
M.  in  so  far  as  it  borders  on  the  west  of  the  twenty 
acre  tract  described. 

»  Defendant  pleaded,  to  the  effect,  that  this  Une  was 
surveyed,  located  and  established  more  than  thirty 
years  prior  to  the  time  defendants  sold  and  con- 
veyed to  the  plaintiff  the  lands  mentioned  and  de- 
scribed in  plaintiff's  complaint  herein;  and  that  a 
line  fence  of  rails  was  built  and  constructed  on  the 
division  line  so  surveyed,  located  and  established 
between  the  two  traxits  of  land  and  was  at  the  time 
defendants  sold  and  conveyed  the  lands  to  the  plain- 
tiff, and  had  been  continuously  for  more  than  thirty 
years  immediately  prior  thereto,  maintained  and 
standing  upon  the  division  line  between  the  two 
tracts  of  land  and  that  the  line  fence  did  then,  ever 
since  has,  and  does  still  stand  upon  the  division  line  and 
marks  the  west  boundary  of  the  lands  conveyed  by  de- 
fendants to  plaintiff.    And  that  defendants  sold  the 
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tract  to  plaintiff  with  reference  to  such  line ;  that  the 
line  as  marked  by  the  old  rail  fence  had  been  recognized 
by  the  owners  of  the  respective  tracts  on  each  side 
thereof  as  the  true  division  line  for  more  than  thirty 
years.  A  careful  reading  of  the  testimony  discloses 
that  there  was  proof  to  sustain  the  allegations  of 
defendant's  answer. 

Plaintiff  moved  to  strike  out  that  portion  of  the 
answer  referred  to  and  upon  the  motion  being  denied 
demurred  to  the  same  and  assigns  the  overruling  of 
the  motion  and  demurrer  as  errors.  Plaintiff  also 
assigns  error  in  the  finding  of  the  court  to  the  pui*- 
port  that  the  old  rail  fence  marked  the  true  west  line 
of  plaintiff's  tract  of  land,  for  the  reason  that  such 
finding  is  not  supported  by  the  evidence.  The  same 
question  is  involved  in  each  assignment  of  error. 

1.  Where  the  boundary  lines  of  a  tract  of  land  are 
settled  and  determined  by  the  mutual  agreement  or 
acquiescence  of  adjacent  proprietors  for  more  than 

thirty  years  and  marked  by  fences  or  other  monuments 
they  became  the  true  boundary  lines:  McCully  v. 
Heaveme,  82  Or.  650  (160  Pac.  1166, 162  Pac.  863). 

2.  Plaintiff  complains  that  the  court  ignored  the 
survey  of  the  county  surveyor  made  in  1915.  When  a 
boundary  line  between  two  tracts  of  land  has  been 
accepted  as  marked  and  has  been  occupied  by  the 
respective  owners  for  more  than  thirty  years  such 
line  cannot  be  considered  as  doubtful,  uncertain  or 
disputed,  so  as  to  authorize  proceedings  by  the  county 
surveyor  to  establish  a  different  division  line  under 
Section  2991,  L.  0.  L.  The  Circuit  Court  was  right 
in  not  allowing  the  old  established  line  to  be  changed 
by  a  slight  difference  in  a  survey  made  by  the  county 
surveyor  at  the  instance  of  the  plaintiff:  Egan  v. 
Finney,  42  Or.  599  (72   Paa    133).    There   was    no 
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error  in  denying  the  motion  to  strike  and  overruling 
the  demurrer. 

3,  4.  There  is  another  reason  why  the  judgment  of 
the  lower  court  should  be  affirmed.  It  is  admitted 
in  this  case  that  the  sale  of  the  land  to  defendants 
was  for  a  sum  in  gross  and  not  by  the  acre.  The 
quantity  stated  in  the  conveyance  was  qualified  by 
the  words  ''more  or  less.''  Therefore,  there  was 
no  warranty  of  the  exact  quantity.  There  being  no 
allegation  of  fraud  in  the  transaction,  if  it  be  assumed 
that  there  was  one  sixth  of  an  acre  less  than  100 
acres  in  the  area,  it  would  not  be  a  breach  of  the 
warranty.  It  appears,  however,  that  there  is  no 
shortage  in  the  100-acre  tract :  Britt  v.  Marks,  20  Or. 
223  (25  Pac.  636);  2  Sutherland  on  Damages,  250; 
39  Cyc.  1312-1322.  The  other  errors  in  regard  to 
the  land  become  unimportant.  The  main  judgment  of 
the  lower  court  is  affirmed. 

Appeal  fbom  Judgment  fob  Costs. 

5,  6.  Plaintiff  objected  to  certain  items  in  defend- 
ants' cost  bill.  The  trial  court  made  finding  of  facts 
in  regard  thereto  and  rendered  judgment  in  favor  of 
defendants.  Plaintiff  also  appeals  from  that  part  of 
the  judgment  and  predicates  error  of  the  court  in  al- 
lowing defendants  judgment  for  either  fees  or  mileage 
for  four  witnesses.  The  gist  of  the  findings  of  the 
court  in  this  matter  is  as  follows : 

D.  Lloyd,  3  days,  628  miles $131.60 

C.  M.  Stackland,  3  days,  628  miles 131.60 

C.  L.  Keller,  3  days,  632  miles 132.40 

Karl  Stackland,  3  days,  628  miles 68.80 

The  court  found  that  the   three   first-named   wit- 
nesses attended  by  order   of  the  court   from   Union 
County,  Oregon,  and  more  than  100  miles  from  the  ' 
place  of  trial,  and  allowed  double  mileage,  or  twenty 
cents  per  mile  for  each;  jand  that  Elarl  J.  Stackland 
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received  a  subpoena  in  that  county,  and  attended  as  a 
witness  upon  the  trial  and  allowed  ten  cents  per  mile 
for  this  witness. 

In  the  absence  of  any  statement  in  the  bill  of  ex- 
ceptions in  regard  to  the  amount  of  disbursements 
complained  of,  we  take  the  finding  of  facts  of  the 
Circuit  Court  as  correct.  An  appeal  is  permitted 
from  the  judgment  on  the  allowance  and  taxation  of 
costs  and  disbursements  on  questions  of  law  only. 
Such  a  finding  is  final  and  conclusive  as  to  all  ques- 
tions of  fact.  Not  so,  however,  as  to  questions  of 
law :  Section  570,  L.  0.  L. ;  School  District  No.  30  v. 
Alameda  Constr.  Co.,  87  Or.  132,  142  (169  Pac.  507 
788).  The  findings  in  regard  to  witness  fees  do  not 
support  the  judgment.  The  fees  of  a  witness  in  the 
Circuit  Court  for  Multnomah  County  allowed  by  law 
are  for  each  day's  attendance,  $2.00  (Section  3148, 
L.,0.  L.,  as  amended  by  Laws  of  Oregon  1915,  p.  86), 
and  mileage  at  the  rate  of  five  cents  per  mile :  Section 
3145,  L.  0.  L.  A  witness  required  to  attend  a  trial 
in  a  civil  action  in  a  court  of  record  in  a  county  other 
than  the  one  in  which  he  resided,  or  is  served  with  a 
subpoena  and  order,  and  more  than  100  miles  from 
his  place  of  residence  is  entitled  to  double  mileage  and 
per  diem:  Section  818,  L.  0.  L.,  as  amended  by  Laws 
of  1915,  p.  95;  Burrows  v.  Balfour,  39  Or.  488  (65  Pac. 
1062) ;  City  of  Seaside  v.  Oregon  S.  d  C.  Co.,  87  Or. 
624  (171  Pac.  396).  Taxed  by  this  law,  defendants 
should  be  allowed  costs  and  disbursements  as  follows : 

Clerk's  fee $  5.50 

Attorney's  fee  (statutory) 10.00 

Court   reporter 10.00 

D.  Lloyd,  3  days,  @  $4.00-628  miles  (®.10 74.80 

C.  M.  Stackland,  3  days,  @  $4.00-628  miles  @ 

.10 74.80 

C.  L.  Keller,  3  days,  @  $4.00-632  miles  @  .10. .  75.20 
Karl  Stackland,  3  days,  @  $2.00-628  miles  @  .05    37.40 

Total  $287.70 
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7.  It  is  contended  by  defendants'  counsel  that 
the  assignment  of  error  and  objections  to  the  cost 
bill  are  insufficient  to  raise  the  question  presented. 
Plaintiff  objected  to  the  allowance  of  any  fees  for  the 
witnesses  named  and  assigns  as  error  the  judgment 
foir  any  amount  therefor.  As  the  greater  .includes 
the  less,  and  error  is  apparent  from  the  face  of  the 
record  of  the  judgment  for  costs,  we  think  the  appeal 
from  the  judgment  for  cost  is  well  taken :  School  Dis- 
trict No.  30  V.  Alameda  Constr.  Co.,  87  Or.  132,  142, 
143  (169  Pac.  507,  788). 

The  judgment  for  costs  will  be  modified  in  accord- 
ance herewith. 

Afpiembd  in  Pabt.    Modified  in  Pabt.    Bbheab- 
ING  Denied. 

McBbide,  C.  J.y  and  Johns  and  Bennett,  JJ.,  con- 
cur. 


Argued  April  16,  affirmed  May  27,  1919. 

PUFFER  V.  BADLEY. 

(181  Pac.  1.) 

Brokers— Oompensatlon— Agreement — Statnte  of  Frauds. 

1.  Section  808,  L.  O.  L.,  as  amended  by  Laws  of  1917,  page  786, 
declaring  an  agreement  employing  a  broker  to  buy  or  sell  real  estate 
for  compensation  to  be  invalid  unless  in  writing  and  subscribed  by 
the  party  to  be  charged  or  his  agent,  describing  the  land  and  stating 
the  commission  to  be  paid,  is  satisfied  by  a  written  agreement  so 
executed  after  the  performance  of  the  services. 

Brokers — ^Employment — Contract  IMdence  of  Agency— -Admissibility. 

2.  A  written  agreement,  to  pay  a  broker  aNtated  compensation 
for  selling  real  estate,  satisfying  the  statute  of  frauds  and  purport- 
ing on  its  face  to  have  been  made  after  the  sale,  was  properly  ad- 
mitted in  evidence  to  show  the  relationship  of  principal  and  agent 
in  a  suit  for  money  had  and  received  by  such  broker. 

Brokers — ^Employment — ^Evidence  of  Agency — Sufficiency. 

3.  In  an  action  to  recover  money  received  by  defendant  as  plain> 
tiff's  agent  in  selling  real  estate^  based    upon   defendant's   alleged 
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failure  to  disclose  a  true  offer  made  by  the  purchaser  for  the  land 
sold,  evidence  held  sufficient  to  sustain  finding  that  defendant  was 
plaintiff's  agent. 

Broken — Action  to  Recover  Money  BecelTed  —  Eyidence  —  Value  of 
OonalderatlonB  Received  from  Sale. 

4.  f^vidence  as  to  the  market  value  of  lots  conveyed  to  plaintiff 
by  defendant  as  part  of  the  purchase  price  for  land  sold  by  plaintiff 
to  another  through  defendant  as  agent  is  admissible  in  action  to  re- 
cover the  sum  received  by  defendant  in  payment  for  such  lots  as  part 
of  an  original  cash  offer  for  plaintiff's  land,  not  disclosed  by  defend- 
ant to  plaintiff,  to  show  that  plaintiff  did  not  act  capriciously  in 
repudiating  the  transaction. 

Appeal  and  Brror— Harmlees  Error— Trial  Without  a  Jury-^Admis- 
sLcm  of  Incompetent  Bvidenee. 

5.  In  an  action  tried  by  a  court  without  a  jury,  admission  of 
irrelevant  and  incompetent  testimony,  objected  to,  is  not  prejudicial 
error,  where  no  injury  to  the  party  objecting  resulted  therefrom. 

Appeal  and  Brror— Review — Oonflictlng  Evidence. 

6.  Finding  by  the  trial  court  is  conclusive  on  appeal,  where  there 
was  a  sharp  conflict  in  the  evidence. 

Attorney  and  Qlient — ^Notice  to  Attorney— Imputation  to  PrlncipaL 

7.  Ejiowledge  of  an  attorney,  who  was  only  acting  for  plaintiff 
in  passing  upon  the  sufficiency  of  title  to  several  properties,  that  a 
purchaser  of  land  from  plaintiff  through  defendant,  a  broker,  had 
made  a  certain  offer  for  the  land,  and  that  some  of  the  properties 
received  by  plaintiff  i;^  part  payment  for  her  land  actually  belonged 
to  the  defendant,  does  not  charge  the  plaintiff  with  constructive 
knowledge,  where  such  attorney  in  every  other  detail  was  attorney 
for  the  purchaser. 

Brokers — ^Accounting  by  Broker — ^Tender — Sufficiency. 

8.  The  fact  that,  when  a  principal  tendered  her  broker  a  deed  to 
lots  conveyed  to  her  by  him,  and  demanded  payment  of  money  re- 
tained by  such  broker  from  the  proceeds  of  land  sold  by  him  for  her, 
she  made  no  mention  of  furniture  included  with  a  lot  conveyed  to 
her  does  not  invalidate  the  rescission,  where  the  broker  refused  to 
rescind. 

[As  to  amount  of  compensation  of  real  estate  broker  where 
contract  fails  to  fix  rate,  see  note  in  Ann.  Oas.  1912A,  1267.] 

Prom  Multnomah :  Calvin  XJ.  Gantbnbbin,  Judge. 
Department  1. 

This  is  an  action  for  money  had  and  received  by 
the  defendant  for  the  use  of  the  plaintiff.  The  com- 
plaint is  in  the  usual  form,  and  the  answer  is  a  general 
denial.    Upon  stipulation  the  case  was  tried  by  the 
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court  without  a  jury.  The  evidence  discloses  the  fol- 
lowing facts:  The  plaintiff,  a  widow,  was  the  owner 
of  certain  business  property  on  Washington  Street 
in  Portland,  upon  which  there  was  a  mortgage  for 
$13,000.  The  property  was  assessed  at  $31,200. 
Being  in  financial  straits,  she  was  trying  to  sell  this 
property,  and  the  defendant,  learning  this  fact,  in- 
formed J.  R.  Ellison  of  the  fact,  and  the  latter 
authorized  defendant  to  offer  plaintiff  $10,000  in 
cash,  and  his  residence  property  at  the  comer  of  37th 
and  Morrison  Streets  in  Portland,  which  was  valued 
at  $5,000.  Plaintiff  insists  that  this  offer  was  never 
disclosed  to  her,  but  that  defendant  told  her  that 
Ellison  was  willing  to  pay  her  $4,000  in  cash  and  con- 
vey to  her  the  residence  property  mentioned,  and  cer- 
tain other  lots,  which  in  fact  belonged  to  defendant. 
The  latter  offer  was  finally  accepted  by  her,  and  when 
she  conveyed  her  property  to  Ellison,  she  received  the 
$4,000,  in  cash,  less  a  commission  of  $750  which  she 
paid  to  defendant,  and  some  incidental  expenses,  and 
also  received  deeds  to  the  properties  already  referred 
to.  In  one  of  the  houses  conveyed  to  her  by  defend- 
ant, there  was  some  furniture  which  was  included  in 
the  conveyance.  Thereafter,  discovering  that  defend- 
ant had  received  $6,000  of  the  original  cash  offer,  in 
payment  for  the  lots  which  he  had  deeded  to  her,  and 
that  he  had  not  disclosed  to  her  the  offer  as  made  by 
Ellison,  plaintiff  tendered  him  a  deed  to  such  property 
and  made  a  demand  for  the  $6,000,  which  was  refused, 
and  she  brought  this  action.  At  the  conclusion  of  the 
trial,  the  court  made  findings  of  fact,  and  entered  a 
judgment  in  favor  of  plaintiff,  from  which  defendant 
appeals.  The  further  facts  will  be  found  in  the 
opinion.  Affibmed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment  by  Mr.  A.  O.  Thompson. 

For  respondent  there  was  a  brief  over  the  names  of 

Mr.  George  W.  Gearhart  and  Mr.   H.   H.   Northup, 

with  an  oral  argument  by  Mr.  Gearhart. 

•    ^^ 
BENSON,  J. — ^1.  Our  attention  is  first  called  to  the 

fact  that  the  court  admitted  in  evidence,  over  defend- 
ant's objection,  a  written  instrument  which  reads 
thus: 

**For  services  rendered  in  the  sale  of  my  property 
located  between  16th  and  17th  Street  on  Washington 
Street  and  more  fully  described  as  Number  531  on 
Alder  Street  and  528-528y2  and  530  on  Washington 
Street  in  the  City  of  Portland,  State  of  Oregon,  I 
hereby  agree  to  pay  to  0.  V.  Badley  the  agent  who 
sold  said  property  to  one  J.  R.  Ellison  the  sum  of 
Seven  Hundred  and  Fifty  ($750.00)  Dollars  and  I 
hereby  order  and  direct  Geo.  W.  Gearhart  the  attorney 
for  J.  R.  Ellison  to  pay  to  0.  V.  Badley  said  sum  of 
$750.00  when  final  settlement  is  made  and  Mr.  Ellison's 
part  of  the  agreement  for  the  exchange  of  the  prop- 
erties is  fulfilled,  said  contract  being  a  part  of  this 
memorandum. 

**CoRA  E.  Puffer. 

*' Received  payment  8-25-1917. 

**0.  V.  Badley.'' 

This  document  was  introduced  by  the  plaintiff  as 
evidence  of  the  fiduciary  relation  existing  between 
plaintiff  and  defendant  in  the  transactions  involved 
herein.  Defendant  argues  that  it  is  inadmissible  for 
the  reason  that  it  does  not  satisfy  the  requirements  of 
Section  808,  L.  0.  L.,  as  amended  by  Laws  of  1917, 
page  786,  which  is  the  statute  of  frauds.  The  portions 
of  this  statute  which  are  to  be  considered  in  this  con- 
nectioni  are  as  follows: 
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* '  In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent;  evidence,  therefore,  of  the  agree- 
ment shall  not  be  received  other  than  the  writing,  or 
secondary  evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law:  *  *  8.  An  agreement  entered  into 
subsequent  to  the  taking  effect  of  this  act,  authorizing 
or  employing  an  agent  or  broker  to  sell  or  purchase 
real  estate  for  a  compensation  or  commission;  pro- 
vided, however,  that  if  the  note  or  memorandum  of 
such  agreement  be  in  writing  and  subscribed  by  the 
party  to  be  charged,  or  by  his  lawfully  authorized 
agent,  and  contains  a  description  of  the  property  suffi- 
cient for  identification,  and  authorizes  or  employs  the 
agent  or  broker  named  therein  to  sell  such  property, 
and  expresses  with  reasonable  certainty  the  amount 
of  the  commission  or  compensation  to  be  paid  such 
agent  or  broker,  such  agreement  of  authorization  or 
employment  shall  not  be  void  for  failure  to  state  a 
consideration. ' ' 

2.  It'  is  clear  that  the  writing  in  question  satisfies 
every  requirement  of  the  statute,  including  the  sig- 
nature of  the  defendant,  but  it  is  urged  that  the  instru- 
ment discloses  upon  its  face  the  fact  that  it  was  exe- 
cuted after  the  sale  was  made,  and  was  not  signed  by 
the  defendant  until  after  the  payment  of  the  com- 
mission therein  specified.  We  are  of  the  opinion, 
however,  that  a  written  memorandum  of  the  agree- 
ment executed  after  the  performance  of  the  services 
satisfies  the  demands  of  the  statute  just  as  effectively 
as  if  it  were  written  and  signed  prior  thereto,  and  in 
this  view  we  are  supported  by  the  cases  of  In  re  Bal- 
four <&  Garrette,  14  Cal.  App.  261  (111  Pac.  615) ; 
Car  ring  ton  v.  Smithers,  26  Cal.  App.  460  (147  Pac. 
225) ;  Muir  v.  Kane,  55  Wash.  131  (104  Pac.  153,  19 
Ann.  Cas.  1180;  26  L.  R.  A.  (N.  S.)  519) ;  Ide  v.  Stan^ 
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ton,  15  Vt.  684  (40  Am.  Dec.  698).  The  writing  in 
question  was  properly  admitted  in  evidence,  and  very 
clearly  tended  to  establish  plaintiff's  contention  that 
the  relation  of  principal  and  agent  existed  between 
herself  and  defendant  in  the  transactions  which  are 
the  subject  matter  of  the  controversy. 

3.  It  was  defendant's  contention  that  he  was  at  no 
time  acting  as  the  agent  for  plaintiff,  but  that  through- 
out the  entire  negotiations  he  was  representing  Elli- 
son only.  In  support  of  this  theory  he  offered  in  evi- 
dence the  deposition  of  R.  W.  Zimmerman,  who  at 
the  time  of  taking  the  deposition,  and  at  the  time  of 
trial,  was  with  the  American  Expeditionary  Force  in 
Prance.  By  this  evidence  it  was  sought  to  establish 
that  Zinmierman  was  a  real  estate  broker  acting  in- 
dependently of  defendant,  with  whom  plaintiff  hald 
''listed"  her  property  for  sale;  that  he,  as  her  agent, 
had  conducted  the  negotiations  with  defendant  as  the 
agent  of  Ellison ;  had  communicated  to  her,  by  tele- 
phone, the  full  details  of  Ellison's  original  offer, 
which  had  been  rejected  by  her ;  that  before  the  bar- 
gaining was  finally  concluded,  he  was  called  into  the 
public  service,  and  left  the  conclusion  of  affairs  en- 
tirely in  the  hands  of  Badley,  the  defendant. 

This  evidence  was  not  excluded  by  the  court,  but 
was  admitted  ** subject  to  the  objection,",  the  court 
evidently  treating  the  case,  so  far  as  procedure  is 
concerned,  as  if  it  were  a  suit  in  equity.  However, 
the  court  at  the  same  time  announced  that  in  weigh- 
ing the  evidence  he  should  not  consider  the  evidence 
tending  to  prove  agency  in.  Zimmerman,  for  the 
reason  that  if  theiTe  were  any  such  agency  its  proof 
rested  in  parol,  and  was  incompetent,  as  violating  the 
statute  of  frauds  as  prescribed  in  Section  808,  L.  0.  L. 
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It  may  be — although  it  is  not  necessary  for  ns  to 
decide — that  such  parol  evidence  is  admissible  col- 
laterally, to  show  the  relationship  of  the  parties, 
where  the  enforcement  of  the  specific  contract  is  not 
an  issue,  but,  having  all  of  the  evidence  before  us,  and 
giving  it  all  of  the  effect  to  which  it  is  entitled,  the 
finding  of  the  trial  court  that  the  defendant  was  the 
agent  of  plaintiff,  is  fully  justified. 

4,  5.  Plaintiff  introdfuced,  over  the  objection  of  de- 
fendant, the  testimony  of  B.  D.  Sigler  as  to  the  market 
value  of  the  properties  which  were  conveyed  by  de- 
fendant to  plaintiff,  and  this  ruling  is  assigned  as 
error.  Plaintiff  concedes  that  under  the  pleadings, 
this  evidence  is  not  strictly  relevant  to  the  issues, 
but  urges  that  it  was  relevant  and  competent  for 
the  purpose  of  showing  that  plaintiff  did  not  act 
capriciously  in  repudiating  the  transaction  of  which 
she  complains,  but  had  a  real  grievance.  For  this  pur- 
pose it  was  admissible,  but  even  if  it  were  other- 
wise, we  are  unable  to  discover  wherein  the  defendant 
suffered  any  injury  therefrom,  since  the  .final  de- 
termination of  the  cause  is  based  upon  the  fact  that 
the  relation  of  principal  and  agent  existed  between 
the  parties,  and  that  defendant,  while  acting  as  agent 
for  plaintiff,  failed  to  disclose  to  her  the  true  offer 
made  by  Ellison  for  her  property.  In  WUliams  v. 
Burdick,  63  Or.  41  (125  Pac.  844,  126  Pac.  603),  we 
find  this  language: 

**In  an  action  tried  by  a  court  without  a  jury,  the 
receipt  of  incompetent  evidence,  properly  excepted 
to,  is  not  prejudicial,  unless  injury  has  necessarily 
resulted.  * ' 

6.  It  is  also  urged  that  plaintiff  must  fail  by  reason 
of  the  fact  that  she  had  both  actual  and  constructive 
knowledge  of  Ellison's  offer,  and  of  the  fact  that  some 
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of  the  properties  belonged  to  defendant  before  the 
deal  was  finally  consummated.  Regarding  actual 
knowledge,  the  defendant  introduced  evidence  to  the 
effect  that  Zinmiermaa,  in  a  telephone  conversation, 
informed  Mrs.  Puffer  of  Ellison's  offer,  and  that  she 
rejected  it  This  testimony  is  flatly  contradicted  by 
her,  and  the  conflict  is  conclusively  disposed  of  by  the 
finding  of  the  trial  court. 

7.  The  contention  of  defendant  in  reference  to  con- 
structive knowledge  is  based  upon  the  theory  that 
George  W,  Gearhart  was  acting  as  legal  adviser  for 
plaintiff  in  the  transaction,  and  that  he  had  full  knowl- 
edge of  the  facts.  The  record  discloses  that  Gearhart 
was  representing  Ellison  in  the  matter,  while  Mrs. 
Puffer  was  relying  upon  the  services  and  advice  of 
Judge  H.  H.  Northup.  Judge  Northup  at  this  time 
became  ill,  and  asked  Mr.  Gearhart  to  act  for  him  in 
passing  upon  the  suflSfeiency  of  the  title  to  the  several 
properties,  as  disclosed  by  the  several  abstracts.  This 
he  did,  and  Mrs.  Puffer  accepted  his  assurance  as 
to  the  title  in  the  tracts  of  land.  It  is  conceded  by  all 
that  in  every  other  detail,  Mr.  Gearhart  was  the  at- 
torney for  Ellison.  Therefore  any  knowledge  vhich 
Gearhart  may  have  had  as  to  the  Ellison  offer,  and  the 
source  of  the  real  estate  which  was  actually  conveyed, 
cannot  be  imputed  to  the  plaintiff,  for : 

"The  rule  that  notice  to  an  agent  is  notice  to  his 
principal  is  not  ^applicable  unless  the  notice  has 
reference  to  business  in  which  the  agent  is  engaged 
under  authority  from  the  principal,  and  is  pertinent 
to  matters  coming  within  that  authority ;  and  hence  a 
principal  is  not  aflfected  with  knowledge  which  the 
agent  requires  while  not  acting  in  the  course  of  his 
employment,  or  which  relates  to  matters  not  within  the 
scope  of  his  authority,  unless  the  agent  actually  com- 
municates his  information  to  the  principal'*;  2  C.  J. 
863. 
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8.  It  is  further  urged  that  when  plaintiff  tendered 
to  defendant,  a  deed  to  the  properties  conveyed  to  her 
by  him,  and  demanded  payment  of  the  money  he  had 
received  therefor  from  Ellison,  she  made  no  mention 
of  the  furniture  which  was  in  the  Firland  house.  In 
regard  to  this  it  may  be  said,  that  there  is  evidence 
to  the  effect  that  when  she  made  her  demand  for  a 
rescission,  the  defendant  promptly  announced  that 
the  transaction  was  a  closed  incident,  and  that  he 
would  not  rescind.  Under  such  circumstances,  further 
details  would  have  been  futile,  and  not  required. . 

We  find  no  reversible  error  'in  the  record,  and  the 
judgment  is  affirmed.  Affirmed. 

MoBbidc!,  C.  J.y  and  Burnett  and  Habbis,  JJ.,  con- 
cur. 


Argued  April  23,  affirmed  May  27,  1919. 

GUNTLEY  V.  NORTHERN  PAC.  TERMINAL  CO. 

(181  Pac.  4.) 

Appeal  and  Error  —  Sevlew  —  Noiuniit  —  Direction  of  Verdict  —  Evi- 
dence. 

1.  Appellate  court,  in  considering  appeal  where  trial  court's  action 
in  overruling  motions  for  nonsuit  ana  for  a  directed  verdict  is  as- 
signed as  error,  will  assume  that  plaintifTs  testimony  is  true. 

Master    and    Servant  —  Injnry   to   Employee  —  Oontrlbatory    Negli- 
gence— SnAciMiey  of  Evidence.  ^ 

2.  In  warehouse  employee's  action  for  injuries  from  spike  in  box- 
car door  placed  alongside  of  warehouse,  at  foot  of  steps,  with  spike 
protruding  toward  steps,  involving  question  of  whether  employee  was 
contributorily  negligent  in  failing  to  avoid  the  door,  evidence  held 
to  sustain  verdict  for  employee. 

From  Multnomah :  Calvin  U.  Gantbnbein,  Judge. 

Department  2. 

The  plaintiff   alleges    that   the    Northern   Pacific 
Terminal  Company  is  an  Oregon  corporation  with 
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its  principal  oflSce  in  Portland,  engaged  in  the  switch- 
ing and  transfer  of  cars  and  trains  from  spnrs, 
switches,  side-tracks  and  warehouses,  to  and  upon 
different  lines  in  the  City  of  Portland,  for  profit,  gain 
and  hire ;  that  the  defendant  American  Can  Company 
is  a  New  Jersey  corporation,  authorized  to  do  busi- 
ness in  the  State  of  Oregon  and  engaged  in  the  manu- 
facture of  tin  cans  and  containers,  for  which  it  em- 
ploys agents,  servants  and  laborers,  and  is  conducted 
for  profit ;  that  about  October  2, 1917,  the  plaintiff  was 
employed  by  the  defendant  can  company  as  a  com- 
mon laborer  in  and  about  Municipal  Warehouse  No,  A, 
in  the  City  of  Portland,  near  the  plant  of  that  com- 
pany, and  that  on  the  date  mentioned  the  defendants 
placed  *  *  alongside  of  the  south  front  of  said  warehouse 
at  and  near  the  said  steps  a  boxcar  door,  and  from 
said  door  there  protruded  a  spike,  being  a  forty- 
penny  nail,  from  the  said  door  on  the  outside^  and 
plaintiff  being  compelled  to  pass  down  the  said  steps 
and  by  and  alongside  of  said  door,  and  while  so  pass- 
ing his  shoe  of  his  right  foot  was  caught  and  became 
fastened  on  said  spike,  thereby  suddenly  and  violently 
throwing  plaintiff  to  the  ground  and  thereby  seriously 
and  permanently  injuring  plaintiff  as  hereinafter 
complained  of.'*  It  is  further  averred  that  the  de- 
fendants carelessly  and  negligently  placed  and  left  the 
door  against  the  side  of  the  warehouse,  **near  and  at 
said  steps  and  at  and  alongside  of  said  walk  and  foot- 
passage  and  where  said  servants,  employees  and 
laborers  were  required  to  pass  and  travel  along,'*  and 
allowed  and  permitted  **a  spike  as  aforesaid  to  stick 
and  protrude  out  from  said  door,  and  thereby  and  on 
account  of  said  carelessness,  recklessness  and  negli- 
gence plaintiff  received'*  the  injuries  of  which  he 
complains.    The  plaintiff  aUeges  that  prior  to  his  ac- 
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cident  he  had  rejected  the  provisions  of  the  "Work- 
men's Compensaf;ion  Acf  and  his  rejection  was  ac- 
cepted by  the  can  company  and  filed  with  the  state 
Industrial  Accident  Commission. 

The  defendants  filed  separate  answers,  admitting 
their  corporate  character  but  denying  that  the  plain- 
tiff  had  rejected  the  ''Workmen's  Compensation 
Act''  as  alleged  and  traversing  all  other  material  al- 
legations of  the  complaint.  As  a  further  and  separate 
defense  the  defendants  plead  in  effect,  ''that  the  path- 
way and  steps  along  which  plaintiff  was  passing  were 
free  of  obstruction  and  that  the  injury  received  by 
the  plaintiff,  if  any,  was  caused  wholly  and  solely  by 
the  recklessness  and  negligence  of  the  plaintiff  him- 
self, and  was  not  caused  in  any  degree  by  any  reck- 
lessness or  carelessness  on  the  part"  of  either  of  the 
defendants. 

The  plaintiff  replied  to  each  answer,  denying  all  new 
matter. 

The  case  was  tried  before  a  jury,  which  returned  a 
verdict  for  the  plaintiff  against  both  defendants,  upon 
which  judgment  was  entered  and  from  which  they 
appeal. 

During  the  trial  each  defendant  moved  for  a  judg- 
ment of  nonsuit  and  after  the  testimony  was  all  taken, 
for  a  directed  verdict,  which  motions  were  overruled. 
After  judgment  was  entered  each  defendant  moved  for 
a  new  trial  and  those  motions  also  were  overruled. 
The  defendants  assign  as  error  that  there  is  insuffi- 
cient evidence  to  justify  the  verdict  and  judgment; 
"that  the  said  verdict  and  judgment  are  against  the 
law,  and  with  reference  thereto  it  appears  from  the 
plaintiff's  own  evidence  that  the  alleged  injury  to  the 
plaintiff  occurred  in  broad  daylight,  and  that  the  car 
door  and  alleged  spike  on  which  plaintiff  claims  to 
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have  been  injured  were  plainly  visible  to  anyone 
using  his  sense  of  sight;  that  there  was  ample  room 
for  plaintiff  to  pass  and  repass  to  avoid  the  same; 
that  the  same  was  not  in  the  direct  path  on  which 
plaintiff  was  going  at  the  time  of  the  injury,  and  that 
any  person  using  reasonable  prudence  could  pass 
and  repass  the  place  where  the  said  door  and  the  said 
spike  were  placed  without  coming  in  contact  with  the 
same  * ' ;  and  that  the  court  erred  in  overruling  the  de- 
fendants* motions  for  nonsuit  and  for  a  directed  ver- 
dict. No  exceptions  were  taken  to  the  charge  of  the 
trial  court.  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr,  James  G.  Wilson,  Messrs.  Teal,  Minor  <&  Win- 
free  and  Mr.  George  B.  Guthrie,  with  an  oral  argu- 
ment by  Mr.  WUson. 

For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  J.  C-  Simmons. 

JOHNS,  J. — The  question  to  be  determined  is 
whether  or  not  the  evidence  is  suflBcient  to  sustain  the 
verdict.  It  appears  from  the  record  that  while  em- 
ployees of  the  terminal  company  were  engaged  in 
switching  they  found  a  car  door  lying  on  the  track 
at  a  pbint  near  the  steps  of  the  warehouse  which  the 
plaintiff  descended  at  the  time  he  received  his  al- 
leged injuries;  that  with  the  assistance  of  some  em- 
ployees of  the  can  company  they  removed  the  door 
from  the  track  and  placed  it  against  the  wall  of  the 
warehouse  at  the  foot  of  the  steps;  that  large  spikes 
protruded  through  and  on  the  outside  of  the  car  door 
towards  the  steps;  that  in  going  from  the  office  to 
the  warehouse  the  plaintiff  usually  came  down  the 
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steps  and  took  a  path  that  ran  over  to  the  warehouse, 
and  that  on  the  morning  in  question,  in  going  Mown 
those  steps  his  foot  came  in  contact  with  one  of  the 
spikes  protruding  from  the  car  door,  as  the  result  of 
which  he  fell  to  the  ground  and  sustained  his  injuries. 

The  accident  happened  about  7 :05  a.  m.  on  October 
2,  1917,  when  the  weather  was  clear.  The  testimony 
of  numerous  witnesses  for  the  defense  tended  to  show 
that  the  car  door  had  been  removed  from  the  track 
and  placed  against  the  wall  of  the  warehouse  about 
ten  or  twelve  days  before  the  accident,  from  which  it 
was  contended  that  the  plaintiff  in  the  ordinary  course 
of  his  work  knew  that  the  car  door  was  there  and 
should  have  seen  the  protruding  spikes;  that  he  had 
an  unobstructed  pathway  and  that  therefore  he  was 
guilty  of  contributory  negligence  which  would  bar 
his  recovery.  It  must  be  conceded  that  the  evidence 
of  such  witnesses  was  positive  and  unqualified  on  that 
point. 

The  plaintiff  testified  'as  follows : 

*'Q.  Had  you  noticed^  that  door  there  prior  to 
that  morning? 

**A.  I  never  seen  that  door  before.  •  • 

'  *  Q.  The  first  time  you  saw  this  door  was  when  you 
got  hurt? 

*'A.  When  I  got  hurt  was  the  first  time  I  ever 
seen  that  door. 

**Q.  You  didn't  know  how  it  got  there,  or  any- 
thing about  it,  did  you  T 

''A.  No,  sir.  •  • 

*'A.  I  sat  there,  and  I  was  looking  at  that  door, 
I  looked  up  and  I  saw  the  hinges  broken,  and  I 
looked  down- at  the  bottom  and  I  seen  that  spike. 
That  was  the  first  time  I  noticed  it.  •  • 

'*Q.  Now,  Mr.  Guntley,  isn't  it  a  fact  that  that 
door  had  been  there  alongside  of  the  warehouse 
since  the  23d  day  of  September,  1917 1 


May,  1919.]     Guntlby  v.  Northern  Pac.  T^huinail  Co.    373 

**A.  I  never  seen  that  door  before,  until  that 
time.  •  • 

"Q.  Aid  you  hadn't  noticed  that  doort 

' '  I  never  seen  'that  door  anywhere,  until  I  got  hurt 
that  morning.  *  * 

'*A.  No;  but  in  sitting  there  on  those  steps,  waiting 
to  be  taken  home,  I  was  looking  at  that  door,  as  I 
stated  before.  That  is  why  I  say — ^I  claim  that 
that  door  was  pulled  over  on  that  platform  about  14 
inches.  •  • 

"Q.  And  (you)  came  out  there  and  sat  again; 
that  was  the  first  time  you  ever  knew  there  was  a  nail 
there  T 

"A.  That  was  the  first  time  I  ever  knew  the  nail 
was  there. '  * 

Ben  Paul,  a  witness  for  the  plaintiff,  testified  thus : 

''Q.  Now,  were  you  down  at  the  warehouse  on 
the  first  of  October? 

*'A.  Yes,   sir. 

*'Q.  What  was  done  there  on  that  day,  the  first 
day  of  October,  and  the  day  before  Mr.  Guntley  got 
hurt,  in  reference  to  a  boxcar  door;  what  was  done? 

'*A.  Well,  the  door  came  off  of  the  car,  and  that 
is  all  I  know;  so  the  morning  before  it  was  put  up 
there,  a  fellow  that  was  on  the  train — some  railroad 
fellows— came  up  there,  and  asked  Mr.  Gunderson 
to  help  put  the  door  up —  •  * 

*'Q.  Well,  then,  what  did  you  and  Mr.  Gunderson 
do,  Mr.  Paul? 

**A.  Well,  we  put  up  the  door,  and  carried — the 
railroad  fellows  came  in  on  the  switch  that  morning, 
and  the  door  laid  across  the  track  where  there  is  a 
little  switch  that  turned,  and  closed  their  switch,  and 
they  couldn't  throw  the  switch  on  account  of  the  door 
being  there;  and  so  these  railroad  fellows  came  up 
there  and  asked  Mr.  Gunderson  if  they  could  get  any- 
body to  help  them,  and  I  happened  to  be  inside  of  the 
building.  No.  A,  working,  and  he  happened  to  see  me, 
and  he  asked  me  to  come  and  help  him ;  so  we  picked 
up  the  door  and  set  it  up  beside  the  building.  *  * 
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'*Q.  Was  that  the  day  before  Mr.  Gtmtley  got 
hurt? 

**A.  It  was  a  day  or  two  before  he  got  hurt.  I 
couldn't  remember  just  what  day  it  was.  Me  and  a 
couple  of  boys  put  it  up,  and  I  went  back  to  my  work. 

'*Q.  Where  did  you  get  the  door  fromt 

"A.  We  got  it  across  the  track.  *  * 

'  *  Q.  Then  where  did  you  put  it,  Mr.  Paul,  from  this 
place?  ' 

*'A.  We  carried  it  in  and  put  it  beside  the  build- 
ing, right  by  the  lower  steps  where  you  go  up  to  the 
little  oflSce  door.  *  * 

*'Q.  And  who  assisted  you  in  putting  that  door  up 
there  T 

**A.  Mr.  Gunderson. 

"Q.  And  who  else? 

'*A.  The  railroad  fellows. 

*'Q.  The  fellows  that  were  with  the  engine! 

''A.  With  the  engine;  yes,  sir. 

''Q.  And  Mr.  Gunderson  is  with  the  American  Can 
Company? 

**A.  Yes,  sir. 

**Q.  And  what  position  did  he  hold  at  that  timet 

''A.  Well,  he  holds — ^he  is  superintendent,  or  some- 
thing. I  don't  understand;  but  I  know  he  hired  mo 
to  go  to  work. 

**Q.  Some  kind  of  an  officer  or  foreman! 

**A.  Yes,  sir.  *  * 

**Q.  Well,  what  did  you  see  there! 

''A.  Well,  I  seen  three  spikes  in  the  door.  . 

''Q.  And  how  far  were  they  protruding  out  of  the 
door,  if  any  at  all! 

**A.  Well,  they  were  out  from  the  door  about  two 
and  one-half  inches.  *  * 

**Q.  And  how  high  from  the  ground  was  that  spike 
that  was  bent  toward  the  steps! 

**A.  Well,  I  judge  it  was  about  a  couple  of  inches 
from  the  ground,  or  three,  or  something  like  that," 

James  Carsner  testified  for  the  plaintiff  as  follows : 

**Q.  I  will  ask  you  in  going  from  this  place  to  the 
American  Can  Company,  is  it  traveled  by  the  laborers 
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and  the  servants  in  that  warehouse — ^whether  or  not 
this  route  down  there  to  the  American  Can  Company 
is  traveled? 

**A,  Across  the  railroad  t    Yes,  sir. 

**Q.  That  is  usually  and  customarily  traveled? 

**A.  Yes,  sir;  it  is  the  short  cut  through  there. 

*'Q.  And  what  would  be  the  long  cut? 

*'A.  You  would  have  to  come  out  here,  and  come 
down  these  stairs  and  around  back  here,  and  go 
around  by  the  crates  and  around  b^  the  factory. 
There  are  crates  right  there  by  the  niunicipal  scales.  *' 

1.  The  testimony  of  this  witness  tended  to  show 
that  the  door  was  removed  from  the  track  and  placed 
against  the  warehouse  the  day  before  the  accident. 
Assuming,  as  we  must  for  the  purpose  of  this  opinion, 
that  the  testimony  on  the  part  of  the  plaintiff  was 
true,  it  would  show  that  the  switching  crew  of  the 
terminal  company  found  the  car  door  lying  on  the 
track  in  front  of  the  engine  and  with  the  aid  of  Mr. 
Gunderson,  the  foreman  of  the  can  company,  it  was 
removed  from  the  track  and  placed  against  the  wall 
of  the  warehouse  at  the  foot  of  the  steps  which  were 
used  by  employees  of  the  can  company  in  going  to 
and  froija  the  office  to  the  warehouse,  and  that  on  the 
outside,  projecting  from  the  car  door,  were  three  or 
four  large  spikes  pointing  toward  the  steps;  that  the 
car  door  was  removed  from  the  track  th^  day  before 
the  accident  and  was  never  seen  by  the  plaintiff  until 
the  morning  that  he  received  his  injuries  and  that  he 
was  injured  in  going  down  the  steps  in  his  customary 
manner,  by  coming  in  contact  with  one  of  the  protrud- 
ing spikes,  without  any  knowledge  of  its  presence 
there. 

The  spike  in  the  car  door  was  the  proximate  cause 
of  the  injuries  and  the  door  had  b6en  placed  against 
the  warehouse  wall  by  the  joint  action  of  the  em- 
ployees of  both  defendants.    While  those  employees 
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testified  positively  that  it  was  placed  there  about  ten 
days  before  the  accident,  the  above  testimony  on  the 
part  of  the  plaintiff  tends  to  show  that  it  was  so  placed 
the  day  before  the  accident,  and  the  plaintiff  testified 
that  he  saw  it  for  the  first  time  on  the  morning  of  the 
accident 

Among  others,  the  court  gave  the  following  instruc- 
tions: 

''The  law  requires  a  person  to  use  his  ordinary 
senses  of  sight  and  hearing  for  the  protection  of  him- 
self against  injury. 

'  ■  If  you  believe,  from  the  evidence  in  this  case,  that 
the  door  in  question  was  placed  in  a  i)osition  so  as 
to  give  ample  room  for  passage  alongside  of  it,  and 
that  a  person  paying  ordinary  attention  to  his  walking 
would  have  noticed  the  same  and  avoided  said  door, 
then  and  in  that  event  you  are  instructed  that  the  de- 
fendants are  not  liable  in  this  case,  and  the  plain- 
tiff cannot  recover  anything  herein. 

**If  you  believe,  from  the  evidence,  that  the  plain- 
tiff at  the  time  of  the  alleged  injury,  by  which  he 
claims  to  have  been  injured  in  this  case,  was  rushing 
down  the  stairs,  and  not  paying  the  attention  to  where 
he  was  going  that  an  ordinarily  prudent  man  would 
have,  under  the  circumstances,  and  by  reason  of  said 
fact  the  injury  occurred,  then  and  in  that  event  you  are 
instructed  that  the  plaintiff  was  guilty  of  contributory 
negligence — negligence  contributing  to  the  injury,  and, 
therefore,  could  not  recover. 

''It  is  indisi)utably  shown  in  this  case  that  the  place 
where  the  plaintiff  claims  to  have  been  injured  was 
on  premises  belonging  to  the  city  of  Portland,  and 
not  owned  by  the  defendant,  the  Northern  Pacific 
Terminal  Company,  or  by  the  defendant,  The  Ameri- 
can Can  Company.  There  was  no  duty  on  the  part 
of  the  defendant,  Northern  Pacific  Terminal  Com- 
pany, or  on  the  part  of  the  defendant.  The  American 
Can  Company,  to  keep  said  premises  in  a  safe  condi- 
tion for  tne  plaintiff,  and  the  only  duty  owed  by  the 
defendant,  Northern  Pacific  Terminal  Company,  and 
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the  defendant,  The  American  Can  Company,  was  not 
wantonly  to  injure  the  plaintiff.  ' 

"Before  a  plaintiff  can  recover  any  sum  whatever 
from  a  defendant,  the  defendant  must  have  violated 
some  duty  which  he  owed  to  that  plaintiff.  If  you  find 
from  the  evidence,  therefore,  that  the  door  in  question 
was  placed  at  the  point  in  question  by  any  employee 
of  the  Northern  Pacific  Terminal  Company  of  Oregon, 
or  by  the  American  Can  Company,  but  was  not  placed 
there  wantonly  or  maliciously,  then  and  in  that  event 
you  are  instructed  that  the  plaintiff  cannot  recover  in 
this  case  any  verdict  whatever  against  the  defendant. 
Northern  Pacific  Terminal  Company,  or  the  defend- 
ant, The  American  Can  Company. 

''If  you  find  from  the  evidence  that  the  door  in 
question,  at  the  time  of  the  alleged  injury,  was  in  a 
location  where  any  ordinarily  prudent  person  would 
have  placed  the  same,  under  the  circumstances,  then 
there  was  no  negligence  on  the  part  of  the  defendants, 
or  their  employees,  in  placing  the  same  at  said  point,  if 
you  find  they  did  so  place  the  said  door,  and  in  that 
event  your  verdict  should  be  in  favor  of  the  defend- 
ants. * ' 

2.  Under  this  charge,  favorable  to  the  defendants, 
the  jury  found  for  the  plaintiff.  After  a  careful 
reading  of  the  entire  record  we  think  that  there  was 
sufficient  evidence  to  sustain  the  verdict.  The  judg- 
ment is  affirmed.  Affibmed. 

McBbide^  C.  J.,  and  Bean  and  Bennett,  J  J.,  concur. 
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Argued  March  27,  reversed  and  diffmiased  May  27,  1919* 

KIECHOFF  V.  BERNSTEIN. 

(181  Pac.  746.) 

Attorney  and  dleiit — Special  Trust— Fair  Dealing. 

l.'Tlie  law  requires  that  the  conduct  of  an  attorney,  when  dealing 
with  his  cHenti  shall  be  characterized  by  fairness^  hones^  and  good 
faith.  , 

Attorney  and  Olient— Dealings^— Burden  of  Proof. 

2.  When  a  client  challenges  the  fairness  of  a  contract  made  with 
his  attorney,  the  attorney  has  the  burden  of  showing,  not  only  that 
he  used  no  undue  influence,  but  also  that  he  gave  to  his  client  all 
the  information  and  advice  which  it  would  have  been  his  duty  to 
give,  if  he  himself  had  not  been  interested,  and  that  the  transaction 
was  as  beneficial  to  the  client  as  if  the  latter  had  dealt  with  a 
stranger. 

Attorney  and  Client— Contracts  for  Compensation. 

3.  A  client  is  ordinarily  not  entitled  to  relief  from  an  agreement 
concerning  compensation  to  be  paid  his  attorney,  unless  he  has  suf- 
fered injury  through  an  abuse  of  confidence  on  the  part  of  the  attor- 
ney. 

[As  to  compensation  of  attorney,  see  note  in  Ann.  Cas.  1916E, 
249.] 

Executors  and  Administrators — ^Attorney's  Pees — ^Amount. 

4.  An  attorney's  fee  of  $3,500,  allowed  by  the  County  Court  for 
services  rendered  to  executors  of  an  estate  worth  $98,886,  held  reason- 
able. 

Attorney  and  Client— Acconnting— Evidence.  ^        « 

5.  In  an  action  for  an  accounting,  by  the  administrator  of  a  de- 
ceased beneficiary  under  another's  will  against  attorneys  who  repre- 
sented such  beneficiary  in  procuring  his  share  under  the  will,  evi- 
dence held  to  show  that  defendants,  in  securing  a  compromise  of  a 
bona  fide  contest  of  the  will,  acted  in  good  faith  and  in  accordance  with 
instructions  from  the  beneficiary. 

Attorney  and  Client — ^Acconnting— Evidence. 

6.  In  an  action  for  an  accounting,  by  an  administrator  of  the  estate 
of  a  beneficiary  under  another's  will  against  attorneys  who  had  repre- 
sented such  beneficiary  in  securing  his  share  under  the  will,  evidenct* 
held  to  show  that  the  beneficiary  was  not  deceived  about  defendants  act- 
ing as  attorneys  for  the  executors  of  the  will,  as  well  as  for  such  bene- 
ficiary. 

Attorney  and  Client— Value  of  Services — Services  to  Beneficiary  of 
Estate. 

7.  Where  attorneys  for  a  foreign  beneficiary  kept  him  informed  of  the 
proceedings  in  the  estate,  and  appeared  in  and  settled  a  bona  fide  eon- 
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test  of  tlie  will,  and  forwarded  him  his  share,  amounting  to  over  $50|000y 
in  an  action  by  the  beneficiary's  administrator  against  such  attorneys  for 
an  accounting,  the  contention  that  valuable  services  were  not  performed 
by  defendants  for  the  beneficiary  individually,  silthough  they  were  also 
attorneys  for  the  estate's  executors,  cannot  be  sustained,  and  for  such 
^  serTiees  a  fee  of  $3,500,  which  was  approved  by  tbo  beneficiary,  was 
reasonable. 

» 

BiNNiTT,  X,  dissenting. 

From  Multnomah :  Oeobgb  B.  Baolby,  Judge. 

In  Banc. 

Daniel  Kunkel  died  on  January  17,  1914.  He  left 
an  estate  consisting  of  real,  and  personal  property  of 
the  aggregate  value  of  $98,886.08.  The  real  property 
embraced  three  lots  located  in  Portland.  Two  of 
these  lots  were  worth  $25,000  and  the  third  lot  was 
valued  at  $4,500.  The  personal  property  included 
cash  in  bank  amounting  to  $41,265.28,  a  secured 
promissory  note  which  was  worth  $27,500,  its  face 
value,  and  other  items  amounting  to  $620.80. 

Daniel  Kunkel  executed  a  will  on  December  2,  1912, 
by  the  terms  of  which  he  named  Edward  Schiller  and 
Peter  Wagner  as  executors;  he  devised  one  third  of 
his  real  property  to  his  wife  Anna  Kunkel;  and  the 
rem,ainder  of  his  estate  he  gave  to  his  brother  Samuel 
Kunkel  who  resided  in  Germany.  On  January  21, 
1914,  a  petition  was  filed  in  the  County  Court  of  Mult- 
nomah County  for  the  probate  of  the  will  and  on 
January  24th,  the  court  admitted  it  to  probate.  The 
defendants  Alexander  Bernstein  and  D.  Solis  Cohen, 
copartners  as  Bernstein  &  Cohen,  became  the  attor- 
neys for  the  executors. 

Alexander  Bernstein  had  for  more  than  twenty 
years  acted  as  attorney  for  Daniel  Kunkel.  During 
this  period  Bernstein  drew  several  wills  for  him,  in- 
cluding the  one  which  was  admitted  to  probate. 
When  Bernstein  prepared  the  will  of  December  2d, 


380  KiBCHOFF  V.  BEBKsTfim.  [92  Or. 

I  g__^m    ■iiHiMi  ■  ■  'iui-  ■-,-■_■■ — — J 

Daniel  Kunkel  gave  him  the  address  of  his  brother 
and  requested  Bernstein,  in  case  of  his  death,  to  com- 
municate to  his  brother,  Samuel  Kunkel,  the  fact  of 
his  death,  and  the  fact  that  the  will  named  Samuel 
Kunkel  as  a  beneficiary..  In  compliance  with  the  re- 
quest of  Daniel  Kunkel  the  defendants,  on  January 
17,  1914,  addressed  a  letter  to  Samuel  Kunkel,  in- 
forming him  of  the  death  of  his  brother  and  that  he 
was  named  in  the  will  as  one  of  the  beneficiaries. 
The  letter  explained  that  the  defendants  were  convey- 
ing this  information  in  conformity  with  a  request 
made  by  Daniel  Kunkel  at  the,  time  of  the  execution 
of  the  will.  Inclosed  with  the  letter  was  an  instru- 
ment which  the  defendants  had  prepared  for  the  pur- 
pose of  enabling  Samuel  Kunkel  to  appoint  Alexander 
Bernstein  as  his  attorney  in  fact.  After  referring  to 
this  instrument,  the  defendants,  in  their  letter,  re- 
quested Samuel  Kunkel  to  execute  the  power  of  attor- 
ney and  to  secure  the  acknowledgment  of  the  nearest 
American  consul  if  he  desired  Alexander  Bernstein 
to  act  as  his  attorney  in  fact.  ^  Under  date  of  Febru- 
ary 5,  1914,  Samuel  Kunkel  acknowledged  receipt  of 
the  letter  of  January  17th  and  a  few  days  afterwards 
he  forwarded  the  power  of  attorney  to  the  defend- 
ants who  received  it  on  or  about  March  3d. 

On  August  5,  1914,  Anna  Kunkel  commenced  a  con- 
test against  the  will.  Negotiations  for  a  compromise 
of  the  contest  resulted  in  a  settlement  under  the  terms 
of  which  Anna  Kunkel  received  all  the  real  property 
freed  from  encumbrances  and  all  claims  whatsoever 
and  the  sum  of  $1,500  for  her  attorneys;  and  the  re- 
mainder of  the  estate,  less  taxes  and  expenses  of  ad- 
ministration, became  the  property  of  Samuel  Kunkel. 

The  contest  having  been  disposed  of,  the  County 
Court,  on  November  18,  1914,  approved  the  final  ac- 
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count  of  the  executors,  including  an  item  of  $3,500 
allowed  as  compensation  for  services  rendered  to  the 
executors  by  their  attorneys,  the  defendants.  After 
paying  all  the  claims  against  the  estate,  taxes  and 
the  expense  of  administration,  there  remained  for 
Samuel  Kunkel  as  his  share  of  the  estate,  the  sum 
of  $27,589.02  in  cash  and  also  a  secured  promissory 
note  for  $27,500 ;  and  hence  the  aggregate  value  of  his 
portion  of  the  estate  then  remaining  was  $55,089.02 
plus  whatever  interest  may  have  been  due  on  the 
note.  Besides  this  aggregate  amount  of  $55,089.02 
distributed  at  the  close  of  the  administration  of  the 
estate  the  sum  of  $1,000  had  been  sent  to  Samuel 
Kunkel  on  May  7th,  and  consequently  his  portion  of 
the  estate  amounted  to  $56,089.02. 

When  Anna  Kunkel  commenced  the  proceeding  to 
contest  the  will,  Frank  C.  Hesse,  an  attorney  who  had 
studied  in  Germany  and  possessed  a  thorough  and 
accurate  knowledge  of  the  German  language,  was  re- 
tained to  assist  the  defendants.  On  November  19, 
1914,  the  defendants  wrote  to  Samuel  Kunkel  telling 
him  that  the  final  account  of  the  executors  had  been 
approved  and  that  Alexander  Bernstein  had  received 
from  the  executors  for  Samuel  Kunkel  the  sum  of 
$27,589.02  in  cash.  This  letter  also  informed  Samuel 
Kunkel  that /'for  the  professional  services  of  Messrs. 
Bernstein  &  Cohen  which  have  been  rendered  for  you 
to  date"  the  defendants  charged  $3,500  and  that  ''for 
Mr.  Hesse's  services'*  Alexander  Bernstein  had  paid 
$1,000,  leaving  $20,089.02  in  the  hands  of  Alexander 
Bernstein,  after  deducting  the  further  sum  of  $3,000, 
which  the  defendants  remitted  by  means  of  a  draft 
accompanying  'liis  letter.  In  explanation  of  the  fact 
that  only  $3,000  was  at  this  time  remitted  it  is  proper 
to  say  that  in  response  to  a  letter  written  by  the  de- 
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fendants  on  October  1st,  asking  Samuel  Kunkel  to 
say  **in  what  manner  and  how**  he  wished^ his  money 
sent  to  him  the  latter,  by  a  letter  dated  October  23d, 
directed  Bernstein  to  send  him  '  *  from  $2,000  to  $3,000 
the  same  way  as  the  first  $1,000  and  the  rest  not  until 
after  termination  of  the  war.**  However,  Samuel 
Kunkel  subsequently  changed  his  instructions  and 
under  date  of  November  26th,  wrote  to  the  defendants 
as  follows: 

**Eegarding  the  cash  money,  I  am  very  much  tor- 
mented by  the  children,  and  therefore  request  you, 
after  deduction  of  the  advance  and  charges  of  every 
nature,  and  after  you  have  deducted  for  yourself  the 
further  sum  of  $1,000  for  a  Christmas  present,  to 
send,  in  the  same  manner  as  the  $1,000  draft  thereto- 
fore remitted  to  me,  in  May,  everything.** 

The  directions  concerning  remittances  were  again 
altered  by  a  letter  dated  December  14th,  and  the  de- 
fendants were  ordered  to  remit  in  small  amounts  and 
at  intervals. 

Samuel  Kunkel  died  on  July  12,  1915.  In  Septem- 
ber, 1916,  Fritz  Kirchoff,  who  was  at  that  time  the 
consul  in  charge  of  the  German  consulate  in  Portland, 
Oregon,  was  appointed  administrator  of  the  estate  of 
Samuel  Kunkel,  deceased;  and  afterwards,  on  Janu- 
ary 27,  1917,  Fritz  Kirchoff,  as  such  administrator, 
brought  this  suit  against  the  defendants  Alexander 
Bernstein  and  D.  Solis  Cohen  for  an  accounting. 

The  complaint  is  drawn  upon  the  theory  that  the 
legal  services  performed  for  the  benefit  of  the  execu- 
tors of  the  estate  were  not  reasonably  worth  more 
than  $1,500,  and  that,  therefore,  for  the  reasons  spe- 
cified in  the  complaint  the  defendants  should  be  re- 
quired to  pay  back  $7,500.  The  complaint  avers  that, 
with  the  intent  to  take  a  corrupt  advantage  of  Samuel 
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Kunkel  and  for  the  purpose  of  placing  himself  in  a 
position  to  charge  and  to  collect  excessive  fees,  the 
defendants,  (a)  represented  to  Samuel  Kunkel  that  it 
was  necessary  and  proper  to  employ  them  and  to  ap- 
point Alexander  Bernstein  as  his  attorney  in  fact  and 
solicited  him  to  do  so;  (b)  advised  him  *'to  have  no 
communication  with  the  resident  American  consul  in 
Germany *'  concerning  the  estate;  and  (c)  concealed 
from  him  ''so  long  as  they  were  able,  the  amount  of 
said  estate,  and  understated  the  amount''  of  the  estate. 
It  is  also  averred  that  after  having  learned  of  the 
death  of  his  brother  Daniel,  Samuel  Kunkel,  who  was 
a  citizen  and  inhabitant  of  the  Empire  of  Germany, 
communicated  with  the  German  consulate  in  Portland, 
Oregon,  '*for  advice  and  for  the  protection  of  his  in- 
terests"; that  Samuel  Kunkel  was  advised  by  the 
German  consulate — 

**that  it  would  be  wise  not  to  intrust  the  representa- 
tion of  his  interests  in  the  matter  of  said  estate  to 
the  defendants  herein  whose  duties  and  interests,  as 
attorneys  for  the  executors  arfd  in  the  matter  of  at- 
torneys' fees  to  be  allowed  for  the  transaction  of  the 
estate  business  for  the  executors,  might  conflict  with 
the  duties  of  the  said  defendants  in  the  representa- 
tion of  the  interests  of  the  said  Samuel  Kunkel ' ' ; 

that  Samuel  Kunkel  wrote  ^to  the  defendants  telling 
them  of  the  advice  given  him  by  the  consulate;  that 
the  defendants  corruptly  intending  to  take  advantage 
of  Samuel  Kunkel  and  for  the  purpose  of  protecting 
their  own  rather  than  his  interests  wrote  to  Samuel 
Kunkel  and  **  falsely  represented  to  him  that  the  ob- 
ject of  the  German  consulate  in  giving  said  advice 
was  to  get  charge  of  the  said  business  in  order  to 
make  for  itself  fees";  that  Samuel  Kunkel  believed 
the  representations  of  the  defendants,  left  the  defend- 
ants in  charge  of  his  business  and  interests  in  connec- 
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tion  with  the  estate,  and  '*took  no  other  or  further 
counsel  in  relation  thereto/' 

The  complaint  recites  that  Anna  Kunjkel  began  the 
contest  proceeding  on  August  5,  1914,  and  it  is  then 
alleged  that  the  defendants  immediately  began  urging 
a  compromise  by:  (a)  falsely  advising  Samuel  Kuukel 
that  even  if  Anna  Kunkel  lost  the  contest  she  would, 
during  her  lifetime,  as  the  widow  of  Daniel  Kunkel, 
be  entitled  to  one  half  of  the  income  from  the  two- 
thirds  interest  in  the  real  property  devised  to  Samuel 
Kunkel;  (b)  falsely  advising  him  that  the  widow 
would  be  entitled  to  an  allowance  of  $250  per  month 
'*so  long  as  the  estate  should  remain  unsettled'';  and 
(c)  exaggerating,  in  divers  ways,  the  dangers  and 
difficulties  of  the  will  contest — 

**  whereas,  in  truth  and  in  fact,  the  said  defendants 
well  knew  that  the  said  Daniel  Kunkel  was  of  sound 
and  disposing  mind  and  memory  at  the  time  he  had 
made  the  said  will,  and  that  he  had  not  acted  in  any 
wise  under  undue  influence  of  the  said  Samuel  Kunkel, 
or  of  any  other  person,  and  that  the  said  contest  was 
sham  and  pretended;  and  that  by  said  representa- 
tions, and  not  otherwise,  the  said  Samuel  Kunkel  was 
induced  and  consented  to  a  compromise  of  the  said 
litigation  *  *  ." 

The  complaint  charges  that  $3,500  was  an  unrea- 
sonable fee  for  the  services  rendered  by  the  defend- 
ants to  the  executors  and  in  support  of  this  charge 
the  plaintiff  attacks  the  compromise,  claiming  that  the 
portion  of  the  estate  awarded  to  Anna  Kunkel  should 
have  borne  a  part  of  the  taxes  and  expenses  of  ad- 
ministration, and  criticises  the  defendants  for  having 
consented  to  a  compromise  which  provided  for  the 
payment  of  all  the  taxes  and  expenses  of  administra- 
tion out  of  funds  in  the  hands  of  the  executors.    In 
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further  support  of  his  attack  upon  the  fee  allowed  by 
the  County  Court  for  l^gal  services  performed  for  the 
executors,  the  plaintiff  says  that  there  was  a  large 
amount  of  cash  in  bank,  only  a  few  claims  of  credi- 
tors, no  proceedings  for  the  sale  of  real  property  and 
no  complications;  and  that  the  professional  services 
rendered  by  the  defendants  were  brief  and  simple  in 
character  and  that  $1,500  would  have  been  a  liberal 
allowance  for  those  services. 

The  complaint  assails  the  $3,500  fee  which  the  de- 
fendants charged  and  retained  out  of  Samuel  Kun- 
kePs  share  of  the  estate  by  alleging:  (a)  That  de- 
fendants did  not  furnish  Samuel  Kunkel  with  a  copy 
of  the  final  account  or  of  any  of  the  accounts  filed  by 
the  executors  during  the  administration  of  the  estate ; 
(b)  that  the  defendants  responded  to  inquiries  of 
Samuel  Kunkel  by  furnishing  him  with  *' indefinite 
and  uncertain  statements  in  general  terms  as  to  the 
condition,  amount  and  value  of  the  properties  of  said 
estate *';  (c)  .  that  the  defendants  concealed  from 
Samuel  Kunkel  and  never  communicated  to  him  the 
fact  that  they  had  received  $3,500  for  the  services 
performed  by  them  for  the  executors;  and  (d)  that 
Samuel  Kunkel  was  *'very  aged'^  and  was  broken  in 
mind  and  health  and  that  the  defendants,  in  their 
correspondence  with  Samuel  Kunkel,  flattered  and 
cajoled  him  and  * 'misadvised  him  in  order  to  bring 
about  such  proceedings  as  would  be  most  to  their  own 
advantage'^;  and  that  thus  the  defendants  secured  the 
acquiescence  of  Samuel  Kunkel  in  the  deduction  of 
$3,500  from  the  moneys  which  the  defendants  had  re- 
ceived from  the  executors  as  Samuel  KunkePs  share 
.  of  the  estate. 

Besides  denials  of  the  accusatory  allegations  found 
in  the  complaint,  the  answer  contains  affirmative  mat- 
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ter  avowing  the  good  faith  of  the  defendants,  pro- 
claiming their  honesty  of  purpose,  ^asserting  their 
loyalty  to  the  interests  of  Samuel  Kunkel,  and  as- 
severating that  the  fees  charged  and  collected  by  them 
were  fair,  reasonable  and  just.  All  the  communica- 
tions between  defendants  and  Samuel  Kunkel  were  in 
writing  and,  for  the  purpose  of  explaining  the  charges 
made  against  the  defendants,  much  of  this  correspond- 
ence is  pleaded  in  and  made  a  part  of  the  answer. 

The  reply  reinforces  the  complaint  with  denials, 
affinnative  averments  and  a  recital  of  considerable 
of  the  correspondence  between  defendants  and  Samuel 
Kunkel. 

The  decree,  from  which  the  defendants  appealed, 
declares  that  the  plaintiff,  is  entitled  to  recover  $3,500 
on  the  theory  that  the  $3,500  retained  out  of  Samuel 
KunkePs  share  of  the  estate  was  kept  by  the  defend- 
>ants  without  making  a  full  disclosure  to  him,  and  that 
the  $3,500  allowance  made  by  the  probate  court  was 
intended  to  be  and  was  in  full  settlement  of  all  the 
services  rendered  for  the  executors  and  for  Samuel 
Kunkel  individually.  There  was  no  cross-appeal  by 
the  plaintiff  and  hence  it  may  be  inferred  that  he  was 
satisfied  with  the  decree  of  the  Circuit  Court 

Bbvebsed  and  Dismissed.  ^ 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Alexander  Bernstein,  Mr.  Martin  L.  Pipes,  Mr. 
John  M,  Pipes  and  Mr.  George  A.  Pipes,  with  oral 
arguments  by  Mr.  Bernstein  and  Mr.  Martin  L.  Pipes. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  &  Veazie,  with  oral  argu- 
ments by  Mr.  John  McCourt  and  Mr.  Arthur  L. 
Veazie. 
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HARRIS,  J.— 1-3.  The  rules  which  define  the  duties 
of  an  attorney  when  dealing  with  his  client  are  well 
established.  The  relation  between  an  attorney  and 
client  has  always  been  treated  as  one  of  special  trust 
and  confidence;  and  for  that  reason  the  law  requires 
that  the  conduct*  of  an  attorney,  when  dealing  with 
his  client,  shall  be  characterized  by  fairmess,  honesty 
and  good  faith.  Indeed,  so  strict  is  the  injunction  not 
to  take  advantage  of  the  client,  that  when  a  client 
challenges  the  fairness  of  a  contract  made  with  his 
attorney  the  latter  has  the  burden  of  showing  not  only 
that  he  used  no  undue  influence,  but  also  that  he  gave 
to  his  client  all  the  information  and  advice  which  it 
would  have  been  his  duty  to  give  if  he  himself  had 
not  been  interested,  and  that  the  transaction  was  as 
beneficial  to  the  client  as  it  would  have  been  if  the 
latter  had  dealt  with  a  stranger.  The  attorney,  how- 
ever, has  a  right  to  contract  with  his  client  for  his 
compensation,  and  while  courts  will  closely  scrutinize 
a  contract  which  a  client  claims  to  have  been  brought 
about  by  fraud  or  by  undue  advantage  nevertheless. 
a  contract  between  an  attorney  and  client  will  be  up- 
held when  it  appears  to  be  fair  and  honest.  Stated  ' 
in  broad  terms,  the  client  ordinarily  is  not  entitled 
to  relief  from  an  agreement  concerning  compensation 
to  be  paid  to  his  attorney  unless  he  has  suffered  in- 
jury through  an  abuse  of  confidence  on  the  part  of 
the  attorney:  Hamilton  v.  Holmes,  48  Or.  453,  459  (87 
Pac.'l54);  Phipps.y.  Willis,  53  Or.  190,  194  (96  Pac. 
866,  99  Pac.  935, 18  Ann.  Gas.  119) ;  6  C.  J.  686. 

It  must  be  remembered,  however,  that  the  value  of 
services  performed  by  an  attorney  cannot  alwrys  be 
measured  with  the  same  decree  of  exactitude  as  can 
a  bushel  of  wheat  or  a  ton  of  coal.  Education,  ex- 
perience, skill,  judgment  and  knowledge  are  impor- 
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tant  factors.  Nor  can  a  just  appraisal  be  placed  upon 
the  worth  of  professional  services  if  the  time  actually 
employed  in  the  rendition  of  those  services  is  taken 
as  the  sole  gauge.  An  experienced  and  trained  at- 
torney might  accomplish  in  a  very  short  time  what 
another  could  not  do  in  a  much  longer  time,  or  per- 
chance might  not  be  able  to  do  at  all.  The  responsi- 
bility involved  is  always  a  considerable  item  and  ordi- 
narily the  greater  the  amount  involved  the  greater 
the  responsibility. 

Attention  will  now  be  directed  to  the  evidence  for 
the  purpose  of  determining  whether  the  conduct  of 
the  defendants  measured  up  to  or  fell  short  of  the 
high  standard  fixed  for  attorneys  when  dealing  with 
their  clients.  Letters  written  by  the  defendants  and 
by  Samuel  Kunkel  and  by  others  form  a  large  part 
of  the  record,  and  it  will,  of  course,  be  impracticable 
to  recite  more  than  occasional  excerpts  from  sucl)  cor- 
respondence or  to  record  more  than  some  of  the 
most  important  facts  disclosed  by  the  testimony  of 
witnesses. 

The  fee  ipaid  to  Frank  C.  Hesse  and  the  Christmas 
present  given  to  the  defendants  may  first  be  elimi- 
nated from  the  discussion.  On  August  5,  1914,  the 
defendants  wrote  a  lengthy  letter  to  Samuel  Kunkel, 
informing  him  that  Anna  Kunkel  had  commenced  a 
proceeding  to  contest  the  will.  This  letter  advised 
Samuel  Kunkel  that  the  defendants  had  '*  retained  the 
professional  service"  of  Frank  C.  Hesse,  an  attorney 
and  a  German  scholar,  **who  should  on  account  of  his 
complete  knowledge  of  the  German  language,  be  of 
great  service  to  you.'*  The  letter  explains  that  Mr. 
Hesse 

'*was  born  at  Leipzig,  studied  at  Leipzig,  Hallee  in 
Paris,  and  because  of  correspondence  between  you 


May,  1919.]  Eibchoff  v.  Bebksteik.  389 

— "i**—       ■■  I  I  I  ■■  ■■  I  ■  I  ■     ■■  III!  I       ■■■  I  ■ 

and  your  brother  would  be  drawn  in  question,  his  ser- 
vices as  interpreter  and  expert  will  be  indispensable, 
likewise  would  his  services  as  attorney  be  of  great 
assistance.  *  * 

Under  date  of  August  28th,  Samuel^  Kunkel  replied, 
saying:  **Eegarding  the  lawsuit.  It  is  very  good  that 
you  took  Mr.  Hessa  to  your  assistance";  and,  again, 
on  September  15th  Samuel  Kunkel  wrote  the  defend- 
ants saying:  **I  also  approve  of  the  employment  of 
Mr.  Hesse  whom  you  took  as  an  assistant''  On  No- 
vember 19th  the  defendants  wrote  to  Samuel  Kunkel, 
advising  him  that  *'for  Mr.  Hesse's  services  I  dis- 
bursed the  sum  of  $1,000,  for  which  I  hold  receipt.'* 
Samuel  Kunkel  acknowledged  receipt  of  the  letter 
which  the  defendants  had  written  on  November  19th, 
and  while  he  made  no  specific  mention  of  the  disburse- 
ment to  Hesse  he  must  be  deemed  to  have  approved 
it  for  the  reason  that  he  stated :  *  *  With  your  balance 
I  am  completely  agreed  and  satisfied."  On  Novem- 
ber 26th,  Samuel  Kunkel  addressed  to  the  defendants 
a  letter  which  contains  the  following: 

**  Regarding  the  cash  money.  I  am  very  much  tor- 
mented by  the  children,  and  therefore  request  you 
after  deduction  of  the  advance  and  charges  of  every 
nature,  and  after  you  have  deducted  for  yourself  the 
further  sum  of  $1,000  for  a  Christmas  present,  to 
send  in  the  same  manner  as  the  $1,000  draft  hereto- 
fore remitted  to  me,  everything." 

The  propriety  of  the  employment  of  Mr.  Hesse  can- 
not be  seriously  questioned,  especially  in  view  of  the 
fact  that  Samuel  Kunkel  was  fully  informed  concern- 
ing th«  reasons  for  the  employment  and,  with  full 
knowledge  of  all  the  facts,  approved  not  only  the  pay- 
ment of  a  fee  but  also  the  amount  actually  paid. 
Moreover,  in  his  first  letter  to  the  defendants  under 
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date  of  February  5,  1914,  Samuel  Kunkel  requested 
them  to  ''correspond  in  German,  as  I  have  difficulty 
to  understand  the  English  language.''  The  money 
which  was  paid  to  Hesse  was  paid  for  services  which 
he  himself  performed  and  not  for  services  rendered 
by  the  defendants  and  hence  the  money  paid  to  Hesse 
^should  not  be  taken  into  account  or  charged  against 
the  defendants  when  ascertaining  how  much  they  were 
entitled  to  ask  for  their  services. 

The  Christmas  present  was  a  voluntary  gift.  Samuel 
Kunkel  knew  what  he  was  doin^  when  he  gave  the  de- 
fendants this  Christmas  present  and  there  is  no  ad- 
equate reason  suggested  in  the  record  for  compelling 
the  defendants  to  return  the  gift.  The  amount  of  this 
gift  must  be  left  out  of  the  calculation  when  figuring 
the  compensation  which  the  defendants  were  entitled 
to  ask  for  their  services.  If  the  Christmas  present, 
either  in  whole  or  in  part,  is  taken  into  consideration 
when  calculating  the  amount  which  the  defendants 
were  reasonably  entitled  to  charge  for  their  services 
then  to  the  extent  that  the  Christmas  present  is  so 
taken  into  consideration  it  ceases  to  be  a  gift,  and 
from  a  Christmas  present  is  transformed  into  com- 
pensation. 

4.  The  fee  which  the  County  Court  allowed  for  ser- 
vices rendered  to  the  executors  by  the  defendants  was 
not  an  unreasonable  allowance.  That  T.  J.  Cleeton, 
the  judge  to  whom  the  final  account  was  submitted, 
was -temper  am  en  tally  cautious  and  possibly  overcare- 
ful  when  passing  upon  claims  for  attorneys'  f^s  is 
evidenced  by  his  testimony  which  reads  as  follows: 
* '  I  think  at  least  70  per  cent  of  the  fees  that  I  allowed 
were  probably  reduced  from  what  the  attorney  asked 
for."  Besides  his  experience  as  a  practitioner  .Txidge 
Cleeton  had  had  several  years  of  experience  on  the 
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bench.    The  following  is  an  excerpt  from  his  testi- 
mony: 

**  Ordinarily  an  estate  of  that  size  that  proceeded 
without  contest  and  in  the  usual  way,  the  attorney's 
fees  should  be  something  like  about  twenty-five  hun- 
dred dollars,  from  t^wenty-five  hundred  to  three  thou- 
sand dollars,  and  I  estimated  that  to  represent  and 
'provide  a  defense  against  a  contest  of  an  estate  of 
that  value  it  would  be  worth  from  five  hundred  to  one 
thousand  dollars,  and  I  fixed  the  fee  accordingly  at 
thirty-five  hundred  dollars,  which  I  thought  was  €i 
reasonable  fee/' 

Lionel  E.  Webster,  who  was  a  distinguished  lawyer 
and  had  served  on  the  bench  for  about  fifteen  years, 
including  seven  years  as  county  judge  of  Multnomah 
'County,  gave  it  as  his  opinion  that  $3,500  or  $4,000 
would  have  been  a  reasonable  allowance.  W.  M. 
Cake,  who  served  as  county  judge  of  Multnomah 
County  from  1898  to  1902  and  who  acted  as  an  at- 
torney for  Anna  Kunkel  in  the  proceeding  to  contest 
the  will,  stated  that  $2,000  would  have  been  a  reason- 
able allowance  if  there  had  been  no  contest,  and  that 
if  the  services  rendered  to  the  executors  in  connec- 
tion with  the  contest  are  also  taken  into  account, 
$3,500  would  be  a  reasonable  fee.  The  compensation 
allowed  by  the  probate  court  was  not  disproportionate 
to  the  compensation  allowed  in  another  large  estate 
referred  to  in  the  record;  and  upon  the  whole  the  fee 
which  was  fixed  for  the  services  performed  for  the 
executors  by  the  defendants  was  a  moderate  and  rea- 
sonable sum. 

The  only  question  now  remaining  for  consideration 
is  whether  the  defendants  were  entitled  to  collect  any 
fee  at  all  from  Samuel  Kunkel,  and,  if  they  were,  then 
whether  the  sum  retained  by  them  was  excessive.  Be- 
sides the  allegations  relating  to  the  contest,  it  will  be 
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recalled  that  the  complaint  avers  that  the  defendants 
plannid  to  charge  and  collect  excessive  fees  and  to 
take  advantage  of  Samuel  Kunkel  by  procuring  a 
power  of  attorney  from  him,  advising  him  not  to  com- 
municate with  the  American  consul  in  Germany,  con- 
cealing the  amount  of  the  estate,  representing  that 
the  German  consulate  in  Oregon  was  trying,  to  get  the 
business  in  order  to  make  for  itself  fees,  failing  to 
furnish  copies  of  the  accounts  filed  by  the  executors 
during  the  administration  of  the  estate,  responding  to 
inquiries  for  definite  facts  with  general  and  indefinite 
statements,  failing  to  communicate  to  Samuel  Kunkel 
the  fact  that  the  defendants  had  received  $3,500  from 
the  executors  and  taking  advantage  of  the  condition 
of  Samuel  Kunkel  by  cajoling  and  flattering  him. 

The  defendants  performed  services  for  the  execu- 
tors; and  they  also  performed  services  for  Samuel 
Kunkel.  The  County  Court  possessed  authority  to 
allow  the  executors  to  pay  the  defendants  for  services 
rendered  to  the  executors ;  but  that  tribunal  was  with- 
out power  to  allow  the  executors  to  pay  the  defend- 
ants for  services  rendered  to  Samuel  Kunkel  as  an 
individual.  The  County  Court  exercised  its  conceded 
authority  and  made  an  allowance  for  services  ren- 
dered  to  the  executors ;  but  that  court  did  not  pretend 
to  allow  the  defendants  compensation  for  services  ren- 
dered to  Samuel  Kunkel  as  an  individual.  The  allow- 
ance made  by  the  County  Court  was  for  services  ren- 
dered to  the  executors  and  to  them  only.  The  County 
Court  considered  only  the  services  performed  for  the 
executors.  The  County  Court  had  no  jurisdiction 
over  the  private  business  of  Samuel  Kunkel.  More- 
over, the  County  Court  neither  exceeded  nor  at* 
tempted  to  exceed  its  jurisdiction;  for  when  passing 
upon  the  final  account  of  the  executors  the  court  con- 
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sidered  only  the  value  of  the  services  performed  by 
.the  defendants  for  the  executors.  The  court  neither 
knew  nor  inquired  as  to  what  services  the  defendants 
I>erformed  for  Samuel  Kunkel  or  as  to  the  value  of 
those  services.  The  allowance  made  by  the  County 
Court  was  a  reasonable  allowance  for  services  ren- 
dered to  the  executors;  and  since  such  an  allowance 
could  not  have  lawfully  included  and  in  fact  did  not 
include  compensation  for  services  rendered  to  Samuel 
Kunkel  as  an  individual,  we  shall  now  confine  our  at- 
tention to  a  consideration  of  the  fee  which  the  defend- 
ants charged  Samuel  Kunkel. 

The  letter  of  January  17th  was  written  by  the  de- 
fendants in  compliance  with  the  request  which  Daniel 
Kunkel  had  made  on  December  2,  1912,  when  he  exe- 
cuted the  will.  The  will  was  placed  in  a  safety  de- 
posit box  and  jieither  of  the  defendants  had  seen  the 
instrument  since  the  date  of  its  execution.  When  the 
defendants  wrote  this  letter  they  were  without  assur- 
ance that  they  would  be  retained  as  attorneys  for  the 
executors;  and  while  they  probably  hoped  to  be  em- 
ployed yet  there  was  soine  reason  for  them  to  think 
that  the  executors  would  seek  other  attorneys,  for  the 
defendants  had  previously  opposed  one  of  the  execu- 
tors in  litigation  in  which  he  had  been  interested. 

In  the  letter  of  January  17th  the  defendants  ad- 
vised Samuel  Kunkel  to  cause  the  American  consul 
'*to  put  his  acknowledgment''  on  the  power  of  attor- 
ney.   On  February  5th  Samuel  Kunkel  wrote  saying: 

'*!  have  communicated  with  the  American  consul 
and  hope  shortly  to  be  able  to  send  you  the  power  of 
attorney. ' ' 

And  on  February  23d  the  defendants  acknowledged 
receipt  of  Samuel  Kunkel 's  letter  of  February  2d,  and, 
among  other  things,  said : 
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**In  our  opinion  you  acted  very  judiciously  in  com- 
municating with  the  American  consul,  inasmuch  as 
his  official  attestations  of  legal  documents  are  entitled 
to  full  faith  and  credit  in  all  American  courts  and  by 
all  American  officials. 

'*In  our  opinion  it  would  not  be  wise  for  the  best 
of  your  own  interests  to  inform  the  American  consul 
of  the  exact  amount  of  your  expected  inheritance, 
since  he  will  charge  you  a  fee,  which  is  based  on  a  cer- 
tain percentage  of  your  inheritance.  The  larger  the 
inheritance  the  larger  his  fee.  Outside  of  a  few  ^offi- 
cial attestations,  he  cannot  do  anything  for  you  in  the 
matter  and  would  charge  you  just  the  same  a  certain 
fixed  percentage  for  his  mediation.  Your  inheritance 
you  will  receive  without  his  intervention,  and  for  that 
reason  it  is  useless  to  pay  him  a  fee  for  nothing. '^ 

It  may  be  that  the  defendants  were  misinformed  ks 
to  the  fees  charged  by  the  American  consul.  The 
defendants  knew,  however,  that  the  German  consu- 
late in  Oregon  made  a  percentage  charge  on  moneys 
collected  and  sent  to  Germany;  and  there  is  nothing 
to  show  that  the  defendants  knew  or  believed  that  the 
fees  charged  by  the  American  consul  in  Germany  were 
other  than  as  represented  in  their  letter.  Assuming 
that  the  fees  charged  by  the  American  consul  were  in 
proportion  to  the  amount  of  the  inheritance  then  the 
advice  given  by  the  defendants  was  to  the  best  inter- 
ests of  Samuel  Kunkel. 

In  their  letter  of  January  17th  the  defendants  told 
Samuel  Kunkel  that  Daniel  Kunkel  had  requested 
them  to  advise  Samuel  Kunkel  that  he  *' would  receive 
a  substantial  share  of*'  DaniePs  property;  and  in 
their  letter  of  February  23d  the  defendants  wrote  as 
follows : 

*  *  In  our  opinion,  your  share  ought  to  be  worth  about 
200,000  marks.  *' 
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j  While  Samuel  Kunkel  's  share  of  the  estate  amounted 

'  to  more  than  200,000  marks,  yet  it  is  apparent  that 

the  defendants  were  not  attempting  to  do  more  than 
to  give  a  conservative  estimate,  because  they  neither 
knew  nor  had  any  means  of  knowing  at  that  time  the 
exact  amount  of  the  claims  which  might  be  presented 
against  the  estate.  Indeed,  the  attorneys  for  the  Ger- 
man consulate,  when  called  upon  at  some  time  prior 
to  June  to  advise  the  consulate  concerning  the  condi- 
tion of  the  estate,  were  properly  prudent  and  careful 
when  they  stated: 

*  *  There  is  a  possibility  that  the  estate  will  have  to 
pay  debts  which  are  not  known  to  us  at  the  present.** 

It  cannot,  however,  be  seriously  contended  that 
Samuel  Kunkel  was  deceived  or  misled  as  to  the 
affairs  ^f  the  estate  or  as  to  the  value  of  the  property. 
On  February  21st  Cake  &  Cake,  as  attorneys  for  Anna 
Kunkel,  wrote  to  Samuel  Kunkel  and  in  their  letter 
they  informed  him  that  the  real  estate  was  valued 
at  *' substantially  $29,000,'*  and  that  the  personal 
property,  consisting  of  notes,  cash  and  stock,  *'was 
valued  at  substantially  $75,000.'*  Ida  Kunkel,  who 
resided  in  Germany  and  was  the  widow  of  a  deceased 
nephew  of  Daniel  Kunkel,  wrote  to  the  German  con- 
sulate, and  on  April  11th  Samuel  Kunkel  also  wrote 
to  the  German  consulate,  inquiring  about  the  condi- 
tion of  the  estate  of  Daniel  Kunkel;  and  Samuel 
Kunkel  afterwards  learned  from  the  German  consu- 
late the  exact  condition  of  the  estate  as  it  appeared 
from  the  inventory  and  appraisement  On  March  3d, 
the  defendants  sent  to  Samuel  Kunkel  copies  of  tlie 
will,  one  in  German  and  one  in  English.  On  April 
28th,  the  defendants  wrote  a  letter  to  Samuel  Kunkel 
explaining  to  him  that  they  had  fixed  200,000  marks 
as  **a  conservative  estimate  of  your  share  of  the  in- 
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heritance.*'  And  again  on  July  2d  the  defendants 
wjote  to  Samuel  Kunkel  telling  him  that  the  value 
of  the  estate  was  $98,886.08  and  that— 

'*you  must  deduct  the  costs  of  the  administration  of 
the  estate  as  well  as  the  inheritance  taxes,  yearly 
taxes,  etc.,  etc.,  which  sums  are  not  yet  known  to  us. 
Nevertheless,  we  believe  that  you  may  count  with 
safety  on  your  share  amounting  to  at  least  two  hun- 
dred thousand  marks.  For  further  explanations  on 
this  point  we  refer  you  to  our  former  letters.'' 

Samuel  Kunkel  knew  the  terms  of  the  will ;  he  knew 
what  the  estate  consisted  of;  he  knew  the  appraised 
value  of  the  property  owned  by  the  estate;  and  con- 
sequently he  was  not  and  could  not  have  been  deceived 
either  as  to  the  property  comprising  the  estate,  or  as 
to  its  value,  or  as  to  the  worth  of  his  share. 

On  June  15th  Samuel  Kunkel  wrote  to  the  defend- 
ants and  with  his  communication  he  inclosed  a  copy 
of  a  letter  which  the  attorneys  for  the  German  con- 
sulate had  written  to  the  consulate  and  which  the 
latter  had  forwarded  in  response  to  inquiries  previ- 
ously made  by  Ida  Kunkel  and  Samuel  Kunkel.  The 
letter  received  by  Samuel  Kunkel  from  the  German 
consulate  referred  to  the  defendants  and  concluded 
thus :  / 

^'We  do  not  consider  it  advisable  for  foreign  heirs 
to  intrust  the  representation  of  their  interests  to  the 
same  attorneys  who  are  representing  the  executors, 
and  with  whom  an  accounting  must  be  made,  and  who 
most  probably  are  representing  conflicting  interests.'* 

The  communication  of  June  15th  was  acknowledged 
by  the  defendants  on  July  2d  and  in  their  letter  they 
stated  in  substance,  that  Samuel  Kunkel  would  be 
obliged  to  pay  fees  if  his  interests  were  placed  in  the 
hands  of  the  German  consulate  and  that  the  consu- 
late was  apparently  interested  in  securing  the  busi- 
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ness  on  account  of  the  fees  which  it  would  be  entitled 
to  charge.  While  not  the  slightest  criticism  can  be 
placed  upon  the  letter  which  Samuel  Kunkel  received 
through  the  German  consulate,  yet  it  is  evident  that 
the  defendants  treated  the  letter  as  'an  attempt  to 
cause  Samuel  Kunkel  to  withdraw  his  business  from 
the  defendants;  and  viewing  the  letter  in  that  light, 
they  accordingly  wrote  to  Samuel  Kunkel  on  July  2d, 
as  already  explained.  It  may  appi*opriately  be  said 
h4re  that  it  is  admitted  by  all  the  parties  that  fees 
would  have  been  charged  if  the  interests  of  Sami^el 
Kunkel  had  been  turned  over  to  the  German  consulate. 
5.  As  soon  as  the  will  was  opened  and  its  contents 
made  known  Anna  Kunkel  indicated  her  dissatisfac- 
tion with  the  terms  of  the  instrument.  She  promptly 
consulted  her  attorneys,  Cake  &  Cake,  who  wrote  to 
Samuel  Kunkel  on  February  21st  and  made  it  plain 
to  him  that  he  could  expect  the  will  to  be  contested 
by  Anna  Kunkel.  On  March  14th,  Samuel  Kunkel 
wrote  to  the  defendants  and  inclosed  a  copy  of  the 
communication  received  by  him  from  Cake  &  Cake. 
Samuel  Kunkel  was  about  78  years  old;  his  wife  was 
sick ;  and  apparently  he  was  in  need  of  funds  because 
in  one  of  his  letters  he  spealjs  of  himself  as  a  pen- 
sioned teacher  and  complains  because  his  government 
had  not  paid  his  pension.  In  this  letter  of  March  14th 
Samuel  Kunkel  writes  to  the  defendants  thus : 

**If  in  truth  there  can  result  a  long  and  expensive 
litigation,  which  I  prefer  to  avoid,  it  would  be  better 
to  bring  about  a  fair  compromise,  if  the  same  is  ad- 
vantageous to  me  and  if  I  do  not  lose  much  thereby, 
and  I  entreat  you  to  have  the  goodness  to  exert  your- 
self in  my  behalf  with  this  end  in  ftiind.  Inasmuch 
as  I  am  two  and  a  half  years  older  than  my  deceased 
brother  Daniel,  there  is  a  probability  of  my  never 
living  long  enough  to  see  the  end  of  such  a  lawsuit. 
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Therefore,  much  depends  upon  putting  me  in  the  pos- 
session of  my  share  as  soon  as  possible.  I  assume 
that  you  have  mailed  already  a  copy  of  the  last  will, 
though  I  have  not  received  the  same  as  yet.  Have 
the  goodness  to  inform  me  of  current  developments 
.  and  please  take  care  that  the  matter  is  brought  to  a 
conclusion  as  rapid  as  possible,  for  I  do  not  live  in 
such  easy  financial  circumstances  as  my  deceased 
brother  Daniel,  and  would  like  to  enjoy  at  least  a  few 
of  my  old  days.'* 

Under  date  of  March  30th,  the  defendants  acknowl- 
edged receipt  of  Samuel  Kunkel's  commigiication  of 
March  14th  and  in  this  letter  the  defendants  tell 
Samuel  that  in  their  opinion 

*^Mrs.  Kunkel  has  not  the  slightest  ground  to  over- 
throw the  last  will  and  testament  of  your  deceased 
brother";  and  ** though  we  have  not  the  least  doubt 
regarding  a  favorable  ending  of  such  a  lawsuit,  we 
must,  on  the  other  hand,  admit  that  we  cannot  pre- 
vent Mrs.  Kunkel  from  instituting  such  a  contest. 
Furthermore,  although  you  empower  us  in  your 
Power  of  Attorney  to  compromise  your  interests  if 
necessary,  we  would  under  no  circumstances  enter  in 
such  a  compromise  should  we  not  be  empowered  to 
that  effect  by  you  expressly.'* 

On  April  21st  the  defendants  wrote  to  Samuel 
Kunkel  as  follows: 

'*  Should  you  prefer  not  to  listen  to  a  compromise, 
but  to  insist  upon  your  full  rights,  we  shall  act  in 
accordance  with  your  wishes  in  the  matter.  Should 
you,  however,  prefer  to  pay  Mrs.  Kunkel  a  certain 
amount  in  a  compromise,  in  order  to  get  the  matter 
out  of  the  way,  and  in  order  to  ^ut  you  in  possession 
of  your  share  of  inheritance  quicker,  please  give  us 
an  approximate  idea  of  the  maximum  amount,  or  if 
you  intrust  the  matter  entirely  to  our  judgment, 
please  advise  us  forthwith  of  your  intention  and  we 
shall  then  do  for  you  whatever  is  within  our  power. 
If  you  were  not  so  advanced  in  years,  we  would  posi- 
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tively  advise  you  not  to  listen  to  a  compromise,  but 
imder  the  existing  circumstances  a  sensible  and  not 
too  expensive  compromise  would  probably  be  the  best 
for  you ;  but  we  leave  the  matter  entirely  to  you  and 
shall  act  entirely  according  to  your  wishes/' 

On  May  8th  Samuel  Kunkel  thanks  the  defendants 
for  information  regarding  '*the  incontestability  of  the 
testament/*  On  August  5th  the  defendants  advised 
Samuel  Kunkel  that  negotiations  for  a  compromise 
*'are  still  under  way''  and  that  the  defendants  were 
of  the  dpinion  that  a  compromise  could  be  effected 
whereby  Anna  Kunkel  would  receive  the  real  prop- 
erty and  Samuel  Kunkel  would  receive 

**all  moneys  remaining  after  payment  of  debts  and 
claims  against  the  estate,  which  ought  to  be  approxi- 
mately $25,000,  as  well  as  the  mortgage  for  $27,500, 
which  ifi  as  good  as  cash/' 

On  August  17th  the  defendants  wrote  to  Samuel 
Kunkel  that  they  were 

**as  positive  as  we  can  possibly  be  that  a  settlement 
as  outlined  to  you  before  [referring  to  the  letter  of 
August  5th]  can  be  brought  about"; 

and  they  closed  their  letter  with  a  suggestion  that  he 
telegraph  his  answer.  On  August  28th  Samuel  Kun- 
kel wrote  to  the  defendants  in  reply  to  their  letter  of 
August  5th,  saying: 

*' Since  I  was  in  full  accord  with  your  advice  re- 
garding the  offer  of  compromise,  I  sent  forthwith  to 
the  telegraph  office.  Unfortunately  my  telegram  was 
on  account  of  the  war  not  accepted." 

Again  in  this  letter  Samuel  Kunkel  says: 

**I  express  the  hope  that  you  may  succeed  to  settle 
my  affairs  successfully." 

Not  having  heard  from  Samuel  Kunkel  the  defend- 
ants on  September  4th  sent  to  him  a  copy  of  the  an- 
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swer  to  the  contest  filed  by  them  in  his  behalf  as  well 
as  for  the  executors;  and  in  this  letter  the  defend- 
ants  advised  and  indeed  nrged  the  acceptance  of  the 
compromise;  but  as  appears  from  the  excerpt  taken 
from  Samuel  KunkePs  letter  of  August  28th,  he  had 
already  forwarded  his  acceptance  although  it  had  not 
yet  reached  the  defendants  when  they  wrote  their 
letter  of  September  4th.  On  September  15th  Samuel 
Kunkel  wrote  to  the  defendants  in  answer  to  their 
letter  of  August  17th,  saying: 

**No  answer  thereto  i^  really  necessary,  since  I  can 
only  repeat  to-day  what  I  wrote  you  already  in  my 
letter  of  August  31,  [August  28th]  that  I  accept  the 
submitted  compromise.  *  * 

The  contest,  which  Anna  Kunkel  began,  was  genuine. 
Anna  Kunkel  had  lived  with  Daniel  Kunkel  for  25 
years  and  had  helped  him  to  accumulate  his  fortune. 
There  were  no  children.  Daniel  Kunkel  and  his  wife 
together  with  a  niece  of  the  former  made  a  trip  to 
Germany  in  1911  and  visited  Samuel  Kunkel  and  other 
relatives.  Anna  Kunkel  felt  that  during  that  trip  she 
was  '* slighted '*  by  her  husband's  relatives.  Daniel 
Kunkel  used  intoxicants  to  excess.  Shortly  after  re* 
turning  to  Portland,  Daniel  Kunkel  expressed  to  Alex- 
ander Bernstein  a  desire  to  make  another  will  and 
after  some  delay  the  instrument  of  December  2,  1914, 
Was  executed.  All  the  wills  which  the  testator  had 
made  prior  to  that  time  gave  at  least  some  of  the  per- 
sonal property  to  Anna  Kunkel.  The  will  of  Decem- 
ber 2d,  in  reality,  only  gave  her  one  tenth  of  the  whole 
estate  while  the  remainder  went  to  the  aged  brother 
who  had  no  unusual  claims  upon  Daniel's  bounty. 
Although  the  defendants,  as  attorneys  for  Samuel 
Kunkel,  appeared  to  be  confident  of  success  in  the 
event  the  contest  against  the  will  had  been  prosecuted 
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to  the  end  and  the  attorneys  for  Anna  Kunkel  like- 
wise seemed  to  have  been  very  much  encouraged  over 
the  prospects  of  finally  breaking  the  will,  yet  it  is  not 
at  all  unlikely  that  by  the  time  the  compromise  was 
made  the  attorneys  for  each  litigant  were  just  a  little 
doubtful  of  the  possible  outcome  of  protracted  litiga- 
tion over  the  will.  The  defendants  made  it  plain  to 
Samuel  Kunkel,  it  is  true,  that  the  litigation  would 
be  long-drawn  out  and  they  also  suggested  to  him  sev- 
eral contingencies,  some  of  which  might  or  might  not 
have  happened.  Although  the  defendants  caused  a 
monthly  allowance  to  be  made  for  the  widow,  never- 
theless they  tried,  but  without  success,  to  have  the 
court  cut  oflf  the  allowance  when  Anna  Kunkel  com- 
menced  the  contest  against  the  will.  The  testimony 
of  W.  M.  Cake  is  quite  convincing  that  the  contest 
was  begun  and  maintained  as  a  real  lawsuit.  Judge 
Cake  vouched  for  the  loyalty  of  the  defendants  to  the 
cause  of  their  client,  when  he  testified  that  *  *  Mr.  Bern- 
stein and  Mr.  Cohen  got  me  down  to  the  very  lowest 
we  would  have  possibly  considered  a  settlement. ' ' 
Samuel  Kunkel  was  at  all  times  desirous  of  compro- 
mising, because  he  was  old  and  wished  to  enjoy  his 
**  inheritance '^  before  he  died.  The  compromise  en- 
abled him  to  realize  his  desire.  The  defendants  ap- 
pear to  have  been  earnest  and  faithful  in  their  efforts 
to  obtain  the  most  that  they  possibly  could  for  their 
client,  Samuel  Kunkel. 

6.  Samuel  Kunkel  was  never  deceived  about  the  de- 
fendants being  attorneys  for  the  executors.  As  early 
as  February  23d  the  defendants  wrote  to  Samuel 
Kunkel,  telling  him : 

**  Messrs.  Peter  Wagner  and  Edward  Schiller  are 
named  in  the  testament  as  the  executors,  on  account 
of  their  intimate,  and  long-standing  friendship  with 
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your  deceased  brother.    Same  have  appointed  us  asN 
their  attorneys,  and  as  a  consequence  we  have  been 
recognized  as  such  by  the  County  Court.'* 

On  April  20th  Samuel  Kunkel  wrote  to  the  defend- 
ants offering  to  sell  to  them  his  share  of  the  estate 
for  $50,000.  On  April  28th  Samuel  Kunkel  was  told 
that 

^*all  debts  of  the  deceased,  as  well  as  inheritance  tax, 
state  taxes,  funeral  costs,  fees  of  the  executors  and 
attorneys*  fees,  costs  of  the  monument,  etc.,  must  be 
paid**;  and  that  *Hhe  fees  of  the  executors  and  of 
their  attorneys  are  determined  by  the  court** 

On  May  7th  the  defendants  acknowledged  receipt  of 
Samuel  Kunkel *s  letter  of  April  20th,  and  said  to  him: 

**Your  offer  to  sell  your  share  in  the  estate  for 
$50,000  to  us  we  have  to  decline  with  thanks.  Since 
we  deem  it  our  duty  to, realize  out  of  the  estate  as 
much  for  you  as  possible,  and  our  position  of  trust 
prohibits  us  to  make  a  personal  profit  on  you,  except- 
ing attorneys*  fees,  which  we  are  allowed  by  the 
County  Court  for  the  probating  of  the  estate,  and 
such  fees  which  we  shall  charge  you  in  establishing 
your  share  of  inheritance  and  cashing  the  same.'* 

The  letter  received  from  the  German  consul  by 
Samuel  Kunkel  and  referred  to  by  him  in  his  letter 
of  July  2d  to  the  defendants,  advised  him  that  the 
defendants  were  attorneys  for  the  executors.  In  their 
letter  of  August  5th  the  defendants  say  to  Samuel 
Kunkel : 

*  *  The  executors  lost  no  time  to  file  the  first  report 
as  required  by  law  after  the  expiration  of  the  six 
months*  period,  and  the  same  shows  expenditures  in 
the  amount  of  $3,357.93  for  funeral  expenses,  doctor 
bills,  etc.,  as  well  as  unpaid  claims  in  the  amount  of 
$1,950,  payment  of  which  the  court  ordered.  This  last 
amount  does  not  include  inheritance  tax,  state  taxes, 
executors*  fees,  neither  fees  to  be  -allowed  to  the  at- 
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torneys  of  the  executors  for  administration  of  the 
estate.  Besides  this  the  court  authorized  a  $500 
monument '  * 

On  November  19th  the  defendants  addressed  a 
lengthy  letter  to  Samuel  Kunkel  advising  him  of  the 
confirmation  of  the  final  account  and  that  they  had 
received  $27,600  (less  certain  specified  costs)  in  cash 
together  with  the  note  for  $27,500  as  his  share  of  the 
estate.  In  this  letter  they  also  state  that  **for  the 
professional  services  of  Messrs.  JBemstein  &  Cohen 
which  have  been  rendered  for  you  to  date,  I  charge 
the  sum  of  $3,500";  they  refer  to  an  inclosed  draft 
fox  $3,000  and  then  say  that  there  was  left  in  their 
possession  **a  balance  of  $20,089.02  at  your  disposal." 
On  December  14th  Samuel  Kunkel  acknowledged  re- 
ceipt of  the  letter  of  November  19th  and  said:  **With 
your  balance  I  am  completely  agreed  and  satisfied." 
Thus  it  is  seen  that  Samuel  Kunkel  was  repeatedly 
told  that  the  defendants  were  attorneys  for  the  execu- 
tors. This  information  came  to  him  several  times 
from  the  defendants  and  once  from  the  German  con- 
sulate. -  He  was  told  also,  in  plain  and  understand- 
able language,  not  only  that  the  defendants  would  be 
paid  a  fee  to  be  allowed  by  the  probate  court  for  ser- 
vices rendered  for  the  executors  but  also  that  he  him- 
self would  be  expected  to  pay  the  defendants  ^^such 
fees  which  we  shajl  charge  you  in  establishing  your 
share  of  inheritance  and  cashing  the  same."  Samuel 
Kunkel  was  told  three  several  times  that  the  defend- 
ant9  were  acting  as  attorneys  for  the  executors :  Twice 
by  the  defendants  and  once  by  the  German  consulate. 
In  their  letter  of  February  23d,  which  was  the  very 
next  letter  the  defendants  wrote  after  the  one  dated 
January  17th,  they  informed  Samuel  Kunkel  that  they 
^had  been  selected  as  attorneys  for  the  executors.    On 
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May  7th  the  defendants  again  told  Samuel  Knnkel 
that  they  were  acting  as  attorneys  for  the  executors. 
In  addition  to  the  two  letters  received  from  the  de- 
fendants, Samuel  Knnkel  received  one  from  the  Ger- 
man consulate  telling  him  that  the  defendants  were 
attorneys  for  the  executors;  and  the  fact  of  such  em- 
ployment was  emphasized  and  written  in  large  letters 
before  the  eyes  of  Samuel  Knnkel  when  he  was  told 
through  the  consulate: 

*  *  We  do  not  consider  it  advisable  for  foreign  heirs 
to  intrust  the  representation  of  their  interetsts  to  the 
same  attorneys  who  are  representing  the  executors.** 

Three  different  times  the  defendants  advised  Sam- 
uel Knnkel  that  they  would  be  paid  for  services  ren- 
dered by  them  to  the  executors:  On  April  28th,  on 
May  7th  and  on  August  5th.  Samuel  Kunkel  was- 
advised  in  unmistakable  language  that  the  defendants 
would  charge  him  a  fee  for  services  rendered  to  him 
and  in  this  same  letter,  which  was  dated  May  7th,  the 
defendants  told  him  that  in  addition  to  the  fee  which 
they  would  charge  him  they  would  be  paid  a  fee  for 
services  performed  for  the  executors  and  that  the 
latter  fee  would  be  fixed  by  the  County  Court.  The 
letter  of  May  7th  tells  Samuel  Kunkel  that  the  de- 
fendants.  cannot  '*make  a  personal  profit  on  you,  ex- 
cepting attorneys'  fees,  which  we  are  allowed  by  the 
County  Court  for  the  probating  of  the  estate,  and  such 
fees  which  we  shall  charge  you  in  establishing  your 
share  of  inheritance  and  cashing  the  same.**  In  this 
letter  of  May  7th  Samuel  Kunkel  was  advised  of  two 
things:  (1)  That  the  defendants  would  be  paid  a  fee 
to  be  fixed  by  the  County  Court  for  services  rendered 
to  the  executors;  and  (2)  that  the  defendants  would 
charge  Samuel  Kunkel  a  fee,  for  they  say  **we  shall 
charge  you.** 
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It  must  be  remembered  that  Samuel  Ktmkel  was  a 
teacher;  he  was  not  an  ignorant  or  an  uneducated 
man ;  he  knew  the  meaning  of  words ;  and  consequently 
since  he  was  an  educated  man  with  a  thorough  un- 
derstanding of  the  Qerman  language  we  must  presume 
that  he  understood  the  meaning  of  the  words  found 
in  the  letters  received  by  him.  With  the  exception  of 
the  letter  of  January  17th,  a!l  the  letters  signed  by 
the  defendants  were  written  in  the  German  language 
and  consequently  we  must  assume  that  Samuel  Kun- 
kel  understood  the  letters  which  told  him  in  the 
plainest  language  that  the  defendants  were  attorneys 
for  the  executors  and  that  they  would  be  paid  a  fee 
to  be  fixed  by  the  County  Court  for  the  services  per- 
formed for  the  executors  and  that  the  defendants 
would  also  charge  Samuel  Kunkel  a  fee  for  services 
performed  for  him.  To  say  that  Samuel  Kunkel  did 
not  know  that  the  defendants  were  attorneys  for  the 
executors  or  that  he  did  not  know  that  the  defend- 
ants were  to  be  paid  for  services  rendered  by  them 
for  the  executors  or  that  he  did  not  know  that  the 
defendants  expected  to  charge  him  for  services  to  be 
rendered  for  him  individually  is  to  say  that  Samuel 
Kunkel  did  not  know  the  meaning  of  plain  and  un- 
ambiguous words.  When  the  defendants  made  known 
to  Samuel  Kunkel  the  amount  of  their  bill  he  had  been 
previously  informed  that  the  defendants  were  attor- 
neys for  the  executors  and  that  they  would  be  paid 
for  such  services  .a  fee  to  be  allowed  by  the  County 
Court;  and  Samuel  Kunkel  approved  the  bill,  ren- 
dered by  the  defendants,  with  this  knowledge  and  also 
with  a  knowledge  of  the  property  owned  by  the  estate, 
the  value  of  it,  the  amount  of  the  moneys  disbursed 
by  the  executors,  and  the  net  value  of  his  **  inherit- 
ance."   He  continued  to  correspond  regularly  with 
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the  defendants  up  until  the  time  of  his  death  and  in 
none  of  his  letters,  following  his  approval  by  the  letter 
of  November  19th,  is  there  to  be  f o'und  the  least  sug- 
gestion or  intimation  of  dissatisfaction;  but  upon  the 
contrary  Samuel  Kunkel's  letters  manifest  his  un- 
reserved  and  complete  approval  of  the  fee  which  the 
defendants  charged  him.  Some  attorneys  might  have 
sent  to  Samuel  Kunkel  complete  copies  of  every  paper 
filed  in  the  estate,  while  other  equally  reputable  attor- 
neys might  not  have  done  so.  Viewing  the  transac- 
tions in  the  retrospect  and  in  the  light  of  what  has 
subsequently  occurred,  it  can,  of  course,  now  be  said 
that  it  would  have  been  more  prudent  if  complete 
copies  of  all  papers  had  been  prepared  and  mailed  to 
Samuel  Kunkel. 

7.  It  is  true  that  it  was  the  duty  of  the  executors 
to  support  the  will  and  it  is  likewise  true  that  it  was 
to  the  interest  of  Samuel  Kunkel  that  the  will  be  sus- 
tained ;  and  hence  in  that  particular  there  was  a  unity 
rather  than  a  conflict  of  interest  between  the  execu- 
tors and  Samuel  Kunkel.  The  only  possible  conflict 
of  interest  that  could  have  arisen  was  when  the  county 
judge  fixed  the  attorneys'  fees  for  services  rendered 
to  the  executors;  but  Samuel  Kunkel  knew  that  the 
defendants  were  to  be  paid  a  fee  to  be  fixed  by  the 
court  and  Kunkel  had  a  right  to  consent  to  it,  as  he 
did. 

Samuel  Kunkel  was  a  necessary  party  to  a  settle- 
ment of  the  contest:  40  Cyc.  1262.  If  the  will  stood 
he  received  nine  tenths  of  all  the  property  of  the  tes- 
tator. If  the  will  had  been  broken  then  he  lost  all. 
The  executors  could  not  without  his  consent  make  a 
settlement  of  the  contest  which  would  take  from  him 
his  interest  in  the  real  property  and  transfer  it  to 
Anna  KunkeL    His  approval  of  the  compromise  was 
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necessary.  In  view  of  the  fact  that  Samuel  Kunkel 
was  the  only  person  who  could  be  affected  by  a  com- 
promise, which  decreased  his  share  of  the  estate  and 
correspondingly  increased  the  portion  of  Anna  Kun- 
kel, it  can  readily  be  seen  that  there  was  much  room 
for  the  rendition  of  services  which  were  peculiarly 
personal  to  Samuel  Kunkel  alone.  The  services  ren- 
dered by  the  defendants  were  assuredly  of  value  to 
Samuel  Kunkel.  Indeed,  if  he  had  turned  his  inter- 
ests over  to  the  German  consulate  he  would  have  been 
required,  and  properly  so,  to  pay  for  the  services  per- 
formed for  him  in  looking  after  his  interests;  and, 
furthermore,  it  appears  from  the  evidence  in  the 
record  that  the  fees  which  the  consulate  would  have 
charged  for  its  services  and  for  the  services  of  its 
attorneys  probably  would  have  aggregated  about 
$3,900.  In  other  words,  in  addition  to  whatever  fees 
might  have  been  paid  out  of  the  estate  to  the  attor- 
neys for  the  executors,  Samuel  Kunkel  would  have 
been  required  to  pay  fees  for  services  rendered  for 
him  individually  if  he  had  turned  his  business  over 
to  the  German  consulate.  It  cannot  fairly  be  said  that 
no  valuable  service  was  performed  by  the  defendants 
for  Samuel  Kunkel  individually.  If  th^  measure 
which  was  used  by  the  German  consulate  in  like  cases 
is  adopted  as  the  standard  then  the  fee  retained  by 
the  defendants  can  be  ^aid  to  be  within  the  limits  of 
that  measure.  Moreover,  Samuel  Kunkel  approved 
the  fee  and  never  at  any  time  questioned  the  pro- 
priety or  the  amount  of  it.  The  decree  appealed  from 
should  be  reverscjd  and  the  suit  dismissed  without 
costs.  Bevebsed  and  Dismissed. 

JOHNS,  J.,  Concurring  Specially. — ^In  legal  effect 
the  trial  court  aflSrmed  the  action  of  the  County  Court 
in  allowing  the  defendants  $3^500  as  attorneys'  fees 
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on  settlement  of  the  final  account  of  the  estate  and 
found  that  it  was —  , 

■ 

**in  full  payment  for  all  services  the  defendants  had 
rendered  both  fo  the  executors,  and  to  Samuel  Kunkel 
in  connection  with  the  settlement  of  said  estate  and 
the  will  contest;  and  that  the  amount  so  allowed  con- 
stituted a  reasonable  remuneration  for  the  said  ser- 
vices.'* \ 

The  plaintiff  did  not  appeal:  Samuel  Kunkel  was 
not  only  made  a  party  to  the  contest  of  the  will,  but 
he  was  a  necessary  party. 

**A11  persons  who  may  be  injuriously  affected  by 
the  judgment  or  decree  sought,  should  be  made  de- 
fendants. Thus  the  beneficiaries  in  the  will,  heirs  at 
law  and  next  of  kin,  as  well  as  the  executor,  if  he  has 
qualified  as  such,  are  usually  deemed  necessary  par- 
ties": 40  Cyc.  1262,  and  authorities  there  cited. 

As  a  matter  of  fact  the  executors  were  nominal  par- 
ties and  Samuel  Kunkel  was  the  only  real  party  in 
interest 

While  it  was  the  duty  of  the  executors  to  uphold 
and  defend  the  will,  and  for  that  purpose  they  filed 
an  answer,  as  such  executors  they  would  not  and  did 
not  have  any  legal  right  to  appear  for  Samuel  Kunkel 
or  to  represent  his  interests  otherwise  than  as  execu- 
tors, and  could  not  make  or  enter  into  any  valid,  bind- 
ing agreement  of  settlement  or  compromise  without 
his  express  authorization  and  approval.  If  Samuel' 
Kunkel  had  employed  other  attorneys  than  the  defend- 
ants to  represent  his  personal  interests,  the  County 
Court  would  not  have  any  right  to  determine  the 
amount  which  such  attorneys  should  receive  for  their 
services.  So,  in  this  case,  the  only  authority  which 
the  County  Court  had  was  to  ascertain  and  allow  the 
amdunt  of  fees  which  the  defendants  should  have  for 
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legal  services  rendered  to  the  executors  as  such,  in  the 
will  contest ;  and  it  did  not  have  any  authority  to  fix 
or  determine  thp  amount  of  attorneys'  fees  which 
Samuel  Kunkel  personally  should  pay  the  defendants 
for  services  which  they  rendered  him  in  the  contest 
personally,  as  distinguished  from  the  services  which 
they  rendered  the  executors.  Nor  is  there  any  con- 
flict in  the  character  of  such  services.  Any  services 
which  the  defendants  rendered  in  the  compromise  or 
settlement  were  personal  to  Samuel  Kunkel.  Hence 
the  only  question  to  be  determined  is  their  reason- 
able value. 

It  is  conceded  that  Cake  &  Cake  received  $1,500  for 
their  services  in  the  matter  of  the  contest  only,  and 
their  client  was  a  resident  of  Portland.  The  defend- 
ants' client  was  a  resident  of  Germany,  aged  and  bur- 
dened with  disease,  to  whom  a  settlement  was  very 
important  and  for  whom  the  defendants  rendered 
much  additional  service.  On  this  theory  there  is 
abundant  testimony  in  the  record  that  $3,500  is  a  rea- 
sonable fee  for  the  personal  services  which  the  de- 
fendants render M  Samuel  Kunkel,  and  for  such  rea- 
sons I  concur  in  the  opinion  of  Mr.  Justice  Haerib. 

BENNETT,  J.,  Dissenting.— The  object  of  this  suit 
is  to  recover  from  the  defendants,  a  firm  of  attorneys, 
certain  sums,  retained  by  them  out  of  the  estate  of  one 
Daniel  Kunkel,  for  their  fees  as  attorneys  for  the 
executors,  and  also  as  attorneys  for  the  chief  bene- 
ficiary of  the  estate,  whose  interests  were  also  repre- 
sented by  the  defendants  herein. 

-Daniel  Kunkel,  in  the  matter  of  whose  estate  the 
services  in  question  were  performed,  died  in  Portland, 
Oregon,  on  January  17,  1914,  leaving  an  estate  of  the 
approximate  value  of  $100,000,  about  $30,000  of  which 
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was  in  real  property,  and  the  balance  in  money  and 
secured  notes.  Mr.  Knnkel  had  resided  in  Portland 
for  many  years.  He  left  no  lineal  descendants,  but 
was  survived  by  his  wife,  to  whom  he  had  been 
married  about  twenty-five  years.  The  latter  years  of 
their  married  life  had  apparently  not  been  very  happy, 
and  when  Daniel  Kunkel  died  he  left  a  will  by  which 
he  bequeathed  one  third  of  the  real  property  to  his 
wife,  and  the  balaace  of  the  real  property  and  all  of 
the  personal  pf  operty  to  Samuel  Kunkel,  a  brother 
living  in  Germany.  The  defendants  herein  had  been 
the  attorneys  for  Daniel  Kunkel  for  several  years,  and 
had  drawn  the  will  under  which  Samuel  Kunkel 
claimed.  After  the  death  of  Daniel  Kunkel,  the  de- 
fendants notified  his  brother  Samuel  of  Daniel  *S  death, 
and  that  Samuel  was  a  beneficiary  under  the  will. 
Afterwards  the  executors  named  in  the  will  were  ap- 
pointed by  the  court  and  proceeded  to  administer  the 
estate.  The  defendants  appeared  as  attorneys  for  the 
executors  and  also  represented  the  interests  of  Samuel 
Kunkel.  The  widow,  naturally,  being  dissatisfied  with 
the  will,  threatened  and  finally  actually  commenced  a 
contest,  in  which  an  answer  was  filed  on  behalf  of  the 
executors,  and  on  behalf  of  Samuel  Kunkel,  by  the 
defendants,  but  the  case  never  went  to  trial.  A  com- 
promise was  arranged,  to  which  all  parties  consented, 
and  by  which  the  wife  received  the  real  property  ab- 
solutely, and  also  received  out  of  the  estate,  $1,500 
to  pay  her  attorneys'  fees  and  expenses  in  the  contest 
proceedings,  and  the  balance  of  the  estate  went  to 
Samuel  Kunkel  under  the  will.  After  paying  the  ex- 
penses of  administration,  some  small  debts,  the  inheri- 
tance taxes,  attorneys'  fees,  etc.,  there  was  turned 
over  to  Samuel  Kunkel,  and  to  his  estate  after  his 
death,  the  sum  of  about  $24,089  and  an  uncollected 
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promissory  note  for  $27,500.  The  defendants  did  the 
necessary  legal  work  for  the  administration  of  the  es- 
tate, represented  the  executors  in  the  contest  proceed- 
ings, and  also  negotiated  for  and  with  Samuel  Kunkel, 
and  between  him  and  the  widow,  in  arranging  the 
settlement,  aild  they  received  from  the  executors,  his 
share  of  the  money  and  transmitted  the  same,  accord- 
ing to  his  direction,  to  him  in  Germany. 

The  defendants  presented  their  claim  for  fees  for 
their  services  to  the  executors,  in  the  sum  of  $3,500, 
which  was  allowed  by  the  County  Court  They  also 
made  a  charge  directly  against  Samuel  Kunkel  for 
another  $3,500  for  their  services  to  him.  In  addition 
to  this,  Kunkel,  at  one  time — ^having  received  from 
the  defendants  an  installment  on  his  inheritance, .  and 
being  generously  minded — authorized  them  to  take  out 
$1,000  from  his  share  of  the  estate,  as  a  Christmas 
present  for  them,  which  they  did.  They  also  em- 
ployed one  Hesse,  a  German  attorney  in  Portland,  to 
assist  them  as  attorneys,  and  especially  in  the  transla- 
tion of  German  letters  and  papers,  for  which  they 
agreed  to  pay  him  $1,000.  This,  they  reported  to 
Kunkel  and  he  approved  the  same. 

Kunkel  was  informed  of  their  charge  for  $3,500  for 
their  services  to  him  individually,  and  it  is  claimed 
he  assented  thereto,  but  he  was  not  informed  that  they 
had  also  charged  up  and  received  from  the  executors 
anothei-  $3,500  for  their  services  to  the  estate,  includ- 
ing the  contest ;  and  it  is  claimed  on  behalf  of  respond- 
ent that  his  assent  to  the  payment  of  the  last  $3,500 
was  obtained  and  procured  by  the  willful  suppression 
of  the  fact  that  they  had  already  been  paid  for  these 
services  by  the  estate. 

Before  the  estate  was  finally  settled  Samuel  Kunkel 
also  died,  and  the  plaintiff  herein  bruigs  this  proceed- 
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ing  as  his  administrator,  claiming  that  the  fee  paid 
to  the  defendants,  as  attorneys  for  the  executors,  was 
V  exorbitant  and  should  not  have  exceeded  $1,500;  that 
said  amount  should  have  covered  their  entire  services, 
both  for  the  estate  and  for  Samuel  Kunkel  individ- 
ually, and  also  for  the  services  of  Hesse ;  and  that  the 
gift  from  the  client  to  the  attorneys  of  the  $1,000, 
should  not  be  permitted  to  stand. 

The  court  below ,  allowed  the  defendants  the  $3,500 
as  attorneys  for  the  executors,  the  $1,000  for  the  ser- 
vices of  Hesse,  and  the  $1,000  as  a  gift,  but  refused 
to  allow  the  $3,500  charged  for  direct  services  to 
Samuel  Kunkel.  From  this  decree  the  defendants 
appeal. 

From  the  opinion  of  the  majority  of  the  court  I  am 
compelled  to  dissent.  Measured  by  the  value  of  the 
services  performed  by  the  appellants  for  Mr.  Kunkel, 
and  for  which  they  were  not  otherwise  recompensed, 
their  charge  of  $3,500  seems  to  me  exorbitant  and  un- 
conscionable;  and,  as  I  view  it,  Mr.  KunkePs  approval 
of  that  fee  was  obtained  by  such  an  important  and 
unfair  suppression  of  fact,  as  to  prevent  the  defend- 
ants  from  gaining  any  advantage  by  such  alleged  ap- 
proval, under  the  rule  governing  the  relation  of  attor- 
ney and  client,  as  stated  in  the  majority  opinion. 

With  the  rule  governing  the  duty  of  an  attorney 
toward  his  client,  as  stated  in  that  opinion,  I  am  en- 
tirely satisfied.  I  quote  again  from  the  language  of 
the  opinion,  taking  the  liberty  of  italicizing  the  por- 
tions which  seem  to  me  to  have  more  particularly  con- 
crete application  to  this  case. 

''The  relation  between  an  attorney  and  client  has 
always  been  treated  as  one  of  special  trust  and  confi- 
dence; and  for  that  reason  the  law  requires  that  the 
conduct  of  an  attorney,  when  dealing  with  his  client, 
shall  be  characterized  by  fairness,  honesty  and  good 
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faith.  Indeed,  so  strict  is  the  injunction  not  to  take 
advantage,  of  the  client,  that  when  a  client  challenges 
the  fairness  of  a  contract  made  with  his  attorney  the 
latter  has  the  burden  of  showing  not  only  that  he  used 
no  undue  influence,  but  also  that  he  gave  to  his  client 
all  the  information  and  advice  which  it  would  have 
been  his  duty  to  give  if  he  himself  had  not  been  inter- 
ested, and  that  the  transaction  was  as  beneficial  to  the 
client  as  it  would  have  been  if  the  latter  had  dealt  with 
a  stranger." 

These  are  brave,  strong  words,  and  with  every  syl- 
lable of  them  I  entirely  concur.  They  fix  the  duty  of 
an  attorney  toward  his  client  at  a  high  standard — ^but 
not  too  high,  when  we  consider  the  peculiarly  confi- 
dential relation  which  an  attorney  enjoys;  and  the 
fact,  that  those  with  whom  he  deals,  are  oftentimes 
helpless  from  infancy  or  old  age,  and  are  generally 
ignorant  of  the  law,  and  of  their  legal  rights;  and 
practically  at  the  mercy  of  the  lawyer  who  represents 
thenoL  Sudi  a  declaration  of  the  principles  which 
govern  attorneys,  will  be'  an  inspiration  to  the  lawyer 
who  cares  deeply  for  his  profession  and  for  its  honor. 

When  it  becomes  generally  known,  that  this  is  the 
standard  which  governs  the  conduct  of  attorneys — and 
that  the  courts  unflinchingly  carry  the  principles  so 
declared  into  execution — ^there  will  be  an  end  of  that 
unjust  belief,  unfortunately  now  so  general  among  lay- 
men, that  lawyers  are  mercenary  and  unscrupulous 
grafters ;  and  that  the  cpurts,  being  composed  of  law- 
yers promoted,  look  with  complacent  tolerance,  and 
winking  eye,  upon  the  unjust  greed  and  rapacity  of 
their  erstwhile  associates. 

If  I  would  add  anything  to  the  words  of  tjie  ma- 
jority opinion  in  this  regard,  it  would  be  in  the  lan- 
guage of  Mr.  Thornton  in  his  excellent  new  work  on 
Attorneys ; 
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**  Attorneys,  in  entering  into  contracts  of  employ- 
ment with  clients,  are  required  to  exercise  the  highest 
order  of  good  faith,  not  only  in  advising  the  client,  but 
also  in  disclosing  all  information  in  their  possession, 
as  to  facts  which  would  or  might  influence  him,  either 
in  entering  into  or  refusing  to  execute  the  contract. 
The  failure  to  do  so  renders  the  contract  presump- 
tively void.  •  •  The  burden  is  on  the  attorney  to  show 
that  the  client  was  advised  and  informed'*:  2  Thorn- 
ton on  Attorneys,  §  429,  p.  743. 

Keeping  in  view,  then,  the  rule  in  such  cases,  let 
us  attempt  to  apply  it  in  this  case,  and  see  whether 
or  not  the  conduct  of  the  defendants  in  the  case  meas- 
ures up  to  these  high  standards.  For  if  it  does  not, 
and  we,  directly  or  tacitly,  approve  of  their  action, 
and  help  them  to  reap  the  profits  of  the  transaction, 
then,  as  it  seems  to  me,  our  fine  words  had  far  better 
never  have  been  said.  They  will  be  *'like  dead  sea 
apples — ^pleasant  to  the  sight  but  ashes  to  the  touch.'* 

I  assume — as  there  is  no  appeal  by  the  plaintiff 
from  that  part  of  the  decree  which  favored  tne  de- 
fendant— ^that  the  only  question  before  us  which  we 
can  readjudicate,  is  the  claim  for  the  last  $3,500  for 
the  services  alleged  to  have  been  rendered  by  the  ap- 
pellants to  Mr.  Kunkel  individually.  However,  it 
does  not  follow,  that  we  should  not  consider  the  other 
sums  received  by  the  appellants,  in  so  far  as  they 
affect  the  fairness  and  justice  of  the  charge  of  the 
last  $3,500,  which  is  before  the  court — ^for  instance,  if 
the  sum  of  $3,500  received  by  the  appellants  from  the 
executors  was  for  the  same  services,  or  part  of  the 
same  services,  for  which  they  are  now  trying  to  charge 
Kunkel  individually;  then  having  once  received  com- 
pensation therefor,  it  would  be  utterly  unjust  to  per- 
mit them,  to  again  collect  from  Mr.  Kunkel,  for  the 
same  service.    No  court  of  equity  would  permit  so 
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unjust  a  result,  and  if  it  would,  it  would  cease  then  and 
there,  to  be  a  ** court  of  equity/* 

The  same  suggestions  apply  to  the  $1,000  collected 
by  the  appellants  and  turned  over  to  Hesse,  for  as- 
sisting in  doing  whatever  was  done,  in  the  matter  of 
Mr.  KunkePs  individual  interest.  K  he  performed 
part  of  the  services  and  was  paid  by  Mr.  Kunkel,  that 
reduces  the  work  left  to  be  done  by  the  defendants,  in 
the  same  matter ;  and  it  would  be  obviously  unjust  for 
them,  having  induced  Kunkel  to  pay  the  $1,000  to 
Hesse,  to  then  charge  him  again  in  their  own  behalf 
for  that  part  of  the  work  which  he  had  already  paid 
Hesse  for  doing.  It  becomes  necessp.ry,  then,  in  an- 
alyzing the  case,  and  finding  out  whether  this  last 
charge  of  $3,500  to  Mr.  Kunkel  individually,  was  just 
or  unjust,  to  separate  the  work  for  which  they  have 
already  been  paid  by  the  executors,  and  the, part  of 
the  work  of  taking  care  of  Mr.  KimkePs  interests  per- 
formed by  Hesse,  from  the  remainder  of  the  services 
performed,  so  that  we  can  see  what  services  are  left, 
and  what,  if  any,  fair  relation,  they  bear  to  the  large 
sum  charged. 

In  considering  this  question  we  must  remember  con- 
stantly that  all  the  amounts  received  by  the  appel- 
lants, came,  directly  or  in^rectly,  out  of  Mr.  Kunkel' s 
pocket.  The  $3,500  paid  to  the  defendants  by  the 
executors  was  really  paid  by  Mr.  Kunkel,  for  he  was 
the  residuary  legatee,  and  everything  left  from  the 
estate  belonged  to  him.  /  At  the  time  when  these  fees 
were  allowed  by  the  executors,  it  had  been  agreed  ex- 
actly what  Daniel  KunkePs  wife  was  to  receive,  and 
the  defendants,  and  everyone  else,  who  had  any  rela- 
tion to  the  case,  knew  full  well,  that  whatever  came 
out  of  the  estate  in  the  way  of  executors  or  attorneys ' 
fees,  came  out  of  funds  otherwise  belonging  to  Samuel 
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Kunkel.  Indeed  there  was  no  longer  any  real  neces- 
sity or  reason  for  separating  the  fees,  unless  it  would 
be,  by  this  manipulation,  *'to  make  two  fees  grow, 
where  one  had  grown  before.'' 

Of  course,  in  determining  the  services  which  the 
defendants  had  a  right  to  charge  up  as  an  individual 
charge  against  Samuel  Kunkel,  I  think  it  will  at  once 
be  conceded,  that  they  had  no  right  to  charge  for  any 
services  in  overseeing  the  final  settlement  and  pro- 
tecting his  interests,  in  the  matter  of  the  executors* 
fees  and  their  own  attorneys'  fees,  for  the  simple  rea- 
son that  they  did  nothing,  and  could  do  nothing,  in 
that  regard ;  for  in  that,  the  defendants  had  put  them- 
selves in  an  impossible  and  inconsistent  position. 
They  were  attempting  to  represent  the  executors,  who 
were  interested  in  getting  the  largest  possible  fees, 
and  they  were  also  interested  in  getting  the  maximum 
fees  for  themselves.  And  at  the  same  time,  they  were 
supposed  to  be  representing  the  interests  of  Mr.  Kun- 
kel; whose  interests  were,  to  have  the  executors  and 
attorneys'  fees  reduced  to  the  smallest  possible  mar- 
gin. The  result  was,  that  no  one  really  represented 
Mr.  Kunkel  before  the  County  Court  at  all.  There 
were  no  objections  whatever  filed  to  the  executors' 
fees ;  neither  was  there  any  objection  made  to  the  fees 
demanded  by  the  attorneys. 

In  practice,  the  arrangement  worked  out  beautifully. 
The  executors  and  attorneys,  apparently,  resolved 
themselves  into  sort  of  a  mutual  approval  society. 
The  executors  came  in  and  demanded  their  fees. 
They  demanded  the  statutory  fee,  not  only  on  the  per- 
sonal property,  which  passed  through  their  hands,  but 
also  upon  the  $30,000  worth  of  real  property,  for  which 
they  did  not  account  at  all.  And  in  addition  to  this, 
they  demanded  their  fees  on  the  whole  estate,  as  erro- 
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neously  appraised  at  $108,000,  although  $10,000  of  that 
was  an'obvions  double  appraisement,  and  the  estate 
really  totaled  only  $98,000.  Nevertheless,  these  fees 
were,  apparently,  approved  by  the  defendants.  In- 
deed, we  may  safely  'kssume  that  the  report  of  the 
executors,  asking  for  these  executors*  fees,  .was  writ- 
ten by  the  defendants  as  their  attorneys. 

Again  the  executors,  with  equal  complacence,  in- 
cluded in  their  report  a  request — ^in  addition  to  their 
own  fees — for  $3,500  for  the  attorneys,  although  it 
appears  from  the  evidence  that  the  fees  fixed  by  the 
rules  of  the  Bar  Association  for  acting  as  attorneys 
in  such  an  administration,  would  only  have  been  about 
$1,000  or  $1,100;  and  to  these  attorneys'  fees  again 
there  was,  of  course,  no  objection,  and  Mr.  KunkePs 
interests  again  were  not  represented.  The  County 
Court,  finding  that  there  was  no  objection  whatever 
•on  behalf  of  Mk.  Kunkel's  attorneys,  and  that  the 
executors'  claim  for  fees  was  approved  by  the  attor- 
neys, and  that  the  attorneys'  claim  for  fees  was  ap- 
proved by  the  executors,  allowed  each  of  them  the  full 
amount  claimed. 

It  is  obvious  that  the  appellants*  supposed  repre- 
sentation of  the  individual  interest  of  Mr.  Kunkel  was, 
in  this  particular,  really  of  no  value  whatever.  They 
did  nothing  for  him,  and  in  the  very  nature  of  things, 
could  do  nothing  for  him.  They  were  trying  to  per- 
form two  inconsistent  duties — to  ride  two  horses  go- 
ing in  different  directions.  It  goes  without  saying 
that  attorneys  cannot  properly  act  for  both  parties 
under  such  circumstances,  even  with  their  consent. 

VEven  by  the  consent  of  the  parties,  an  attorney  is 
not  permitted  to  act  on  both  sides  of  a  cause**:  Weeks 
on  Attorneys,  §  120. 

92  Or.— aT 
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''It  is  a  well-settled  general  rule  that  an  attorney 
cannot  represent  conflicting  interests,  or  undertake 
the  discharge  of  inconsistent  duties":  1  Thornton  on 
Attorneys  at  Law,  §  174. 

*'So  an  attorney  for  the  executors  of  an  estate  is 
disqualified  to  represent  the  heirs  for  the  purpose  of 
supervising  the  proceedings  of  the  executors  with 
reference  to  distribution":  Id.,  §  175., 

Now  let  us  see  how  much  of  the  services  performed 
by  the  defendants  in  the  whole  transaction  were  paid 
for  by  the  $3,500  received  from  Mr.  Kunkel's  funds, 
through  the  executors,  and,  therefore,  not  fairly 
chargeable  to  him  again,  as  an  individual.  That  this 
fee  paid  through  the  executors  was  intended  to  and 
did  cover,  practically  the  entire  services  in  the  matter 
of  the  contest,  seems  entirely  plain.  Judge  Cleeton, 
who  presided  in  the  County  Court  and  allowed  the  fee, 
and  therefore  must  be  presumed  to  know,  being  called 
by  the  defendants,  testified : 

*'The  matter  came  up  in  regular  order  and  in  due 
course  of  the  administration  after  the  settlement  had 
been  reached  by  the  attorneys  representing  the  re- 
spective contesting  parties,  and  after  it  had  been  ap- 
proved by  the  court,  it  came  on  then  for  fixing  the 
fees  for  the  attorneys.  It  came  on  without  a  contest 
and  without  any  objections  being  filed.  Mr.  Bernstein 
presented  the  claim  for  attorneys'  fees,  and  stated  the 
attorneys  claimed  for  their  services  $3,500  represent- 
ing the  executors  of  the  estate. 

''Ordinarily  an  estate  of  that  size  that  proceeded 
without  contest  and  in  the  usual  way,  the  attorneys* 
fees  should  be  something  like  about  $2,500  to  $3,000, 
•  and  I  estimated  that  to  represent  and  provide  a  de- 
fense against  a  contest  of  an  estate  of  that  voLu-e,  it 
would  be  worth  from  $500  to  $1,000,  and  I  fixed  the 
fee  accordingly  at  $3,500." 

On  cross-examination  he  testified : 
Q.  Mr.   Bernstein,  himself,   asked  that  the  fees 
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should  be  as  much  as  $3,500,  did  he  not,  when  he  pre- 
sented it  to  yout 

**A.  Yes — ^he  made  application  for  his  fee  as  is  cus- 
tomary by  attorneys. 

**Q.  That  was  fixed  before  the  account  was  filed, 
was  it  nott  > 

'*A.  I  ihink  he  put  his  claim  in — ^he  made  an  oral 
statement  of  the  matter  to  me  that  he  had  asked  for 
an  attorneys'  fee  of  $3,500.*' 

Again  in  his  cross-examination : 

**Q.  In  connection  with  his  application  to  you  to 
fix  the  fee,  Mr.  Bernstein  always  called  attention  to 
the  fact  that  the  attorneys,  xhimself  and  Mr.  Cohen, 
had  handled  the  contest  matter  and  made  the  compro- 
mise, did  they  nott 

**A.  Yes,  I  understood  that    I  understood  that. 

**Q.  You  took  that  into  consideration  in  fixing  the 
feet 

**A.  Yes,  sir. 

**Q.  Do  you  know  what  the  Bar  Association  rule  is 
(as  to  fixing  attorneys'  fees  for  executors)  t 

**A.  No,  I  think  they  allow  the  attorney  about  one 
half  of  what  the  administrator  is  supposed  to  get.  •  * 

**Q.  Also  in  this  case,  there  were  no  probate  sales, 
were  there  t 

**A.  I  don't  remember  that  there  were — ^I  think  not. 

**Q.  And  there  was,  I  believe,  only  one  account — 
the  final  account  t 

**A.  Yes,  that  would  leave  only  the  final  account  in 
that  case. 

**Q.  The  final  account  itself,  was  a  very  brief  docu- 
ment, was  it  nott 

**A.  I  think,  from  the  nature  of  the  estate',  the  final 
account  was  not  a  complex  or  comprehensive  docu- 
ment. 

' '  Q.  Tou  were  taking  into  consideration  the  services 
rendered,  I  believe  you  have  already  said,  in  connec- 
tion  with  the  handling  of  the  contest  and  the  compro- 
mise of  it  in  fixing  those  feesf  - 

**A.  Yes,  sir." 
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Judge  Cake,  who  was  also  called  as  a  witness  for 
the  defendants,  in  his  deposition  testified: 

''Well,  I  didn't  take  any  part  in  the  matter  at  all.* 
Mr.  Bernstein  suggested  to  the  court  the  work  of  the 
attorneys,  referring  to  this  case  (the  contest)  and  I 
didn't  remember  what  the  fees  were  fixed  at.  The 
court  considered  the  matter  talked  over  with  Mr. 
Bernstein  and  asked  questions  concerning  the  situ- 
ation, and  it  was  fixed  in  the  immediate  light  of  the 
litigation  which  had  just  been  concluded.  •  * 

'  *  Q.  At  the  time  the  court  made  the  order  allowing 
the  attorneys'  fee  of  $3,500,  the  court's  attention  was 
particularly  brought  to  the  matter  of  this  litigation, 
as  I  understand  itt 

'*A.  To  the  what,  you  say? 

'*Q.  Was  particularly  drawn  by  Mr.  Bernstein  to 
the  matter  of  this  will  contest  and  the  services  that 
had  been  rendered  in  that  connection. 

*'A.  That  was  brought  up.  I  stood  there  at  the  end 
of  the  bench  and  Mr.  Bernstein  stood  in  front  of  the 
court,  a/nd  he  told  him  the  circumstances  under  which 
the  litigation  had  been  brought,  and  the  other  condi- 
tions with  which  the  administration  of  the  estate  waii 
affected. 

'  *  Q.  The  allowance  of  the  attorneys '  fees  was  based 
upon  Mr.  Bernstein's  statement  that  was  thus  sub- 
mitted, as  I  understand  t 

* '  A.  Why,  of  course ;  now  I  could  not  tell  you  about 
that,  but  the  history  of  the  case  and  the  history  of 
the  estate  would,  of  course,  be  well  known  to  Judge 
Cleeton. 

*'Q.  Yes,  but  attention  was  drawn  to  the  fact  that 
the  attorneys  for  the  executors  had  attended  to  the 
will  contest  and  also  to  the  settlement  that  had  been 
made. 

**A.  Yes,  yes. 

"Q.  These  items  were  brought  in  for  the  court's 
consideration  t 

**A.  Yes,  oh,  yes." 

And  again  the  same  witness  testified : 

**A.  Yes,  about  the  way  I  figure  that,  Mr.  Veazie, 
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is  this :  Even  if  this  snit  had  not  been  in  there,  if  there 
had  not  been  any  snit  there  and  had  been  the  adminis- 
tration of  the  estate,  a  couple  of  thousand  dollars  for 
the  ordinary  estate  of  a  hundred  thousand  dollars 
should  be  charged. 

**Q.  You  figure  that  if  there  had  not  been  the  liti- 
gation over  the  will,  $2,000  would  have  been  a  fair 
feet 

''A.  //  there  had  not  been  any  litigation  at  all,  yes, 
$2,000  would  have  been  a  very  fair  fee  for  the  execu- 
tors. 

* '  Q.  And  there  ought  to  have  been  an  allowance  of 
$1,500  more  for  the  conduct  of  the  will  contest  t 

**A.  Yes,  yes;  very,  very  reasonably  so;  yery  rea- 
sonably so.'* 

Indeed,  the  large  fee  of  $3,500  for  the  attorneys  in 
this  simple  estate,  could  not  possibly  have  been  sus- 
tained upcfn  any  other  theory.  Every  witness  called 
for  the  defendants,  who  testified  that  the  $3,500  was 
reasonable,  based  their  testimony  upon  the  fact  that 
the  contest,  and  all  the  work  of  the  contest,  was  in- 
cluded; and  not  one  of  them  ventured  to  say  that 
$3,500  would  have  been  a  fair  fee  for  the  administra- 
tion alone ;  while  the  witnesses  for  the  plaintiff  place 
the  value  of  the  services,  including  both  administra- 
tion and  contest,  at  a  much  less  sum.  It  appears  that 
the  rules  fixed  by  the  Bar  Association  placed  the  at- 
torneys' fees  at  one  half  of  the  amount  allowed  the 
executors. 

Judge  Cleeton,  himself,  testified: 

'*Q.  Do  you  know  what  the  Bar  Association  rule  is 
(as  to  fixing  attorneys'  fees  for  executors)? 

*' A.  No,  I  think  they  allowed  the  attorney  about  one 
half  of  what  tite  administrator  is  supposed  to  get. ' ' 

As  the  Bar  Association  is  composed  entirely  of  law- 
yers, I  think  we  may  safely  assume  that  the  fee  fixed 
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by  them  is  a  reasonable  one,  and  not  too  low.  It  is 
true  that  some  of  the  attorneys  who  were  witnesses, 
were  disposed  to  quarrel  with  the  schedule  fixed  by 
the  Bar  Association — ^basing  their  judgment  upon  the 
ground  that  such  a  division  was  unfair,  because  the 
attorney  generally  did  all  the  wort  This  may  be  true 
as  between  the  attorney  and  the  executor,  but  that  is 
no  reason  why  the  estate  should  suffer  a  double 
charge.  If  the  executor  puts  the  work  that  properly 
belongs  to  him  on  to  the  attorney,  and  the  attorney 
does  it,  the  executor  should  pay  for  such  services  out 
of  his  feeSf  and  not  but  of  the  estate.  The  law  allows 
the  executor  so  much  for  the  performance  of  his 
duties ;  and  it  would  be  exceedingly  unjust,  to  permit 
him  to  collect  the  whole  amount  of  his  fees  for  per- 
forming such  duties,  and  then  turn  the  work  over  to 
an  attorney,  and  let  the  attorney  charge  up  the  estate 
again  therefor.  The  attorney  should  only  be  allowed 
for  merely  legal  services. 

In  this  case  the  estate  was  a  very  simple  one.  It  ^ 
was  nearly  all  in  money  and  real  estate,  except  one 
large  note.  The  real  estate  was  not  sold.  The  note 
was  not  sued  upon  for  recovery.  Outside  of  the  con- 
test with  the  widow,  there  were  no  complications  what- 
ever. There  was  no  more  work  about  the  adminis- 
tration than  there  would  be  about  the  ordinary  $500 
estate.  There  was  nothing  that  required  any  particu- 
lar or  special  skill  or  uiiusual  ability.  There  was  no 
responsibility  for  the  investigation  of  title  or  the  sale 
of  property.  There  was  only  the  petitions  to  draw, 
and  one  or  two  accounts  and  the  final  account  to  pre- 
pare, and  perhaps  a  few  other  incidental  services. 
The  entire  work  of  settling  the  estate,  if  put  together, 
would  not  have  taken  two  weeks  of  the  time  of  any 
attorney.    Under  such  conditions  the  fees  fixed  by  the 
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Bar  Association  would  seem  to  be  entirely  ample,  and, 
as  I  have  said,  it  seems  impossible  to  have  reasonably 
stretched  those  small  services  to  cover  the  $3,500 
charge,  without  including  the  entire  services  in  the 
contest  matter;  and,  as  we  have  seen  from  the  testi- 
mony, as  a  matter  of  fact,  they  were  included. 

It  has  been  urged  that  this  contest  was  the  indi- 
vidual matter  of  Mr.  Kunkel,  and  that,  therefore,,  the 
services  of  the  defendants  in  that  regard,  were  not 
properly  chargeable  to  the  estate.  This  seems  an  ex- 
ceedingly narrow  and  technical  view,  and  I  do  not 
think  it  can  be  sustained.  The  very  right  of  the  ex- 
ecutors to  be  executors  at  all,  was  involved  in  the  con- 
test, and  as  attorneys  for  the  executors,  and  on  behalf 
of  the  estate,  the  attorneys  were  bound  to  do  every- 
thing  that  could  he  done  and  make  every  exertion  in 
their  power,  to  sustain  the  will.  But  in  any  event,  it 
does  not  lie  in  the  mouths  of  the  defendants,  to  say 
now,  that  their  services  in  that  contest,  were  not  for 
the  estate  and  properly  paid  for  by  the  estate.  Ac- 
cording to  the  testimony  of  both  Judge  Cleeton  and 
Judge  Cake,  already  quoted,  they  went  before  the 
County  Court  and  asked  to  be  allowed  this  fee  for 
their  services  as  attorneys  in  the  contest,  and  it  was 
allowed  to  them  upon  their  own  solicitations  and 
representations. 

Indeed,  it  appears  that  th^  final  report  of  the  execu- 
tors, which  we  may  assume  was  prepared  by  the  de- 
fendants, contains  the  following  representations  in 
regard  to  the  services  which  the  fee  was  to  cover: 

**In  addition  to  which  the  executors  have  employed 
the  firm  of  Bernstein  &  Cohen  as  their  attorneys,  who 
have  acted  as  such  since  the  probate  of  the  will,  and 
also  have  given  special  and  additional  services  in  the 
contest  filed  by  the  widow  of  deceased,  and  the  settle- 
ment  of  the  same,  for  which  services  they  request  that 
the  attorneys'  fees  be  fixed  at  $3,500.'' 
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They  ought  not  now  be  permitted  to  come  back  and 
say  the  fee  was  not  properly  allowed  in  the  County 
Court,  and  having  got  it  down  in  their  pockets,  ask  to 
collect  it  again,  directly  from  Mr.  Kunkel,  who  has 
already  paid  it  once  indirectly. 

The  only  remaining  question  then  upon  this  branch 
of  the  case  is,  whether  the  comparatively  small  ser- 
vices that  were  left,  after  taking  out  the  contest  and 
the  estate  already  paid  for,  were  fairly  worth  so  large 
a  sum  as  $3,500.  No  doubt  there  were  some  services 
performed  by  the  defendants  for  Mr.  Kunkel  individ- 
ually and  which  were  not  paid  for  through  the  execu- 
tors. Such  services  were  the  correspondence,  the 
transmitting  of  the  money  and  the  formal  appearance 
for  him  in  the  contest.  To  say  that  such  services  were 
worth  so  large  a  sum  as  $3,500  seems  to  me  so  start- 
lingly  unjust  as  to  be  almost  absurd. 

Then  it  must  be  remembered  that  even  these  ser- 
vices are  to  be  divided,  because  Hesse  was  employed 
by  the  defendants  themselves,  to  perform  part,  if  not 
all,  of  the  same;  and  for  this  they  paid  him  $1,000, 
not  out  of  their  own  but  out  of  Mr.  Kunkel 's  funds. 
It  njust  be  presumed  that  he  performed,  at  least  a  part 
of  the  work  involved  in  the  correspondence,  and  what- 
ever else  there  was  to  do.  Mr.  Bernstein  himself,  in 
one  of  his  letters  to  Kunkel,  says:  *'That  Hesse  was 
employed  to  assist  in  the  correspondence  and  as  an 
attorney  in  the  case,**  so  that  in  ascertaining  what  was 
the  value  of  the  services  performed  for  Mr.  Kunkel,  we 
must  take  out  that  portion  presumably  performed  by 
Mr.  Hesse.  To  allow  the  defendants  to  collect  for  the 
same  services  once  for  Hesse,  and  again  for  them- 
selves, would  be  manifestly  unjust.  To  my  mind, 
therefore,  a  fee  of  $3,500  to  be  collected  by  the  de- 
fendants  from   Kunkel,   in   addition   to   the    $3,500 
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already  received  through  the  executors,  and  the  $1,000 
collected  by  them  for  Hesse,  is  clearly  unreasonable. 

In  arriving  at  this  conclusion  I  have  said  nothing 
about  the  $1,000  gift  That  stands  a  little  different 
from  the  other  matters  already  considered.  Never- 
theless, it  had  some  bearing  upon  the  general  rela- 
tions of  the  parties.  No  doubt  it  was  intended  as  in 
some  sense  a  partial  remuneration  for  the  services 
performed  by  the  defendants.  Mr.  Kunkel  does  not 
seem  to  have  known  the  defendants  at  all,  and  there 
was  no  reai&on  why  he  should  have  given  them  a  thou- 
sand dollar  Christmas  present,  except  that  he  had  so 
intended  it.  The  defendants  in  their  letters  to  him 
had  constantly  asserted  and  protested  their  unselfish 
and  undying  devotion  to  his  interest. 

In  the  letter  of  March  3,  1914,  Mr.  Bernstein  sayst 

**You  can  rest  assured  we  shall  look  after  your  in- 
terest to  the  best  of  our  ability,  and  that  it  shall 
always  be  our  aim  to  represent  your  welfare  and  in- 
terest most  energetically.*^ 

In  the  letter  of  "March  30th,  ensuing,  he  says  again: 

'^Rest  assured  that  we  shall  look  after  your  inter- 
ests to  the  best  of  our  ability,  and  that  we  understand 
your  position  perfectly.** 

In  the  letter  of  February  23d : 

*'You  can  rest  assured  that  we  shall  keep  you  forth- 
with informed  as  to  all  developments  in  this  estate, 
which  concern  your  personal  interests/' 

In  the  letter  of  July  2d : 

**0n  account  of  the  intimate  friendship  always  ex- 
isting between  your  brother  and  us  for  a  lifetime,  and 
on  account  of  the  exceptional  confidence  which  we  en- 
joyed, it  will  be  to  a  certain  extent  our  diity  to  your 
deceased  brother  to  see  to  it  that  his  estate  is  adminis- 
tered, etc.** 
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If  Mr.  Kunkel  had  been  a  reader  of  our  own  Shakes- 
peare, he  might  have  thought  with  old  Falstaflf,  that 
the  defendants  *'did  protest  too  mnch,^*  but  as  it  was, 
he  seems  to  have  been  very  much  impressed  by  these 
protestations,  and  he  evidently  thought  that  such  un- 
selfish and  professed  devotion  to  his  interest,  deserved 
some  special  reward.  Perhaps  he  had  read  of  the  old 
time  English  law,  when  an  attorney  could  charge  no 
fee,  and  intended  this  $1,000  as  a  sort  of  honorarium. 
Perhaps  he  thought  if  he  was  generous  with  the  de- 
fendants, they  would  at  least  be  fair  with  him.  Per- 
haps in  his  innocence  he  thought  he  could  **  bribe  ^^ 
them  to  do  what  was  fair  and  rijght. 

At  any  r,ate,  it  is  perfectly  plain  that  while  he  called 
the  $1,000  a  gift,  he  really  intended  that  it  should  be 
some  sort  of  a  reward  for  the  services  which  he  hoped 
to  receive  from  the  defendants.  As  I  have  already 
said,  it  seems  to  me  that  from  any  viewpoint,  the 
charge  of  $3,500  for  the  small  services  which  the  de- 
fendants performed  individually  for  Kunkel,  and  for 
which  they  had  not  been  paid,  after  already  receiving 
$3,500  from  the  executors,  is  exorbitant  and  unfair. 

It  is  urged  in  the  brief  by  the  learned  attorneys  for 
appellants,  that  if  this  money  had  been  collected 
and  transmitted  through  the  German  consulate,  the 
charges  for  consulate  fees  and  attorney's  fees,  would 
have  been  as  large  as  those  made  by  the  defendants 
for  the  same  services.  It  seems  a  poor  defense  to  a 
bad  act  or  an  exorbitant  fee  that  someone  else  would 
have  committed  as  great  a  wrong  or  charged  as  unjust 
a  fee.  But  since  it  throws  a  sidelight  on  this  transac- 
tion, let  us  inquire.  In  the  brief  of  appellants  a  cal- 
culation is  made  from  which  it  is  figured  that  the 
charges  of  2  per  cent  by  the  consul  and  5  per  cent  for 
attorney's  fee    would  have  amounted  to  something 
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over  $3,900^  and  the  result  of  this  calculation  seems 
to  have  been  accepted  bodily  in  the  majority  opinion. 

But  this  conclusion^  as  it  seems  to  me,  can  only  be 
reached  by  disregarding  the  evidence,  and  figuring  the 
percentage  on  the  amount  of  the  promissory  note, 
which  was  transmitted  without  collection,  as  well  as 
the  money  collected  and  transmitted.  As  a  matter  of 
fact  the  evidence  shows  this  would  not  have  been  done. 

Mr.  F.  H.  Bitters,  secretary  to  the  German  consu- 
late, testified  in  regard  to  the  oflBcial  tariffs  for  the 
remittance  of  money  from  this  country  to  Germany, 
as  follows: 

**Q.  Will  you  kindly  state  what  the  oflBcial  tariff  of 
fees  for  the  remittance  of  money  in  the  states  is  at 
the  present  and  what  the  preceding  tariff  was,  if  there 
has  been  a  change  and  to  what  years  it  applies  t 

**A;  Since  January  1,  1911,  we  are  charging  2  per 
cent — ^yes,  sir,  2  per  cent  of  the  money  forwarded  to 
the  heirs.  That  means  2  per  cent  of  the  moneys  col- 
lected, and  after  the  attorneys'  fees  are  deducted. 

**Q.  Before  that,  what  was  the  schedule? 

**A.  One  and  two  thirds  per  cent  of  the  first  $500 
and  one  third  per  cent  of  each  additional  $100. 

**Q.  How  far  back  did  that  schedule  apply? 

**A.  From  1872.'* 

Mr.  Veazie,  who  was  attorney  for  the  German  con- 
sulate at  that  time,  testified: 

'*Yes,  sir;  there  are  fees  charged  for  the  transmit- 
tal of  money,  for  the  actual  money  transmitted. 

**Q.  For  the  money  actually  transmitted? 

''A.  Yes,  sir. 

**Q.  Do  you  know  what  that  fee  is  approximately? 

**A.  Two  per  cent  on  the  money  OrCttuilly  tran^- 
mitted. 

*  *  Q.  And  the  consul,  did  he  get  anything  out  of  these 
estates,  or  any  of  them  ?    The  consul  here  ? 

**A.  Not  a  cent,  no,  sir.  The  consul  here  was  an 
honorary  consul,  serving  absolutely  without  pay  or 
fees.  •  • 
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**Q.  Would  these  charges  of  fees  in  a  case  of  this 
kind,  for  instance,  where  there  was  $25  or  $26,000  in 
cash,  and  $27,000,  or  such  a  matter,  in  securities, 
would  that  fee  be  charged  on  the  securities  ew  well  as 
on  the  cash? 

**A.  No.  No  fee  is  charged  excepting  on  the  cash 
actu^ly  transmitted." 

And  he  testified  further  in  regard  to  the  attorneys ' 
fees. 

**A.  The  standard  fee  charged  in  cases  where  we 
have  handled  the  business  of  an  estate,  including  at- 
tention to  it  during  administration  and  drawing  the 
necessary  proofs  and  documents  in  the  case,  and  doing 
all  that  is  necessary,  is  10  per  cent  on  the  first  $1,000 
and  5  per  cent  on  the  balance.  *  *  But  in  cases  where 
there  is  a  will  and  no  proofs  are  required  and  no  spe- 
cial services  are  needed,  we  usually  have  made  a  much 
iower  charge  than  that,  varying  with  the  amount  of 
services  required.^* 

This  is  the  only  testimony  in  the  case  upon  this 
point ;  so  it  is  perfectly  clear  that  the  charges  of  two 
per  cent  for  consulate  fees,  and  five  per  cent  for  at- 
torney *s  fees,  would  only  have  been  on  the  cash  trans- 
mitted, which  amounts  in  this  case  in  round  numbers 
to  $28,600,  including  what  was  retained  by  the  attor- 
neys. The  note  was  never  collected,  and  fliere  was 
nothing  to  be  done  in  regard  to  it,  and  nothing  could 
be  done,  except  to  receive  it  from  the  executors  and 
put  it  in  a  letter  directed  to  Samuel  Kunkel,  and  de- 
posit it  either  in  the  postofBce  or  in  the  express  office. 

To  suppose  that  either  the  German  consul  or  the  at- 
torneys for  him,  or  any  other  reputable  attorney, 
would  charge  2  per  cent  or  5  per  cent  on  the  amount 
of  a  note  for  $27,500  for  the  nominal  service  of  taking 
it  to  the  postoffice,  is  as  contrary  to  every  presump- 
tion of  honesty  and  fair  dealing,  as  it  is  to  the  posi- 
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tive  testimony  in  the  case.  So,  as  a  matter  of  fact, 
the  maximum  charge,  if  this  matter  had  gone  through 
the  hands  of  the  German  consul  instead  of  defendants, 
both  for  consulate  fees  and  attorney  *b  fees,  would  have 
been  figured  like  this : 

Consulate  fees  of  2%  on  $27,000 $   552.00 

Attorney's  fees  of  10%  on  first $1,000 100.00 

Attorney's  fees  of  5%  on  remaining  $27,600  1,380.00 

Total $2,032.00 

Even  this  charge  would  have  seemed  an  exorbitant 
one  for  the  services  performed.  And,  indeed  as  we 
have  seen,  Mr.  Veazie  testified  that  in  cases  where 
there  is  a  will,  there  was  usually  a  much  lower  charge. 
But  when  we  consider  that  these  services  would  have 
covered  everything  the  defendants  did  for  Mr.  Kunkel, 
that  they  were  not  paid  for  through  the  executors,  and 
that  it  would  also  have  covered  the  services  for  which 
the  defendants  paid  Hesse  $1,000,  it  is  apparent  that 
the  defendants'  charge  for  doing  the  same  work,  for 
themselves  and  Hesse,  was  more  than  double  what  Mr. 
Kunkel  would  have  paid,  if  the  matter  had  been  at- 
tended to  through  the  regular  official  channels.  So 
the  comparison  stands  in  round  numbers,  $4,500 
against  $2,000. 

Also  it  must  be  remembered,  the  attorneys  thus  act- 
ing for  Mr.  Kunkel,  would  not  have  been  tied  up  with 
the  executors  and  would  have  (presuming  that  they 
were  honest),  in  addition  to  all  the  services  performed 
by  the  defendants,  gone  before  the  County  Court  and 
objected  to  the  fees  charged  by  the  executors  on  the? 
false  appraisement  and  on  the  real  property  that  was 
never  sold,  and  it  may  fairly  be  presumed  would  have 
succeeded  in  reducing  the  charges  of  the  executors  by 
at  least  $200. 
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Again,  they  probably  would  have  sxioceeded  in  re- 
ducing the  attorney's  fees  to  some  approximation  of 
the  standard  fixed  by  the  Bar  Association.  So  that 
Mr.  Kunkel,  besides  the  difference  of  $2,500,  in  the 
amount  of  fees,  which  he  would  have  had  to  pay  di- 
rectly, would  also,  in  all  reasonable  probability,  have 
saved  from  $200  to  $1,200,  by  reason  of  having  inde- 
pendent attorneys,  who  would  have  represented  him 
before  the  County  Court  in  the  matter  of  the  final 
account. 

The  only  remaining  question  is,  whether  or  not  the 
defendants,  having  driven  a  hard  bargain  with  Kun- 
kel, and  induced  him  to  tacitly,  at  least,  assent  to  this 
charge,  can  now  successfully  **  demand  their  pound 
of  flesh,''  and  insist  upon  their  hard  bargain  because 
of  that  assent.  Here  we  are  met  by  the  principle 
enunciated  in  the  beginning  of  the  majority  opinion, 
and  in  the  quotation  from  Thornton  on  Attorneys, 
already  alluded  to. 

The  defendants  were  attorneys.  They  were  deal- 
ing with  a  client,  and  a  client,  who,  by  reason  of  age 
and  distance,  was  more  than  ordinarily  helpless  and 
at  their  mercy — ^more  than  ordinarily  dependent  upon 
them  for  good  faith,  fair  dealing,  information  and  ad- 
vice. Then,  if  we  are  to  follow  the  accepted  and  an- 
nounced rule  governing  the  relation  of  attorney  and 
client,  the  defendants,  in  obtaining  Kunkel's  assent 
and  approval  of  their  fee  and  his  agreement  thereto, 
should  have  exercised  the  utmost  fairness  and  good 
faith  and  should,  in  the  language  of  Judge  Thornton, 
have  disclosed  ^'aU  information  in  their  possession  as 
to  facts  which  would  or  might  influence  him/'  And 
if  they  did  not  do  so,  his  supposed  assent  falls  to  the 
ground  and  comes  to  naught 
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The  qtiestion  then  is :  Did  they  deal  with  him,  with  . 
the  highest  degree  of  faitnessf  Did  they  disclose  to 
him  fully,  all  information  which  was  in  their  posses- 
sion, which  wovld  or  might  influence  himt  Did  they 
communicate  to  him  all  the  information  which  they 
would  and  should  have  communicated  to  him  if  they 
had  been  strangers  to  a  transaction  between  him  and 
third  parties,  and  about  which  he  was  consulting  them. 
We  think  the  contrary  is  clear  to  all.  The  very  day 
before  they  wrote  to  him,  asking  for  his  assent  to  the 
charge  against  him  individually  of  $3,500,  they  had 
received  from  funds  belonging  tp  him,  through  the 
executors  another  $3,500  for  their  supposed  services 
in  his  behalf,  through  the  estate.  This  matter  was 
then  fresh  in  their  minds.  Thqy  could  not  have  for- 
gotten it.  Yet  they  do  not  say  in  their  letter  to  him 
one  word,  or  inform  him  in  any  way,  in  regard  to  the 
previous  charge.  Neither  did  they  tell  him  that  they 
had  claimed  from  the  executors,  and  been  paid  by 
them,  for  their  services  in  the  contest  matter.  Why 
this  silence,  about  a  matter  so  nearly  and  vitally  touch- 
ing Mr.  KunkePs  interests,  and  so  inseparably  related 
to  the  fairness  of  the  additional  fee  they  were  asking 
him  to  agree  to  t  Was  it  not  a  matter  about  which  he 
had  a  right  to  knowT  Was  he  to  be  kept  in  complete 
ignorance  of  what  had  become  of  so  large  a  sum  of  his 
money  ! 

We  may  find  an  excuse,  perhaps,  if  we  will,  for  their 
failure  to  send  him  a  copy  of  the  different  accounts, 
showing  just  how  the  estate  stood,  and  dismiss  it  as 
merely  *  imprudent. '  But  here  was  a  single  large  item 
amounting  in  one  disbursement  to  thousands  of  dol- 
lars. And  it  was  paid  to  and  received  by  them.  Can 
anyone  excuse  their  failure  to  inform  their  principal 
in   relation  to   such  a  charge^  under   such  circum- 
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stances  T  Even  if  they  had  not  been  asking  for  another 
and  further  fee,  it  would  surely  have  been  their  duty, 
as  attorneys  and  agents  of  Mr.  Kunkel,  to  give  him 
information  of  so  large  a  charge  against  him.  And 
was  it  not  all  the  more  their  duty,  when  they  were  ask- 
ing him  to  agree  to  a  still  further  fee? 

They  had  solemnly  promised  in  their  letter  of  Feb- 
ruary 23d, 

*^You  can  rest  assured  that  we  shall  keep  you  forth- 
with  informed  of  all  developments  in  this  estate  which 
concern  your  interests/^ 

Independent  of  the  promise,  it  was  their  bonnden 
duty  to  give  the  information,  or  else  all  our  fair  words 
about  the  duties  of  an  attorney  go  for  naught.  Was 
it  **fair''  to  Kunkel  to  get  him  to  agree  to  another 
fee  of  $3,500,  without  first  telling  him  that  they  had 
already  received,  the  day  before,  a  big  fee  of  a  like 
amount,  paid  through  the  executors  and  also  out  of 
his  funds,  and  that  this  fee  covered  their  services  in 
the  contest  with  Mrs.  Kunkel,  and  in  the  settlement 
of  that  contest  T  "Was  there  a  compliance  with  the  rule 
announced  by  this  court  that  **the  conduct  of  an  at- 
torney when  dealing  with  his  client  shall  be  character- 
ized by  fairness,'*  and  that  the  burden  **is  on  the 
attorney  to  show  such  fairness T'*  Was  this  giving 
him  **all  the  information  which  it  would  have  been 
their  duty  to  give,  if  they  themselves  had  not  been 
interested ' '  T 

Was  this  a  compliance  with  the  rule  stated  by  Mr. 
Thornton  already  quoted,  that  attorneys  are  required 
in  such  matters  to  **  exercise  the  highest  order  of  good 
faith  in  disclosing  all  information  which  would  or 
might  influence**  the  client t  Can  anyone  logically 
say,  that  it  would  not  and  might  not  have  influenced 
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old  Mr.  Kunkel  in  concluding  whether  he  would  assent 
to  this  large  fee,  if  he  had  been  informed  that  the  de* 
fendants  had  already  received  from  his  funds  another 
fee  equally  large  f  Do  not  the  conditions  and  circum- 
stances drive  one  irresistibly  to  the  conclusion,  that 
the  very  reason  why  the  appellants  did  not  inform 
their  client  of  the  first  $3,500  fee,  was  because  they 
feared  that  the  old  gentleman  would  take  it  into  con- 
sideration, and  would  not  he  so  willing  to  pay  them  the 
second  $3fi00^  and  the  $1,000  for  Hesse,  if  he  was  in- 
formed that  they  had  received  the  first  feet 

It  must  be  remembered  that  the  defendants  were 
just  as  careful,  apparently,  to  not  inform  the  County 
Court,  when  they  were  asking  for  a  fee  from  it,  that 
they  expected  another  fee  from  Kunkel,  for  the  same 
services,  or  that  part  of  the  services  were  to  be  per- 
formed hj  Hesse  at  KunkePs  expense,  as  they  were 
not  to  inform  Kunkel  of  the  fee  received  from  the 
County  Court.  It  must  be  conceded  by  everyone  that 
rightly  or  wrongly,  justly  or  unjustly,  legitimately  or 
illegitimately,  the  appellants  had  their  hands  down 
deep  in  both  Mr.  KunkePs  pockets.  With  one  hand 
they  were  taking  $3,500  from  one  pocket  through  the 
executors,  and  with  the  other  they  were  extracting 
$3,500,  yes  $4,500,  through  the  individual  charge. 
And  they  were  carefully  obeying  the  biblical  injunc- 
tion, **Do  not  let  thy  right  hand  know  what  thy  left 
hand  doeth.  *  *  . 

It  is  urged  in  the  brief  on  behalf  of  defendants,  that 
the  court  should  assume  that  these  facts  were  actually 
known  to  Kunkel  at  the  time  he  assented  to  the  $3,500 
individual  fee,  through  other  sources;  but  I  cannot 
assent  to  this  view.  The  burden  was  upon  the  defend- 
ants to  show  definitely  that  Kunkel  did  know  these 
facts.    The  evidence  tends  strongly  to  show  afiirma- 
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tively  that  he  did  not  have  such  knowledge.  In  the 
letter  of  December  14, 1914,  in  which  he  assents  to  the 
$.^,500,  he  says : 

**With  your  balance  I  am  completely  agreed  and 
satisfied.  Have  the  executors  been  paid,  or  do  both 
gentlemen  live  in  such  good  circumstances  that  they 
do  not  request  any  administrators*  fees!" 

So  it  is  apparent  that  Mr.  Kunkel  did  not  know  at 
that  time  that  fees  had  been  allowed,  even  to  the  execu- 
tors, and  it  is  not  to  be  supposed  that  he  knew  of  the 
$3,500  allowed  to  the  executory  for  their  attorneys, 
because,  had  he  known,  he  would  certainly  have  men- 
tioned it  in  that  letter.  Under  these  circumstances  it 
was  natural  that  he  should  suppose  the  $3,500,  which 
he  was  paying,  covered  the  entire  services  of  the  de- 
fendants, in  the  absence  of  any  statement  from  them 
that  they  were  getting  any  other  pay.  I  think  his  as- 
sent under  these  conditions  to  the  payment  of  the  addi- 
tional $3,500  should  be  disregarded. 

While  it  is  practically  admitted  that  the  defendants 
did  not  inform  Kunkel  that  a  fee  of  $3,500  had  been 
allowed  and  paid  by  the  executors,  or  that  this  fee 
covered  their  services  in  Jthe  contest  proceeding;  yet 
it  is  strongly  urged,  that  because  the  defendants  had, 
in  letters  to  Kunkel  some  months  before  the  final  set- 
tlement, informed  him  that  there  would  be  a  fee  from 
the  executors ;  that  that,  was  a  sufiicient  fulfillment  of 
therr  duty,  to  give  him  fidl  and  complete  information 
of  everything  within  their  knowledge ;  and  that  it  was, 
therefore,  unnecessary  for  them  to  inform  him  that 
the  fee  had  actually  been  allowed,  or  of  its  large 
amount,  or  that  it  covered  the  services  in  the  contest 
and  compromise. 

But  even  if  we  assume  that  old  Mr.  Kunkel  carried 
all  the  details  of  the  voluminous  correspondence  of 
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months  before  in  his  mind,  and  therefore  remembered, 
when  he  received  the  letter  of  November  19th  and  an- 
swered the  same,  that  a  fee  as  attorneys  for  the  execu- 
tors had  been  mentioned,  yet  it  did  not  give  him  the 
slightest  knowledge  of  the  important  things — ^the  large 
size  of  the  fee  already  received,  and  the  fact  that  it 
covered  defendants'  services  in  the  contest  a/nd  settle- 
ment, and  therefore  made  any  second  charge  to  him 
for  these  matters,  a  double  charge.  Allowing  for 
every  item  of  information  the  defendants  had  given 
him,  and  assuming  that  he  remembered  it  with  the 
utmost  clearness,  it  would  only  tell  him  that  the  de- 
fendants expected  to  receive  some  fee  from  the  execu- 
tors— whether  that  fee  would  be  $100  or  $500,  and 
whether  it  would  be  confined  to  the  conventional  de- 
tails of  the  estate — or  would  include  their  services  in 
the  contest  and  settlement,  he  was  in  no  way  informed. 

If  he  had  been  acquainted  with  the  practice  of  law- 
yers in  this  country  and  the  rules  of  our  Bar  Associa- 
tion, he  would  probably  have  figured  that  such  a  fee 
in  the  estate  matter  would  be  about  $1,000.  But  he 
had  no  knowledge  of  such  things,  and  if  he  thought 
about  it  at  all,  he  would  probably  expect  it  to  be  a 
much  smaller  sum.  Certainly  he  would  never  imagine 
it  would  be  so  vast  a  sum  as  $3,500  in  addition  to  the 
$3,500  they  were  charging  him  directly  for  services 
in  the  same  matter.  When  they  had  written  him  the 
previous  letters  they  did  not  know  and  could  not  state 
the  amount  of  their  fees  from  the  executors,  although 
they  might  have  given  an  approximation.  But  when 
they  wrote  the  letter  of  November  19th,  they  knew  eoo- 
actly  what  they  had  received  and  thai  it  covered  the 
contest  and  settlement. 

Why,  then,  did  they  not  comm/unicate  that  informa- 
tion to  their  client,  when  they  were  asking  him  for  this 
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other  large  feef  Was  not  theirs,  at  best,  a  poor  and 
shabby  pretense  of  performance,  of  the  duty,  which 
we  have  just  declared  rested  upon  them  as  attorneys 
to  fiMy  inform  their  client  of  every  fdct  in  their  pos- 
session which  might  influence  his  judgment? 

If  Kunkel  and  the  defendants  had  been  strangers, 
dealing  at  arm's-length,  such  fragments  of  informa- 
tion might  possibly  be  accepted  as  giving  Kunkel  no- 
tice that  some  fee  was  to  be  charged.  But  here  they 
were  not  dealing  at  arm's-length.  They  were  dealing 
with  an  old  man  thousands  of  miles  away  and?  he  was 
their  client.  He  was  utterly  dependent  upon  their 
good  faith.  If  that  were  possible,  they  had  added  to 
their  duty  as  attorneys  by  frequently  protesting  their 
entire  devotion  to  his  interests.  By  their  promises 
and  assurances  they  had  won  his  complete  confidence. 
Under  such  circumstances,  they  should  not  now  be  per- 
mitted to  stand  upon  any  technical  doctrine  of  **  no- 
tice*' or  upon  any  half  disclosures,  which  left  their 
client  in  the  dark  as  to  the  most  important  elements. 

It  is  said  the  defendants  told  Kunkel  three  times  in 
the  course  of  their  long  correspondence,  that  they 
would  charge  him  **some  fee"  through  the  executors. 
But  they  did  not  tell  him  once  that  such  fee  had  been 
actually  received.  They  did  not  tell  him  once  that  it 
amounted  or  would  amount  to  thousands  of  dollars. 
They  did  not  tell  him  once  that  it  covered  the  contest 
and  settlement. 

It  is  also  urged  that  Mr.  Kimkel  knew  the  amount 
of  the  estate,  and  knew  the  amount  he  was  to  receive, 
and  that,  therefore,  he  could  figure  out  in  some  way, 
the  things  which  he  had  a  right  to  know;  and  it  is 
suggested  that  he  was  a  **  schoolmaster, "  and  there- 
fore must  be  presumed  capable  to  do  this  figuring  and 
protect  himself.    But  it  must  be  remembered  that 
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while  he  had  been  a  teacher,  he  was  at  the  time  of 
these  events,  a  superannuated  one.  He  was  an  old 
jnan  and  apparently  childish,  as  one  at  such  an  age 
would  naturally  be.  He  had  reached  the  age  of  78 
years — ^had  passed  the  three  score  and  ten  allotted  to 
man,  and  was  approaching  close  to  the  four  score 
which  some  men  reach  **by  reason  of  their  great 
strength.**  He  was  suffering  with  the  troubles  and 
afflictions  of  such  great  age.  He  had  lost  his  wife  and 
was  sick  himself,  during  the  very  happening  of  these 
events. 

It  is  true  that  ** schoolmasters**  are  presumptively 
intelligent,  but  they  are  not  all  like  Goldsmith  *s  village 
teacher,  who  amazed  the  gazing  rustics  **That  one 
small  head,  could  carry  all  he  knew.  *  *  Generally,  they 
lead  simple  lives,  and  come  in  contact  mostly  with  chil- 
dren and  inexperienced  youth;  generally  they  know 
little  of  business  affairs,  and  espe<5ially  of  lawsuits, 
and  the  settlement  of  estates.  Kunkel,  in  particular, 
knew  nothing  of  American  lawyers,  or  their  charges, 
or  of  the  methods  here  of  probating  estates.  In  these 
matters  he  would  have  been  no  even  matcher  of  wits 
with  the  defendants,  even  at  his  best.  At  his  ad- 
vanced age  he  was  as  helpless  in  their  hands,  in  such 
matters,  as  they  would  have  been,  no  doubt,  in  a  dis- 
cussion with  him  over  Greek  verbs  or  Latin  transla- 
tions. 

Besides,  he  would  have  had  to  be  possessed  of  the 
uncanny  deductive  powers  of  a  Sherlock  Holmes,  to 
have  reached  any  conclusion  from  the  information  he 
had  as  to  whether  or  not  the  defendants  had  actually 
received  a  fee  from  the  executors,  or  how  much  it  was 
if  they  had  received  one,  or  that  it  covered  the  services 
in  the  contest  and  settlement.  It  is  true  he  knew 
(from  others)  the  appraised  assets  of  the  estate,  and 
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that  he  might  have  been  able,  from  the  information 
which  had  been  given  him,  to  figure  the  total  amount 
that  had  been  disbursed.  But  that  gave  him  no  light 
upon  the  justness  or  injitstice  of  the  fee  the  defend^ 
ants  were  then  demanding.  He  was  not  informed,  and 
he  could  not  tell,  how  much  of  this  total  disbursement 
had  gone  for  taxes,  or  inheritance  taxes,  or  for  other 
legitimate  purposes;  or  whether  any  part  of  it  had 
gone  to  defendants  for  a  fee. 

The  defendants,  being  his  attorneys,  and  having 
won  his  confidence  by  their  repeated  assurances,  he 
naturally  assumed  that  all  of  the  disbursements  were 
legitimate.  He  had  absolutely  no  way  of  calculating 
that  $3,500  of  the  total  disbursements  had  already 
gone  into  the  defendants '  pockets,  when  they  were  ask- 
ing him  for  another  fee  of  like  amount,  and  $1,000 
more  for  Hesse.  The  language  of  the  defendants  in 
making  the  charge  for  the  additional  fee  was  indefinite 
and  equivocal. 

.  **For  the  professional  services  of  Messrs.  Bernstein 
&  Cohen,  which  have  been  rendered  for  you  to  date,  I 
charge  the  sum  of  $3,500.^' 

There  was  nothing  in  this  language  to  indicate  what 
services  they  were  charging  for,  or  whether  or  not 
they  were  charging  him  for  the  contest  and  settle- 
ment— ^nothing  to  distinguish  between  the  services 
performed  for  him  directly,  and  those  performed  for 
him  through  the  estate.  It  must  be  remembered  that 
everything  they  did  in  any  capacity  (except  fixing  the 
fees  for  themselves  and  the  executors)  was  **  rendered 
for  him,"  since  he  was  the  only  one  to  benefit,  and  it 
was  all  to  be  paid  for  out  of  his  funds. 

It  did  not  make  the  slightest  difference  to  Kunkel, 
or  from  his  standpoint,  whether  the  fees  came  in  in 
the  shape  of  one  fee  or  two,  provided  that  the  total 
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was  reasonable  and  just  He  knew  that  whatever  the 
defendants  received  would  come  out  of  his  pocket  any- 
way, whether  they  were  paid  directly  or  through  the 
executors.  When  he  received  their  bill  in  this  indefi- 
nite shape — without  any  reference  to  any  other  charge 
— ^he  would,  naturally,  from  his  standpoint,  suppose 
that  their  bill  had  been  consolidated,  and  covered  all 
their  services.  The  large  amount  of  their  charge, 
which  must  have  seemed  to  him  ample  to  cover  their 
entire  services,  would  naturally  strengthen  that  (Sup- 
position. That  he  did  so  conclude,  is  plain  from  his 
answering  letter,  in  which  he  says  nothing  about  any 
other  fee  to  them,  but  wonders  and  inquires  why  the 
executors  are  not  charging  any  fee. 

**Do  the  two  gentlemen,  Mr.  Scheller  and  Mr.  Wag- 
ner, live  in  such  good  circumstances  that  they  do  not 
claim  any  executors*  feesT'* 

The  old  man  had  a  perfect  right  to  assume  that  if 
the  defendants  had  already  received  a  fee— certainly 
if  they  had  received  a  large  fee — out  of  funds  belonging 
to  him,  that  they  would  inform  him  of  the  fact ;  and  to 
infer  that  they  had  not,  when  he  received  no  such  infor- 
mation. How  easy — and  how  natural — it  would  have 
been,  if  Mr.  Bernstein  wanted  to  be  entirely  fair,  for 
him  to  have  written  instead  of  the  indefinite  and 
equivocal  letter  he  did  write — something  like  this: 

**For  the  professional  services  of  Messrs.  Bernstein 
&  Cohen  to  you  individually  I  charge  the  sum  of  $3,500. 
This  does  not  include  our  services  to  the  estate  nor  in 
the  contest  and  settlement  with  Mrs.  Kunkel,  for  which 
we  yesterday  received  through  the  executors,  an  addi- 
tional $3,500.'' 

If  they  had  done  this,  or  anything  similar,  they 
would  have  been  fair — and  no  more  than  fair — with 
their  client    Kunkel  could  then  have  intelligently  as- 
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sented  to  or  rejected  their  proposition.  They  would 
then  have  complied  with  the  mle  laid  down  by  this 
court  in  the  majority  opinion,  and  observed  that  ^^high 
degree  of  fairness"  which  is  said  to  rest  upon  attor- 
neys, and  under  which,  before  they  deal  with  a  client, 
they  must  fully  disclose  every  fact  which  mights  enter 
into  his  decision. 

The  services  performed  by  the  defendant  for  Mr. 
Klunkel  individually,  and  f 6r  which  the  defendants  have 
not  been  paid,  as  I  view  it,  are  the  transmitting  of  the 
money,  the  correspondence  with  Kunkel  and  the  formal 
appearance  for  him  in  the  contest  proceeding.  These 
services  were  not  exceedingly  great,  and  I  think  $1,000, 
in  addition  to  the  $1,000  received  by  Hesse,  would  be 
full  and  ample  compensation  therefor.  I  think  the 
judgment  of  the  court  below  should  be  modified  by 
allowing  defendants  for  the  value  of  such  services  and 
as  thus  modified,  aflSrmed.  This  is  the  only  conclusion 
which  seems  to  me  possible  from  a  close  analysis  of 
the  case. 

It  is  suggested  that  this  conclusion  would  be  in  the 
nature  of  a  compromise  and  therefore  should  not  be 
entertained,  but  I  do  not  see  that  it  involves  a  compro- 
mise in  any  obnoxious  sense.  The  compromise  ab- 
horred by  the  law,  as  I  understand  it,  is  one  that  at- 
tempts to  split  the  difference  between  right  and  wrong, 
and  run  the  line  of  cleavage  halfway  between  justice 
and  injustice.  The  line  of  real  justice  does  not  always 
measure  the  extreme  claim  of  either  party,  but  lies 
quite  as  often,  somewhere  between  the  two.  And  when 
this  is  so,  and  that  just  line  can  be  ascertained,  there 
is  no  impropriety  in  there  fixing  our  decision,  even 
although  it  may  be  in  some  broad  sense  in  the  nature 
of  a  compromise. 
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Here  the  defendants  are  justly  entitled  to  the  reason- 
able value  of  the  services  actually  performed  for  Mr.' 
Kunkel,  and  for  which  they  have  not  been  compen- 
satedy  but  as  I  view  it  they  are  not  entitled  to  a  dollar 
more,  on  account  of  the  letter  of  a  hard  agreement, 
which  they  have  obtained  by  suppression,  either  willful 
or  negligent.  When  the  whole  transaction  is  taken  up 
by  the  four  corners  and  looked  at  from  a  broader  view, 
the  injustice  of  allowing  the  appellants  the  entire 
amount  for  which  they  ask,  seems  to  me  just  as  ap- 
parent as  when  closely  analyzed.  This  estate  was,  as 
we  have  seen,  a  vj^ry  simple  one.  There  were  no  sales 
of  real  property  and  no  recovery  of  money  through 
litigation.  The  estate  was  in  process  of  settlement  for 
eight  or  nine  months,  but  could  have  occupied  only  a 
few  weeks  of  actual  time.  The  only  money  really 
handled  by  the  defendants  was  the  $41,000  in  the  bank 
when  Daniel  Kunkel  died.  By  the  time  this  reached 
Samuel  Kunkel  it  had  shrunken  in  one  way  and  an- 
other to  about  $23,000.  Of  this  difference  the  defend- 
ants, and  their  associate  Hesse,  have  absorbed  and  are 
attempting  to  absorb  in  one  way  and  another,  as  com- 
pensation for  their  services,  the  sum  of  about  $9,000. 
This  is  no  small  sum.  It  is  a  moderate  fortune.  As 
much  as  the  average  attorney  earns  in  years — ^more 
than  the  average  layman  accumulates  in  a  lifetime. 
To  my  mind  this  great  sum  is  out  of  all  proportion  to 
the  small  services  performed.  An  attorney  ought  not 
to  expect  to  get  rich  off  from  one  client  for  so  little 
work  and  in  so  simple  a  transaction.  And  if  he  does, 
his  methods  in  the  matter  ought  to  be  so  fair  and  open 
as  to  be  above  reproach.  It  may  be  true  that  there 
is  no  absolute  standard  by  which  we  can  measure  the 
value  of  an  attorney  *s  services,  as  we  would  a  bushel 
of  wheat.    But  this  is  true  of  personal  services  in  all 
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walks  of  life.  It  is  just  as  true  of  the  services  of  an 
architect  or  a  physician  or  a  mechanic,  as  it  is  of  a 
lawyer.  Yet  we  have  to  measure  the  value  of  such  ser- 
vices whenever  they  come  up  to  us.  We  all  have  an 
approximate  idea  of  what  is  reasonable  and  what  is 
unreasonable,  for  an  attorney's  services  in  any  given 
case. 

I  concur  with  that  portion  of  the  majority  opinion 
which  approves  the  settlement  with  Mrs.  Kunkel  and 
finds  that  the  defendants  acted  with  entire  good  faith 
in  that  matter.  I  also  agree  that  there  is  nothing  to 
censure  in  their  general  management  of  the  estate,  ex- 
cept when  it  touched  the  fees  of  themselves  and  the 
executors. 

It  has  been  suggested  that  Mr.  Kunkel  might  have 
approved  of  defendants'  proposed  fee,  even  if  he  had 
been  informed  of  the  previous  one.  It  may  possibly 
be  true,  that  in  the  old  man's  improvident  eagerness 
to  secure  a  portion  of  his  inheritance,  he  would  have 
consented,  even  to  that.  We  can  never  know — ^he  is 
dead  and  cannot  speak — ^but  it  is  the  fault  of  the  de- 
fendants that  we  do  not  know.  If  they  had  done  their 
duty  and  informed  him  of  the  first  fee  when  they  asked 
for  the  second,  we  would  have  known  what  his  atti- 
tude would  have  been.  It  is  not  in  the  mouths  of  the 
defendants  to  urge  the  doubt  that  results  from  their 
own  wrong  or  neglect.  Under  such  circumstances,  as 
we  have  already  seen,  the  burden  is  upon  them. 

There  are  a  number  of  reasons  why  I  should  like 
to  concur  in  the  majority  opinion,  if  I  could  see  my 
way  clear  to  do  so,  without  violation  of  just  principles, 
but  I  cannot,  and  I  therefore  dissent 
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Submitted  on  briefs  at  Pendleton  May  5,  affirmed  Jnne  10|  1910. 

GBANT  CHEOME  CO.  v.  MAEKS. 

(181  Ptie.  345.) 

Coxporations— De  Facto  CorporatioBS— Bights. 

1.  Afl  between  private  parties,  the  right  of  a  de  facto  eorporation  to 
aet  as  a  corporation  cannot  be  questioned. 

[As  to  de  facto  corporations,  see  note  in  118  Am.  St.  Bep.  253.J 

Coiporatlon»— D«  Facto  Ooiporatlons. 

2.  Where  there  was  an  attempt  in  good  faith  to  organize  a  eorpora- 
tion and  the  corporation  proceeded  to  exercise  corporate  functions  ^nd 
elected  corporate  officers  and  expended  large  sums  of  money  in  operating 
and  ^^Teloping  a  mine,  as  a  corporation,  it  was  a  de  facto  corporation, 
although  the  articles  of  incorporation  were  not  filed  in  the  office  of  the 
county  clerk  as  required  by  law. 

Appeal  and  Eiror— Isaiies  in  Lower  Oonrt~>Def  ensea  not  Pleaded. 

3.  In  an  action  by  a  lessee  for  a  mine,  defendant,  who  in  framing  his 
pleading  stood  entirely  on  denials  of  the  allegations  in  plaintiff's  com- 
plaint and  on  the  single  affirmative  allegation  that  he  was  an  innocent 

^^  purchaser  cannot  on  appeal  take  advantage  of  an  affirmative  allegation 

in  tlve  answer  of  the  owner  of  the  premises,  from  whom  he  had  leased 
the  mine,  that  the  plaintiff  had  abandoned  and  forfeited  his  lease,  the 
dwner  not  appealing  from  a  judgment  in  favor  of  plaintiff. 

From  Grant :  Dalton  Biggs,  Jndge. 

In  Banc. 

This  is  a  suit  in  eqnity  brought  by  the  plaintiff,  as 
a  corporation,  claiming  to  be  the  assignee  of  a  certain 
lease  and  option  contract,  executed  by  the  defendants, 
Marks  and  Thompson,  for  a  Chrome  iron  mine  m 
Grant  County,  Oregon. 

The  contract  in  question  was  originally  executed  on 
the  twenty-third  day  of  May,  1917,  by  the  defendants, 
Marks  and  Thompson,  to  one  Gustave  Pinson,  and  is 
an  agreement  to  sell  for  the  price  of  $5,000,  part  of 
which  purchase  price  is  to  be  paid  in  the  way  of  roy- 
alty of  $2  per  ton  for  the  iron  ore  extracted.  It  also 
contains  the  following  leasing  provisions : 
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**That  said  lessors  do  hereby  grant,  demise  and  let 
unto  the  said  lessee,  his  heirs,  executors,  administra- 
tors and  assigns,  for  the  term  of  three  years  from  the 
date  of  the  execution  of  this  instrument,  the  aforesaid 
described  mining  property.  *  • 

**To  have  and  to  hold  unto  the  said  lessee  for  the 
aforesaid  term  of  three  years,  unless  sooner  forfeited 
or  determined  for  any  cause,  or  for  any  breach  of  any 
covenant  herein  set  forth.  *  * 

**In  consideration  of  such  demise  the  said  lessee 
doth  covenant  and  agree  with  said  lessors  to  enter  im- 
mediately upon  said  mine  or  premises,  and  work  the 
same  mine  fashion  in  manner  necessary  to  good  and 
economic  niining,  so  as  to  take  out  the  greatest  amount 

of  ore  possible,  and  not  less  than tons  annually 

*  *  and  pay  the  aforesaid  royalty  upon  the  delivery 
of  the  ore  at  the  railway  station  at  Prairie  City,  Ore- 
gon ;  all  of  the  ore  to  be  extracted  from  said  premises 
and  deliver  the  same,  as  aforesaid,  with  all  convenient 
speed  in  lots  as  mined/' 

On  the  eighteenth  day  of  June,  1917,  Pinson  exe- 
cuted an  instrument  purporting 'to  convey  the  afore- 
said lease  and  option  to  the  plaintiff  herein.  After 
the  execution  of  this  assignment  one  0.  C.  Irwin, 
claiming  to  act  as  president  and  manager  of  the  plain- 
tiff company,  took  possession  of  the  mine  in  question, 
and  proceeded  to  develop  and  operate  the  same  for 
several  months,  expending,  as  the  testimony  on  behalf 
of  plaintiff  tends  to  show,  about  $8,000  upon  this  work. 
About  the  1st  of  September,  being  unable  to  market 
the  ore,  the  work  was  discontinued,  and  Irwin  left  the 
mine  and  proceeded  East,  to  try  to  negotiate  a  market 
for  the  ore.  The  tools  were  first  left  at  the  mine,  but 
after  a  short  time,  some  of  them  being  stolen  and 
carried  away,  the  portable  tools  were  taken  and  stored 
at  the  place  of  a  neighbor  living  somewhere  in  the 
vicinity. 
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The  defendants,  Marks  and  Thompson,  seem  to  have 
become  dissatisfied  with  the  way  the  plaintiff  was  pro- 
ceeding, and  made  another  lease  on  the  same  property 
to  the  defendant  Tamow,  who  went  into  possession, 
and  was  in  possession  of  the  mine,  at  the  time  of  the 
commencement  of  this  suit. 

The  defendants,  Marks  and  Thompson,  after  deny- 
ing in  their  answer  the  incorporation  of  the  plaintiff, 
and  most  of  the  other  allegations  of  the  complaint, 
proceeded  to  allege  affirmatively  in  substance,  that 
Pinson  and  those  representing  him  under  the  contract, 
had  forfeited  and  abandoned  theij:  right  to  the  mine, 
by  failing  to  comply  with  the  conditions  of  the  con- 
tract, and  by  going  away  and  leaving  the  mine. 

The  defendant,  Tamow,  also  answered  and  after 
making  substantially  the  same  denials  as /the  other 
defendants,  alleged  affirmatively  that  he  was  an  inno- 
cent purchaser,  leasing  the  property  without  notice  of 
plaintiff's  claim,  but  does  not  allege  abandonment  or 
forfeiture  of  the  lease. 

There  was  a  decree  in  the  court  below  in  favor  of 
plaintiff  and  against  all  of  the  defendants.  From  this 
decree  the  defendant  Tamow  appeals.  The  defend- 
ants, Marks  and  Thompson,  do  not  appeal. 

Affjbmed. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  J.  Thorburn  Ross  and  Mr,  John  L.  Rand. 

s 

For  respondent  there  was  a  brief  submitted  over 
the  names  of  Mr.  J.  W.  Biggs  and  Mr.  George  H. 
Gattanach. 

For  defendants  J.  D.  Marks  and  W.  K.  Thompson 
there  was  a  brief  submitted  by  Mr.  A.  D.  Leedy. 
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BENNETT,  J. — There  are  only  two  questions  pre- 
sented in  the  briefs.  First:  Whether  or  not  the  plain- 
tiff  sufficiently  established  the  fact  that  it  was  a  cor- 
poration, authorized  to  accept  the  assignment  of  the 
lease  from  Pinson,  and  (second)  whether  or  not  there 
was  such  a  forfeiture  and  abandonment  of  the  lease 
established  by  the  defendants,  as  destroyed  the  rights 
of  the  plaintiff  thereunder. 

On  the  eighteenth  day  of  June,  1917^  Irwin,  Dug- 
dale  and  Pinson  executed  the  articles  of  incorpora- 
tion, but  these  articles  were  not  acknowledged  until 
the  succeeding  11th  of  July,  and  a  copy  of  the  same 
was  not  filed  with  the  corporation  commissioner  of 
the  state  until  the  thirteenth  day  of  the  same  month; 
and  a  copy  never  was  filed  in  the  office  of  the  county 
clerk  of  Grant  County,  as  required  by  law. 

Nevertheless,  on  the  same  day  the  articles  of  incor- 
poration were  executed^  the  stock  of  the  corporation 
was  subscribed  for  by  Irwin,  Dugdale  and  Pinson,  and 
they  proceeded  to  organize  the  company  by  electing 
directors,  president,  vice-president,  secretary,  treas- 
urer, etc. 

1, 2.  It  is  not  now  claimed  by  the  plaintiff  that  the 
corporation  was  suflBciently  organized  to  become  a  cor- 
poration de  jure;  but  it  is  claimed  that  sufficient  had 
been  done  to  make  it  a  corporation  de  facto,  and  that 
between  private  parties  its  right  to  act  as  a  corpora- 
tion cannot  be  questioned. 

In  1  Thompson  on  Corporations,  Section  229,  it  is 
said  that  the  essential  element 9  of  a  corporation  de 

facto  are: 

**(1)  A  law  or  charter  providing  for  the  organiza- 
tion of  corporations  of  the  kind  attempted  to  be  or- 
ganized; (2)  an  attempted  good-faith  compliance  with 
the  statutory  requirements  intended  as  conditions  pre- 
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cedent  to  corpoi:ate  existence;  (3)  an  unintentional 
omission  of  some  legal  requirement;  (4)  the  exercise 
in  good  faith  of  corporate  functions.'* 

And,  again,  in  Section  234,  it  is  said : 

^^'But  in  the  natui*e  of  the  case,sand  under  the  defi- 
nition given,  if  some  step  in  the  progress  of  the  or- 
ganization is  unintentionally  omitted,  and  the  other  re- 
quirements are  present,  there  will  be  a  corporation 
de  facto.  The  accidental  failure  to  comply  with  some 
legal  requirement,  is  one  of  the  elements  of  the  corpo- 
rate existence  de  facta,  otherwise,  it  would  be  a  corpo- 
ration de  jure.  A  very  common  omission  of  strict  or 
substantial  compliance  is  found  in  the  failure  either 
to  properly  execute,  acknowledge  or  record  the  certifi- 
cate of  incorporation  or  articles  of  association.  The 
general  rule  is  that  the  mere  failure  to  properly  exe- 
cute and  acknowledge  the  certificate,  or  the  failure  to 
record  the  certificate  of  articles  of  association,  will  not 
be  fatal  to  the  existence  of  a  corporation  de  facto.'* 

To  the  same  effect  is  1  Fletcher  Cyc.  of  Corpora- 
tions, Section  278,  and  our  own  state  decisions  follow 
this  doctrine :  Marsters  v.  TJmpqua  Oil  Co.,  49  Or.  374 
(90  Pac.  151,  12  L.  R.  A.  (N.  S.)  825) ;  SplonskofskrJ 
V.  Minto,  62  Or.  560  (126  Pac  15) ;  Alder  Slope  Ditch 
Co.  V.  Moonshine  Ditch  Co.,  90  Or.  385  (176  Pac.  593), 

In  the  case  at  bar  the  law  unquestionably  authorizes 
the  creation  of  such  a  corporation;  there  was  an  at- 
tempt, apparently  in  good  faith,  to  organize  the  corpo- 
ration, and  the  corporation  proceeded  to  exercise  cor- 
porate functions.  The  evidence  shows  that  it  elected 
corporate  oflBcers,  took  over  the  contract  for  the  lease 
of  the  mine,  and  expended  large  sums  of  money  in 
operating  and  developing  the  mine,  all  ostensibly  as  a 
corporation.  ^ 

Miller  and  Kimball,  two  witnesses  called  by  the  de- 
fendants, testified  that  they  were  working  for  the 
* '  Grant  Chrome  Co. ' '  and  it  must  have  been  generally 
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understood  that  Irwin  represented  that  company  in 
his  operations  at  the  mine. 

Under  such  conditions  it  seems  that  the  rule  in  re- 
gard to  de  facto  corporations  applies,  and  that  the 
plaintiff  had  sufficiently  established  it  was  such  a  cor- 
poration. 

3.  As  to  the  question  of  abandonment  and  forfeiture 
by  the  plaintiff,  the  appellant  Tamow  does  not  seem  to 
be  in  a  position  to  raise  these  questions. 

In  framing  his  own  pleading  he  saw  fit  to  stand  en- 
tirely upon  his  denials  of  the  allegations  in  plaintiff's 
complaint,  and  upon  the  single  affirmative  allegation 
that  he  was  an  innocent  purchaser  in  good  faith. 

There  was  no  allegation  in  his  answter  of  any  aban- 
donment on  the  part  of  plaintiff,  or  of  any  failure  to 
comply  with  the  conditions  of  the  contract.  The  de- 
fendants, Marks  and  Thompson,  who  did  raise  this 
question  in  their  answer,  do  not  appeal ;  and  we  think 
appellant  cannot  take  advantage  here  of  affirmative 
allegations  in  their  answer,  which  were  not  in  his  own. 
If  he  had  desired  to  raise  these  questions  he  should 
have  pleaded  the  fact  upon  which  such  a  claim  could 
be  based.  '^ 

The  instrument  executed  by  Marks  and  Thompson 
was  a  lease  for  a  definite  period,  as  well  as  an  option, 
and  as  it  did  not  contain  any  express  provision  for  a 
forfeiture,  it  may  be  doubted  whether  such  a  forfeit- 
ure could  be  enforced,  even  if  Marks  and  Thompson 
were  appealing:  2  Taylor  on  Landlord  &  Tenant, 
§  489 ;  2  Tiffany  on  Landlord  &  Tenant,  §  193 ;  27  Cyc. 
708.  But  this  question  we  do  not  find  it  necessary  to 
decide. 

As  to  appellant's  claim  that  he  was  an  innocent  pur- 
chaser, we  think  that  cannot  be  sustained  under  the 
evidence.    Both  Marks  and  Thompson  testified  that  he 
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was  shown  the  lease  before  he  made  his  lease,  and  sub- 
stantially  knew  all  about  the  transaction. 

Having  notice  and  knowledge,  therefore,  of  the  fact 
that  the  lease  had  been  executed,  and  not  having 
pleaded  any  forfeiture  or  abandonment,  or  failure  to 
comply  with  the  terms  of  the  lease,  we  think  he  has 
failed  to  sustain  his  only  affirmative  defense. 

The  judgment  of  the  court  below  is  affirmed. 

'  Affibmed*. 


Argaed  at  Pendleton  Maj  6,  affirmed  June  10,  1919. 

STATE  V.  MOSS. 

(181  Pac.  347.) 

Criminal  Law— Dimiissal  of  Indictment — ^Failnre  to  Try  Case  at  Fol- 
lowing  Term. 

1.  Aseuming  that  difltrict  attorney,  in  an  interview  with  defendant's 
attorney,  made  oral  agreement  that  cases  should  be  continued  from  Octo- 
ber to  April  term,  and  should  then  be  dismissed,  and  that  district  attor- 
ney violated  the  agreement,  it  would  not  be  a  sufficient  ground  for  dis- 
missal of  indictments  under  Section  1701,  L.  O.  L.,  as  to  indictment 
being  dismissed,  where  defendant  is  not  tried  at  next  term  of  court,  in 
view  of  Article  I,  Section  10,  of  the  Constitution,  providing  that  justice 
shall  be  administered  openly  and  without  purchase. 

Criminal  Law — ^Dismissal  for  Delay — ^Beylew. 

2.  Since  the  trial  court  had  personal  knowledge  of  all  the  proceedings, 
his  ruling,  denying  motion  to  dismiss  indictment  for  failure  to  try  case 
at  next  term  of  court,  is  entitled  to  some  weight  on  appeal. 

Criminal  Law— Dismissal  of  Indictment — ^Failure  to  Try  Case  at  Fol- 
lowing Term. 

3.  Where  cases  were  continued  from  the  October  to  April  term  with 
express  consent  and  approval  of  defendant,  and  defendant,  though 
present,  did  not  demand  a  trial  at  the  April  term,  and  at  the  next  Octo- 
ber term  withdrew  motions  then  made  to  dismiss  because  the  case  was 
not  tried  at  the  April  term,  defendant's  motions  to  dismiss,  thereafter 
made,  do  not  come  within  Section  1701,  L.  O.  L.,  or  Article  I,  Section 
10,  of  the  Constitution. 

[Ab  to  waiver  of  right  t*  be  discharged,  see  note  in  85  Am. 
St.  Bep.  197.] 

92  Or.— 29 
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Criminal  Law — ^Dismissal  of  Case — ^Waiver  of  Gronnda. 

4.  In  legal  effect  defendant's  withdrawal  of  motion  to  dismiBS,  with 
the  statement  in* open  court  that  he  was  ready  for  trial,  and  his  applica- 
tion and  consent  to  have  the  cases  set  for  trial,  constituted  waiver  of 
his  right  thereafter  to  insist  upon  motion  to  dismiss  the  indictmenta* 

From  Harney :  Dalton  Biggs,  Judge, 

In  Banc. 

On  September  27,  1917,  at  a  continuation  of  the 
April  term  of  the  Circuit  Court  for  Harney  County 
the  grand  jury  returned  four  indictments  against  the 
defendant,  the  first  of  which  charged  him  with  the  lar- 
ceny of  a  steer,  the  property  of  Pacific  Live  Stock 
Company ;  the  second,  with  the  larceny  of  a  mule,  the 
joint  property  of  William  Hanley  Company  and  East- 
em  Oregon  Live  Stock  Company ;  the  third,  with  the 
larceny  of  one  steer  and  four  cows,  the  property  of 
William  Hanley  Company;  and  the  fourth,  with  the 
larceny  of  six  cows  belonging  to  Eastern  Oregon  Live 
Stock  Company.  To  each  indictment  the  defendant 
waived  time,  pleaded  not  guilty  and  announced  him- 
self ready  for  trial  for  the  larceny  of  the  cattle,  but  on 
account  of  the  absence  of  material  witnesses  from  the 
state  moved  for  and  was  granted  a  continuance  on  the 
indictment  for  the  larceny  of  the  mule.  The  state 
elected  to  try  the  defendant  for  the  larceny  of  the 
steer  belonging  to  Pacific  Live  Stock  Company  and 
after  trial,  on  October  6, 1917,  the  jury  returned  a  ver- 
dict of  not  guilty  on  that  charge.  By  the  following 
order  of  the  court  the  remaining  cases  were  continued 
for  the  term : 

**It  is  ordered  that  the  above-entitled  cause  and  each 
thereof  wherein  W.  Z.  Moss  is  under  indictment,  be 
continued  for  the  term;  that  the  defendant  be  per- 
mitted to  go  on  his  recognizance  and  his  cash  bail  be 
remitted  in  all  cases  except  that  of  indictment  for  lar- 
ceny of  one  mule;  that  in  the  last  mentioned  case  a 
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personal  bond  for  $1,000  may  be  at  any  time  substi- 
tuted for  the  cash  bond  of  $500/' 

At  that  time  the  terms  of  the  Circuit  Court  were 
held  on  the  first  Monday  in  April  and  the  first  Mon- 
,day  in  October.  On  October  7,  1918,  the  defendant 
through  his  attorneys,  W.  Lair  Thompson  and  P.  J. 
Gallagher,  filed  a  motion  to  dismiss  the  charges 
against  him,  ''for  the  reason  that  the  said  indictments 
were  not  called  for  trial  at  the  next  term  of  the  court 
following  the  filing  of  the  said  indictments  and  that 
the  said  trial  thereof  was  not  postponed  on  the  appli- 
cation of  the  said  defendant.'*  On  the  same  day  the 
court  made  an  order  setting  the  hearing  of  the  motion 
for  1:30  p.  m.  At  that  time  the  defendant  through 
his  attorneys,  P.  J.  Gallagher  and  George  S.  Sizemore, 
appeared  and  the  court  then  made  the  following  order : 

''Now  at  this  time  this  matter  coming  on  to  be  heard 
upon  the  motion  of  the  defendant,  filed  this  morning, 
asking  that  the  indictments  be  dismissed,  for  the 
reason  that  the  said  indictments  were  not  called  for 
trial  at  the  next  term  of  the  court  following  the  filing 
of  the  said  indictments,  the  said  defendant  appearing 
in  person,  as  well  as  by  P.  J.  Gallagher  and  Geo. 
S.  Sizemore,  his  attorneys,  said  defendant,  at  this 
time,  asks  leave  to  withdraw  the  said  motion  to  dis- 
miss, and  leave  to  withdraw  being  granted,  the  said 
defendant,  through  his  said  attorneys  stated  in  open 
court  that  he  was  ready  for  trial  and  asked  that  the 
said  cases  be  set  for  trial. 

"Whereupon,  at  the  application  of  the  defendant 
and  with  his  consent,  the  said  cases,  and  each  thereof, 
were  set  for  trial  Monday,  October  14,  1918,  at  the 
hour  of  10 :00  o  ^clock  in  the  forenoon. '  ^ 

On  October  15, 1918,  the  defendant  through  W.  Lair 
Thompson,  his  attorney,  filed  another  motion  with  the 
latter  *s  supporting  affidavit  to  dismiss,  for  the  reason 
that: 
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''Said  indictment  was  found  on  the  twenty-seventh 
day  of  September,  1917 ;  that  the  trial  hereof  was  con- 
tinued upon  the  condition  that  said  indictment  would 
be  dismissed  in  April,  1918,  and  there  was  no  further 
continuance  of  said  cause,  and  the  trial  thereof  was  not 
postponed  at  the  April,  1918,  term  of  this  court  with 
the  consent  of  or  upon  the  application  of  this  defend- 
ant, nor  was  any  order  passed  by  the  above-entitled 
court  continuing  said  cause  at  the  April,  1918,  term  of 
this  court,  and  this  defendant  was  not  brought  to  trial 
at  the  April,  1918,  term  of  this  court  upon  said  indict- 
ment. 

''This  motion  is  based  upon  the  records  and  files  in 
this  cause,  and  upon  the  affidavit  of  W.  Lair  Thomp- 
son filed  herein  to-day. ' ' 

To  this  motion  counter-affidavits  were  filed  by  M.  A. 
Biggs,  district  attorney,  and  W.  A.  Goodman,  sheriff 
of  Harney  County. 

It  appears  from  the  affidavit  of  Mr.  Thompson  that 
after  the  trial  and  acquittal  on  the  indictment  for  the 
larceny  of  the  steer  belonging  to  Pacific  Live  Stock 
Company,  the  district  attorney  sought  an  interview  at 
the  Hotel  Levens  at  Burns,  and  the  following  conver- 
sation took  place : 

"The  district  attorney  •  •  said  to  affiant,  *What  do 
you  want  to  do  with  the  other  Moss  indictments!*  to 
which  affiant  replied,  'I  want  to  either  try  them  imme- 
diately or  have  them  dismissed,  and  of  course  I  would 
rather  have  them  dismissed';  the  said  district  attorney 
then  said,  'I  know  when  I  am  licked,  and  if  you  insist 
upon  trying  those  cases  now  I  will  have  to  dismiss  them, 
but  that  wpuld  subject  me  to  criticism  because  of  the 
large  expense  the  people  of  Harney  County  have  been 
put  to  in  these  matters,  and  I  would  like  to  protect 
myself,  it  would  let  me  down  easier  if  the  cases  were 
continued  until  next  spring  and  then  dismissed  when 
people  generally  were  not  discussing  (or  had  for- 
gotten) the*  matter.  If  you  will  agree  to  a  continu- 
ance for  the  term,  I  will  dismiss  all  of  the  Moss  eases 
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(and  certain  other  cases  not  here  involved)  when 
court  convenes  in  April,  except  the  mule  case,  which 
I  want  to  try/  Thereupon  affiant  said,  *And  in  the 
meantime  how  about  Moss'  bonds f  He  has  a  large 
amount  of  cash  bail  on  deposit;  would  you  be  willing 
to  release  this  and  let  Moss  go  on  his  own  recog- 
nizance?' To  which  the  district  attorney  answered, 
'  Yes,  I  would  be  willing  to  release  all  bail  money  ex- 
cept in  the  mule  case,  and  in  that  case  I  would  be  will- 
ing to  recommend  either  $500  cash  bail  or  a  $1,000 
personal  bond.'  " 

After  further  discussion,  the  conversation  was  as 
follows : 


it  I 


Now,  let  us  have  no  misunderstanding  about  this 
matter;  this  is  a  gentlemen's  agreement  made  off  the 
record  to  protect  yon;  the  Moss  bail  money  is  to  be 
released  and  he  is  to  go  on  his  own  recognizance  in 
all  except  the  mule  case,  and  in  that  case  he  may  leave 
on  deposit  $500  cash  bail,  or  substitute  a  $1,000  per- 
sonal bond;  when  court  convenes  next  April  to  make 
up  the  trial  docket,  yon  will  move  to  dismiss  all  indict- 
ments except  in  the  mule  case  without  the  necessity 
of  my  coming  to  Bums ;  I  would  not  consent  to  a  con- 
tinuance if  it  would  necessitate  another  expensive  trip 
out  here.'  Thereupon  said  district  attorney  said, 
^Yes,  that  is  the  understanding  and  I  will  dismiss  the 
cattle  indictments  ne?ct  spring;  yon  can  tell  the  judge 
about  it  in  the  morning.'  " 

The  affidavit  continues  as  follows : 

**0n  Monday,  October  8,  1917,  before  court  con- 
vened, this  affiant  did  relate  to  Hon.  Dalton  Biggs, 
Judge  of  the  above-entitled  court,  the  substance  of 
said  agreement,  and  when  cpurt  convened  the  district 
attorney  and  affiant  in  open  court  stated  that  an  agree- 
ment had  been  reached  to  continue  all  of  said  indict- 
ments and  for  the  reduction  of  bail  in  certain  cases 
which  were  involved  in  said  agreement,  but  to  which 
said  defendant  Moss  was  not  a  party,  and  for  said 
defendant  Moss  to  go  on  his  own  recognizance  under 
all  indictments  except  that  involving  the  mule  here- 
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inabove  mentioned,  and  for  $500  cash  bail  or  $1,000 
personal  bond  in  the  mule  case.  Orders  were  so 
passed  by  this  court  and  defendant's  cash  bail  under 
all  of  said  cattle  indictments  was  returned  to  him. 
This  aflSant  would  never  have  agreed  to  a  continujgice 
of  the  above-entitled  case  except  upon  condition  that 
the  same  be  dismissed  in  the  spring  of  1918,  as  agreed 
upon  as  hereinabove  set  forth  and  did  not  agree  to 
said  continuance  except  upon  said  condition  that  the 
same  be  so  dismissed.  *' 

In  his  counter-affidavit  the  district  attorney  says : 

**That  on  the  first  day  of  the  April  term  of  the  Cir- 
cuit Court  of  Harney  County,  Oregon,  for  the  year  of 
1918,  the  cases  of  the  State  of  Oregon  v.  TF.  Z.  Moss 
were  called  on  the  docket  by  the  court  and  the  said 
Moss  appearing  in  person  and  }fj  his  attorney,  P.  J. 
Gallagher,  and  at  said  time  some  remarks  were  made 
and  some  discussion  had  as  to  what  disposition  would 
be  made  of  said  indictments  and  at  said  time  the  affi- 
ant herein  as  the  district  attorney  for  Harney  County, 
Oregon,  stated  to  the  court  in  the  presence  of  the  de- 
fendant and  his  attorney,  P.  J.  Gallagher,  tfiat  attor- 
ney L.  R.  Webster,  of  Portland,  Oregon,  was  asso- 
ciated with  the  district  attorney  in  both  of  said  cases 
and  that  the  said  affiant  herein  would  not  care  to  make 
any  disposition  of  said  cases  until  the  said  L.  R.  Web- 
ster should  be  in  court.  The  affiant  further  stated  at 
said  time  that  he  expected  said  L.  R.  Webster  to  be  in 
attendance  upon  the  court  within  a  day  or  two.  That 
during  the  first  week  of  said  term  of  court,  the  said 
L.  R.  Webster  arrived  in  the  city  of  Bums,  Oregon, 
from  Portland,  Oregon,  and  was  for  several  days  in 
attendance  upon  court,  but  that  before  the  arrival  of 
the  said  L.  R.  Webster,  the  said  defendant,  W.  Z. 
Moss,  absented  himself  from  court  and  left  Harney 
County,  Oregon,  and  as  this  affiant  is  informed  and 
believes,  returned  to  Lake  County,  Oregon.  And  thai 
said  defendant  did  not  again  appear  before  the  court 
either  in  person  or  by  his  attorney,^  and  that  for  that 
reason  it  was  impossible  for  the  district  attorney  to 
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have  the  case  set  down  for  trial  or  any  other  disposi- 
tion made  of  the  cases,  owing  to  the  absence  of  said 
defendant. 

*^That  the  said  term  of  court  remained  open  from 
the  first  Monday  in  April,  1918,  until  the  first  Monday 
in  October,  1918;  that  during  the  said  term  of  court 
and  in  the  first  week  of  September,  1918,  this  affiant 
caused  the  sheriff  of  Harney  County,  to  notify  the  said 
defendant,  W.  Z.  Moss,  to  appear  before  the  Circuit 
Court  on  Tuesday,  the  first  day  of  October,  1918,  in 
order  that  said  indictments  might  at  said  time  be  set 
for  trial.  That  upon  the  failure  and  refusal  of  the 
^said  defendant  to  appear  in  court  after  having  been 
so  notified  by  the  said  sheriff  t^o  appear  as  aforesaid, 
this  affiant  applied  to  the  judge  of  the  above-entitled 
court  and  secured  an  order  for  a  bench  warrant  re- 
quiring the  sheriff  of  the  county  to  produce  the  said 
defendant  in  court.  That  the  sheriff  was  unable  to 
apprehend  the  defendant  at  once  and  did  not  secure 
the  attendance  of  the  said  defendant  before  the  said 
Circuit  Court  until  Monday,  the  seventh  day  of  Octo- 
ber, 1918,  the  same  being  the  first  day  of  the  October 
term  of  court.  That  on  Monday,  the  seventh  .day  of 
October,  1918,  the  said  defendant,  W.  Z.  Moss, 
appeared  in  open  court  in  person  and  by  his  attorney, 
P.  J.  Gallagher,  and  then  and  there  filed  in  the  said 
court  a  motion  to  dismiss  the  indictment  in  both  of 
said  cases,'*  as  above  set  forth. 

The  district  attorney  admits  a  conversation  with 
Mr.  Thompson  on  October  7, 1917,  ^^with  regard  to  the 
continuance  of  the  said  indictments  for  the  said  term 
and  with  regard  to  the  dismissal  of  the  said  indict- 
ments at  the  spring  term  of  1918, ' '  and  says  that  * '  at 
that  time  'there  was  no  definite  agreement  to  dismiss 
the  indictments  or  any  one  of  them,  but  that  the  state- 
ment was  made  to  Mr.  Thompson  at  that  time  that 
unless  for  some  reason  known  at  that  time  the  cases 
would  be  dismissed  and  that  affiant  thought  at  that 
time  that  they  more  than  likely  would  be  dismissed  at 
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the  spring  term  of  court, '^  but  that  he  reserved  *'the 
right  until  the  April  term  of  court  to  make  any  final 
disposition  with  regard  to  the  ultimate  disposition  of 
those  cases.''  He  declares  that  *'at  that  time  said 
W.  Lair  Thompson  seemed  as  willing  and  as  anxious 
to  continue  the  said  cases  as  I'';  that  the  two  indict- 
ments against  the  defendant  were  continued  from  the 
October  term  of  1917  with  the  consent,  if  not  upon  the 
request,  of  the  defendant  himself,  and  that  the  reason 
said  cases  were  not  disposed  of  during  the  April  term 
of  1918  was : 

''That  the  said  W.  Z.  Moss  absented  himself  from 
the  court,  and  that  the  said  W.  Z.  Moss  and  W.  Lair 
ThompsoA,  his  attorney,  at  said  April  term,  1918, 
neither  asked  for  nor  demanded  a  trial  of  either  of 
said  indictments  and  that  both  of  said  parties  kept 
away  from  said  court  so  that  this  affiant  could  not 
have  said  cases  set  for  trial  during  said  term;  and 
that  before  the  end  of  said  term  of  court,  the  sheriff 
of  Harney  County,  Oregon,  at  the  request  of  this  affi- 
ant, as  aforesaid,  notified  the  said  defendant,  W.  Z. 
Moss,  to  appear  in  court  so  that  some  disposition  could 
be  made  of  the  said  two  indictments  and  that  the  said 
W.  Z.  Moss  having  refused  and  failed  to  appear  upon 
the  receipt  of  said  notice  from  the  said  sheriff,,  and 
the  said  sheriff  being  unable  to  locate  the  said  W.  Z. 
Moss  and  to  serve  him  with  the  bench  warrant  here- 
tofore referred  to,  this  affiant  was  unable  to  secure  the 
attendance  of  the  said  W*  Z.  Moss  and  unable  to  dis- 
pose of  the  two  indictments  during  the  said  April  term 
of  court/' 

It  appears  from  the  affidavit  of  Goodman,  as  sheriff 
of  Harney  County,  that  in  September,  1918,  he 
addressed  a  duly  registered  letter  to  the  defendant  at 
Lakeview,  Oregon,  his  postoffice,  in  which  he  notified 
him  to  appear  in  court  on  Tuesday,  the  first  day  of 
October,  1918,  to  make  some  disposition  of  the  pend- 
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ing  mdictment,  and  that  he  received  the  registration 
return  card  duly  signed  by  the  defendant.  The  affi- 
ant says  that  later  in  September,  1918,  he  saw  the  de- 
fendant at  The  Narrows  in  Harney  County  and  per- 
sonally notified  him  to  appear  in  court  on  the  date 
specified,  **for  the  purpose  of  having  the  said  indict- 
ments set  for  triaP';  that  at  **said  time  the  said  W.  Z. 
Moss  stated  to  me  that  he  would  not  appear  before  the 
said  court  at  said  time  and  if  the  court  or  the  officers 
of  Harney  County  wanted  him  they  knew  where  to  find 
him,  or  words  to  that  effect."  Acxiording  to  the  affi- 
davit. Moss  left  the  state  within  a  few  days  thereafter 
and  returned  about  October  7, 1918,  when  he  appeared 
in  court  in  response  to  a  bench  warrant  issued  for  hina 
four  days  earlier. 

No  reply  affidavits  were  filed  by  the  defendant  and 
none  of  the  new  matter  set  up  in  the  counter-affidavits 
on  the  part  of  the  state  is  denied.  After  argument 
the  court  overruled  the  motions  to  dismiss,  from  which 
the  defendant  appeals,  assigning  such  ruling  as  error. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  McCamant,  Bronaugh  <&  Thompson,  with  an 
oral  argument  by  Mr.  WallcLce  McCamcmt. 

For  the  state  there  was  a  brief  over  the  names  of 
Mr.  J.  0.  Bailey,  Assistant  Attorney  General,  Mr. 
George  M.  Brown,  Attorney  General,  Mr.  M.  A.  Biggs, 
District  Attorney,  and  Mr.  John  W.  McCvMoch,  with 
an  oral  argument  by  Mr.  Bailey. 

JOHNS,  J. — ^Article  I,  Section  10,  of  the  Constitu- 
tion provides : 

*'No  court  shall  be  secret,  but  justice  shall  be  admin- 
istered openly  and  without  purchase,  completely  and 
without  delay." 
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Section  1701,  L,  0.  L.,  provides : 

''If  a  defendant  indicted  for  a  crime,  whose  trial 
has  not  been  postponed  upon  his  application  or  by  his 
consent,  be  not  brougjit  to  trial  at  the  next  term  of  the 
court  in  which  the  indictment  is  triajble  after  it  is 
found,  the  court  must  order  the  indictment  to  be  dis- 
missed, unless  good  cause  to  the  contrary  be  shown/' 

The  defendant  was  *'not  brought  to  trial  at  the  next 
tfcrm  of  the  court  in  which  the  indictment'*  was  triable 
and  he  now  contends  that  for  such  reason  the  cases 

« 

against  him  should  be  dismissed:  It  appears  from  the 
record  that  on  October  7, 1918,  such  a  motion  was  filed 
to  dismiss  £tnd  was  set  for  hearing  at  1 :30  p.  .  m.  of  the 
same  day.    The  joutnal  entry  shows  that: 

''The  said  defendant  appearing  in  person,  as  well 
as  by  P.  J.  Gallagher  and  Geo.  S.  Sizemore,  his  attor- 
neys, said  defendant  at  this  time  asks  leave  to  with- 
draw the  said  motion  to  dismiss,  and  leave  to.  with- 
draw being  granted,  the  said  defendant,  through  his 
said  attorneys,  stated  in  open  court  that  he  was  ready 
for  trial  and  asked  that  the  said  cases  be  set  for  trial. ' ' 

The  order  further  shows  that  on  the  application  of 
the  defendant  and  with  his  consent  the  cases  were  set 
for  trial  on  Monday,  October  14,  1918,  at  10:00  a*  m. 
This  record  must  be  taken  as  true.  On  October  15, 
1918,  Mr.  Thompson,  as  the  sole  attorney  for  the  de- 
fendant, filed  another  motion,  to  dismiss. 

It  appears  from  the  aflSdavits  of  both  the  state  and 
the  defendant  that  the  cases  were  continued  from  the 
October  term,  1917,  to  the  April  term,  1918,  by  consent. 
•  Mr.  Thompson  claims  that  his  consent  was  based  on  an 
agreement  with  the  district  attorney  that  the  cases 
would  be  dismissed  at  the  April  term,  1918,  and  his 
affidavit  as  to  the  facts  is  clear  and  specific.  In  legal 
effect,  the  district  attorney  admits  that  it  was  then  his 
purpose  to  dismiss  the  indictments  at  the  coming  April 
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temiy  but  claims  that  he  reserved  the  right  '*  until  the 
April  term  of  court  to  make  any  final  disposition  with 
regard  to  the  ultimate  disposition  of  those  cases*';, 
that  the  cases  were  not  disposed  of  at  the  following 
April  term  for  the  reason  that  the  defendant  ^*  ab- 
sented himself  from  court  and  neither  asked  for  nor 
demanded  a  trial  on  either  indictment  and  kept  away 
from  court,  so  that  the  cases  could  not  be  set  for 
trial' ';  that  the  term  of  c^urt  did  open  on  the  first 
Monday  in  April,  1918,  and  continued  and  remained 
open  until  the  first  Monday  in  October,  1918,  and  that 
in  the  first  week  of  September,  1918,  he  directed  and 
caused  the  sheriff  to  no^tify  the  defendant  to  appear  in 
court  on  Tuesday,  the  first  day  of  October,  1918,  for 
the  purpose  of  setting  the  cases  for  trial.  The  record 
shows  that  the  defendant  was  notified  by  the  sheriff 
and  refused  to  appear;  that  by  reason  thereof  the 
court  issued  a  bench  warrant  and  that  in  response 
thereto  the  defendant  appeared  in  court  on  October  7, 
1918,  at  which  time  the  first  motion  to  dismiss  was 
filed.  It  further  appears  from  the  unchallenged  aflS- 
davit  of  the  district  attorney  that  on  the  first  day  of 
tha  April  tenn,  1918,  the  cases  against  the  defendant 
were  called  on  the  docket  by  the  court;  that  the  de- 
fendant then  appeared  by  his  attorney,  P.  J.  Gal- 
lagher; that  after  some  argument  and  discussion  the 
district  attorney  stated  that  L.  R.  Webster,  an  attor- 
ney who  had  been  employed  by  the  prosecution,  was 
then  absent  but  would  **be  in  attendance  upon  the 
court  within  a  day  or  two,'*  and  that  Mr.  Webster 
arrived  during  the  first  week  of  the  term  and  was  in 
attendance  upon  the  court  for  several  days.  Before 
his  arrival  the  defendant  absented  himself  from  court, 
left  Harney  County  and  did  not  again  appear  during 
the  term,  eitheif  in  person  or  by  attorney. 
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It  further  appears  by  the  aflSdavit  of  Mr,  Thomp- 
son that  ''on  Monday,  October  8,  1917,  before  court 
convened  this  affiant  did  relate  to  Honorable  Dalton 
Bi?&s,  Judge  of  the  above-entitled  court,  the  substance 
of  the  agreement  between  himself  and  the  district 
attorney,'^  and  that  upon  the  convening  of  court  the 
district  attorney  stated  **that  an  agreement  had  been 
reached  to  continue  all  of  said  indictments  and  said 
reduction  of  bail  in  certain  cases  which  were  involved 
in  said  agreement." 

1.  Assuming  that  the  district  attorney  did  make  the 
agreement  that  the  cases  should  be  continued  from  the 
October  term  of  1917  to  the  April  term  of  1918,  and 
should  then  be  dismissed  as  set  forth  in  Mr.  Thomp- 
son's affidavit,  and  that  the  district  attorney  d^d  vio- 
late the  agreement,  that  would  not  be  legal  or  suffi- 
cient ground  to  dismiss  the  indictments  under  either 
Article  I,  Section  10,  of  the  Constitution  or  Section 
1701,  L.  0.  L,  While  it  may  be  true  that  the  trial 
court  was  advised  of  its  substance,  there  is  no  record 
or  evidence  which  tends  to  show  that  the  court  ever 
ratified  or  approved  the  alleged  agreement;  and  the 
fact  remains  that  all  of  the  proceedings  were  heard 
before  the  trial  judge,  who  overruled  the  motions  to 
dismiss  the  indictments. 

2.  As  he  had  personal  knowledge  of  all  of  the  pro- 
ceedings, we  think  his  ruling  is  entitled  to  some  weight. 

3.  4.  The  cases  were  continued  from  the  October 
term  of  1917  to  the  following  April  term,  with  the  ex- 
press consent  and  approval  of  the  defendant.  While 
it  is  true  that  he  was  present  at  the  beginning  of  the 
April  term,  there  is  nothing  to  show  that  he  sought  or 
demanded  a  trial,  and  the  record  discloses  that  pend- 
ing the  arrival  of  Mr.  Webster  during  the  early  part 
of  the  first  week  of  the  term,  he  absented  himself  from 
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court  arid  stayed  away  for  the  remainder  of  the  term. 
When  he  was  finally  brought  into  court  on  a  bench 
warrant  he  filed  a  motion  to  dismiss,  because  his  case 
was  not  tried  at  the  April  term.  Upon  the  hearing  he 
asked  andi  was  granted  leave  to  withdraw  that  motion 
and  through  his  attorneys  he  stated  in  open  court  that 
he  was  ready  for  trial  and  asked  to  have  the  cases  set 
for  hearing.  Upon  his  application  and  consent  they 
were  set  for  trial  on  October  14,  1918.  On  October 
15,  1918,  he  filed  another  motion  to  dismiss,  on  the 
identical  ground  stated  in  his  original  motion.  In 
legal  effect  his  withdrawal  of  the  motion  to  dismiss, 
with  the  statement  in  open  court  that  he  was  ready 
for  trial  and  his  application  and  consent  to  have  the 
cases  set  for  trial  oi\  October  14,  1918,  constituted  a 
waiver  of  his  right  thereafter  to  insist  upon  the 
motions  to  dismiss  the  indictments.  Under  such  a 
state  of  facts,  we  do  not  believe  that  the  defendant's 
motions  to  dismiss  come  within  the  terms  and  provi- 
sions of  either  Section  1701,  L,  0.  L.,  or  Article  I,  Sec- 
tion 10,  of  the  Constitution. 
The  judgment  of  the  Circuit  Court  is  aflSrmed. 

Affirmed. 


Mr.  JtJSTiCB  Benson  took  no  part  in  the  considera- 
tion of  this  case. 
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Argued  April  10,  writ  allowed  June  10,  1919. 

OLCOTT,  GovEBNOB,  v.  HOFF,  State  Tbbasubbb. 

(181  Pae.  466.) 

Mftndanmg~-Jnri8dictlon--Origlnal  Proceedings  In  Svpnoio  Oovrt— 
Scope  of  Belief. 

1.  On  an  original  proceeding  \n  maiidamym  in  the  Supreme  Court,  the 
court  will  decide  all  matters  Zt  general  public  intereet  and  importance 
which  the  petition  asks  and  which  are  argued  in  the  briefs,  not  per- 
sonal to  the  petitioner,  and  which,  until  decided,  will  seriously  affect  and 
unsettle  the  administration  of  the  affairs  of  the  state,  though  a  decision 
as  to  such  matter  might  be  dicta  as  far  as  the  parties  involyed  are  eon- 
eemed. 

[As  to  right  to  hold  two  offices  at  same  time,  see  note  in  Ann. 
Oas.  1915A,  525.] 

States — ^Deatb  of  Oovemor — Succession. 

2.  Where  the  governor  of  Oregon  is  removed,  dies,  resigns  or  is  unable 
to  discharge  the  duties  of  his  office,  the  secretary  of  state  becomes  gov* 
ernor  in  fact  and  is  entitled  to  receive  compensation  as  such,  under 
Article  V,  Section  8,  of  the  Constitution,  notwithstanding  Article  ni. 
Section  1,  Article  II,  Section  10,  of  the  Constitution,  providing,  among 
other  things,  that  no  person  shall  hold  more  than  one  lucrative  office  at 
the  same  time. 

Courts — Stare  Decisis. 

3.  When  one  of  the  clauses  of  the  Constitution  has  been  construed  by 
the  Supreme  Court,  that  construction  should  not  be  set  aside  except  for 
the  most  cogent  reasons. 

Original  proceeding  in  Supreme  Court 

In  Banc. 

This  is  an  original  proceeding  on  a  petition  for  an 
alternative  writ  of  mamdamus,  in  which  it  is  alleged 
that  at  the  general  election  on  November  5,  1918, 
James  Withycombe  was  elected  governor  of  the  state 
of  Oregon  and  that  he  duly  qualified  for  that  office  on 
January  14,  1919 ;  that  at  the  general  election  held  on 
November  7,  1916,  the  petitioner,  Ben  W.  Olcott,  was 
elected  secretary  of  state  of  the  state  of  Oregon  and 
that  he  duly  qualified  for  that  office  on  December  26, 
1916 ;  that  ever  since  he  ''has  been  and  now  is  the  duly 
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qualified  and  acting  secretary  of  sfa^te,''  and  that  on 
March  3,  1919,  James  Withycombe,  the  duly  elected 
and  qualified  governor  of  the  state,  died.  Further 
allegations  of  the  petition  follow: 

*'That  under  and  by  virtue  of  Section  8,  Article  V, 
of  the  constitution  of  Oregon,  the  office  of  governor 
and  the  duties  thereof  devolved  upon  the  secretary  of 
state,  and  that  on  the  7th  day  of  March,  your  peti- 
tioner, Ben  W.  Olcott,  took  the  oath  of  office  and  as- 
sumed the  office  and  duties  of  governor;  that  he  has 
been  since  that  time  and  now  is  the  governor  of  the 
state  of  Oregon. 

''That  on  April  1,  1919,  6,  warrant  was  duly  issued 
by  the  secretary  of  state  in  f^vor  of  Ben  W.  Olcott, 
governor,  for  the  sum  of  $336.00,  in  payment  of  the 
salary  due  said  Ben  W,  Olcott,  as  governor,  from 
March  7th  to  March  31,st  (inclusive),  1919,  in  accord- 
ance with  law. 

*'That  your  petitioner  has  presented  said  warrant 
to  O.  P.  Hoff,  state  treasurer,  and  that  said  0.  P.  Hoff, 
state  treasurer,  has  failed  and  refused  and  still  fails 
and  refuses  to  pay  the  same,  alleging  as  his  reason 
that  the  warrant  should  be  drawn  to  Ben  W.  Olcott, 
secretary  of  state,  acting  governor. 

*'That  there  is  money  in  the  state  treasurer's  hands 
to  the  credit  of  the  fund  fdr  the  payment  of  the  salary 
of  governor,  which  money  was  appropriated  by  H.  B. 
No.  470,  passed  at  the  thirtieth  session  of  the  legisla- 
ture, sufficient  to  pay  petitioner's  claim." 

Wherefore  the  petitioner  prays : 

**That  an  alternative  writ  ot  mandamus  issue  out 
of  this  court,  returnable  on  the  8th  day  of  April,  1919, 
commanding  the  said  0.  P.  Hoff,  state  treasurer,  to 
pay  said  warrant,  or  on  the  failure  thereof  to  show 
this  court  on  the  return  day,  why  the  same  has  not 
been  done,  and  for  such  other  relief  as  may  be  proper, 
and  your  petitioner  particularly  prays  that  this  court 
will  define  his  duties  and  powers  in  relation  to  the 
office  of  governor." 
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To  this  petition  the  defendant  0.  P.  Hoff,  state 
treasurer,  demurred  upon  the  ground  that,  *4t  appears 
from  the  face  thereof  that  the  writ  does  not  state  facts 
suflScient  to  constitute  a  cause  of  action  against  this 
defendant.*'  The  case  was  argued  and  submitted  on 
April  10, 1919,  at  which  time  the  court  extended  a  gen- 
eral invitation  to  the  bar  of  the  state  to  file  informal 
briefs  on  either  side,  as  a  result  of  which  numerous 
and  exhaustive  briefs  pro  and. cow  were  submitted  by 
able  and  distinguished  attorneys,  covering  a  wide 
range  of  research  aild  investigation. 

On  behalf  of  the  petitioner  it  is  vigorously  contended 
that  in  the  interests  of  the  general  public,  to  settle  and 
determine  chaotic  political  and  governmental  condi- 
tions, this  court  should  define  his  official  title  and  ten- 
ure of  office  an^  prescribe  his  duties.  The  right  or 
province  of  this  court  to  decide  such  questions  under 
the  record  is  strenuously  denied  by  opposing  briefs. 
The  vital  question  we  are  asked  to  decide  is  whether 
the  petitioner,  Mr.  Olcott,  holds  the  office  of  governor 
in  fact,  and  if  so,  for  how  long,  or  whether  he  has  the 
right  only  to  discharge  the  duties  of  that  office  during 
the  remainder  of  his  term  as  secretary  of  state.  For 
the  purposes  of  this  opinion,  all  of  the  allegations  of 
the  petition  must  be  deemed  taken  as  true. 

Writ  Aujowed. 

For  petitioner  there  was  a  brief  with  oral  arguments 
by  Mr.  George  M.  Brown,  Attorney  General,  and  Mr. 
J.  M.  Devers,  Assistant  to  the  Attorney  General. 

For  defendant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  G.  Richardson. 

As  Amid  Curiae,  briefs  were  submitted  on  behalf 
of  petitioner  by  the  following  attorneys :  Mr.  Stephen 
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A.  Lowell,  Messrs.  Carey  &  Kerr,  Mr.  Fred  W.  Mid- 
key,  Messrs.  Wood,  Montague  <&  Hunt,  Mr,  Martin 
L.  Pipes,  Mr,  Charles  J.  Schnabel  and  Mr.  J.  G. 
Arnold. 

As  Amid  Curiae,  briefs  were  submitted  on  behalf  of 
defendant  by  the  following  attorneys:  Mr.  Frank 
8.  Grant,  Mr.  Ralph  E.  Moody  and  Mr.  William 
H.  Holmes. 

JOHNS,  J. — ^Under  our  form  of  government  all 
power,  both  state  and  federal,  is  vested  in  the  legisla- 
tive, executive  and  judicial  departments.  Each  is 
separate  and  distinct  from  the  other.  In  the  affairs 
of  state  the  governor  is  the  chief  executive  and  all 
other  officers  in  that  branch  are  more  or  less  subordi- 
nate to  his  position.  The  office  of  secretary  of  state 
is  next  in  importance.  Article  III,  Section  1,  of  the 
Constitution  provides: 

**The  powers  of  the  government  shall  be  divided 
into  three  separate  departments — the  legislative,  the 
executive,  including  the  administrative,  and  the  judi- 
cial; and  no  person  charged  with  official  duties  under 
one  of  these  departments  shall  exercise  any  of  the 
functions  of  another,  except  as  in  this  constitution 
.   expressly  provided.*' 

Sections  1  and  8  of  Article  V  follow : 

''The  chief  executive  power  of  the  state  shall  be 
vested  in  a  governor,  who  shall  hold  his  office  for  the 
term  of  four  years ;  and  no  person  shall  be  eligible  to 
such  office  more  than  eight  in  any  period  of  twelve 
years. 

' '  In  case  of  the  removal  of  the  governor  from  office, 
or  of  his  death,  resignation  or  inability  to  discharge 
the  duties  of  the  office,  the  same  shall  devolve  on  the 
secretary  of  state;  and  in  case  of  the  removal  from 
office,  death,  resignation  or  inability,  both  of  the  gov- 
ernor and  secretary  of  state^  the  president  of  the 

92  Dr.- 
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senate  sKall  act  as  governor,  nntil  the  disability  be 
removed,  or  a  governor  be  elected/' 

The  latter  article  also  defines  the  qualifications  of 
governor  and  the  manner  of  his  election,  specifies  who 
are  ineligible  for  the  oflSce  and  names  his  special 
powers  and  duties. 

1.  In  addition  to  such  obligations  and  responsibili- 
ties, it  is  a  matter  of  common  knowledge  that  the  gov- 
ernor  is  a  member  of  numerous  boards  before  which 
important  business  of  all  state  institutions  is  daily 
transacted  and  by  which  large  amounts  of  bonds  are 
issued  and  certified  for  state  purposes.  This  court 
knows  as  a  matter  of  law  that  Mr.  Olcott's  tenn  of 
office  as  secretary  of  state  expires  on  January  3, 1921, 
and  that  if  his  right  to  the  office  of  governor  or  to  dis- 
charge the  duties  of  that  office  ends  with  his  term  of 
secretary  of  state,  another  governor  must  be  elected 
at  the  next  general  election.  These  are  all  matters  of 
general  public  interest  and  importance,  not  personal 
to  Mr.  Olcott,  and  until  such  time  as  they  are  decided 
will  seriously  affect  and  unsettle  the  administration 
of  the  affairs  of  state.  For  such  reasons,  we  think  it 
is  not  only  our  province  but  our  duty  in  this  kind  of 
a  case  in  a  measure  to  disregard  and  overlook  any  of 
the  apparent  forms  or  technicalities  which  have  been 
suggested,  and  decide  such  public  questions  as  are  not 
inconsistent  with  our  judicial  duties. 

2.  "Whether  Mr.  Olcott  is  governor  in  fact  and  holds 
the  office  as  such  for  the  unexpired  term  of  the  late 
Q^ovemor  Withycombe,  or  whether  he  shall  discharge 
the  duties  of  that  office  for  the  remainder  of  his  term 
as  secretary  of  state,  depends  upon  the  legal  construc- 
tion which  should  be  placed  upon  Article  V,  Section  8, 
of  the  Constitution,  above  quoted. 
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As  stated  by  Mr.  Justice  McBbidb  in  State  v.  Finch, 
54  Or.  482  (103  Pac.  505),  our  Constitution  is  largely 
copied  from  that  of  Indiana,  which  was  adopted  by 
that  state  in  1851  and  which  provides: 

**In  case  of  the  removal  of  the  governor  from  oflSce 
or  of  his  death,  resignation  or  inability  to  discharge 
the  duties  of  the  office,  the  same  shall  devolve  on  the 
lieutenant  governor.'* 

By  substituting  the  words  **  secretary  of  state  *'  for 
*' lieutenant-governor  *'  that  section  of  the  Indiana 
organic  law  is. made  identical  with  the  corresponding 
section  of  our  own  Constitution.  Counsel  have  not 
cited,  and  we  have  not  been  able  to  find  any  decision 
of  the  State  of  Indiana  construing  that  section  of  its 
Constitution. 

The  Federal  Constitution,  Article  II,  Section  1, 
provides : 

* '  In  case  of  the  removal  of  the  president  from  office, 
or  of  his  death,  resignation  or  inability  to  discharge 
the  powers  and  duties  of  the  said  office,  the  same  shall 
devolve  on  the  vice-president.*' 

It  will  be  noted  that  by  inserting  the  words  **  powers 
and**  between  the  words  **the**  and  ** duties*'  and  sub- 
stituting the  title  ** vice-president"  for  ^'secretary  of 
state"  our  own  Constitution  is  made  identical  with  the 
federal.  In  so  far  as  we  are  advised,  this  particular 
section  of  the  Federal  Constitution  has  never  been 
construed  by  any  court,  yet  up6n  the  death  of  the 
President  no  one  has  ever  claimed  that  the  Vice- 
president  became  Acting  President  only,  or  that  he 
would  not  succeed  to  the  office  of  president  itself  for 
the  remainder  of  the  unexpired  term  for  which  the 
President  was  elected. 

We  have  examined  the  Constitutions  of  every  state 
in  the  Union,  and  none  of  them  are  identical  with  our 


468  Olcott  v.  Hofp.  [92  Or. 

I  ■■II.  ..I.         ■  ■  I. ^ ■ . I.  ■  ,  ■ . I  II.  I .  ■  ■  ■  ■  li 

own,  the  closest  resemblance  being  found  in  the 
Indiana  and  Federal  Constitutions  as  above  noted. 

Under  their  respective  Constitutions,  in  the  event  of 
the  death  of  the  governor,  the  powers  and  duties  of 
that  office  devolve  upon  the  lieutenant-governor  in  the 
following  states : 

Alabama  Nebraska 

California  Nevada 

Colorado  New  Mexico 

Connecticut  New  York 

Delaware  North  Carolina 

Idaho  North  Dakota 

Illinois  Ohio 

Indiana  Oklahoma 

Iowa  Pennsylvania 

Kentucky  Bhode  Island 

Louisiana  .  South  Dakota 

Massachusetts  Texas 

Michigan  Vermont 

Minnesota  Virginia 

Mississippi  Washington 

Missouri  Wisconsin 
Montana 

and  under  like  condition  such  duties  devolve  upon  the 
President  or  Speaker  of  the  Senate  in  the  following 
named  states : 

Arkansas  Maryland 

^     Florida  New  Hampshire 

Georgia  New  Jersey 

Kansas  Tennessee 

Maine  West  Virginia. 

It  is  only  in  Oregon,  Arizona,  Utah  and  Wyoming 
that  in  the  event  of  the  governor *s  death  the  secretary 
of  state  succeeds  to  his  office  or  performs  his  duties. 
Excluding   Oregon,   the   Constitutions    of   Alabama, 
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Delaware,  New  Mexico,  Oklahoma,  South  Carolina  and 
Virginia  only,  expressly '  provide  that  upon  the  death 
of  the  governor  the  oflSce  of  governor  itself,  shall  de- 
volve upon  his  designated  successor ;  and  we  have  not 
been  cited  to,  or  able  to  find  any  decision  by  the  courts 
of  either  of  those  states  construing  that  particular  sec- 
tion of  their  respective  Constitutions. 

The  only  decision  of  this  court  on  the  subject  was 
rendered  in  the  case  of  Chadunck  v.  Earhart,  11  Or. 
389  (4  Paa  1180),  which  is  vigoirously  assailed  by 
counsel  here,  who  claim  that  it  was  largely  dictum,  is 
not  the  law  and  should  be  overruled.  That  case  was 
decided  at  the  October  term,  1884,  and  it  appears  from 
the  brief  of  the  respondent  R.  P.  Earhart,  who  was 
then  the  secretary  of  state,  that : 

"The  statement  of  facts  contained  in  the  stipula- 
tion which  is  the  basis  of  this  action  may  be  briefly 
stated  by  submitting  the  questions.  In  the  event  of 
the  resignation  of  the  governor  of  Oregon  does  the 
secretary  of  state  become  the  governor  by  operation 
of  law,  and  is  he  entitled  to  the  salary  provided  by 
law  for  that  office?  *  *  A  iiice  question  is  raised  by 
the  stipulation,  but  it  is  of  no  importance  in  ascertain- 
ing whether  appellant  is  entitled  to  the  salary  in  ques- 
tion, that  is,  was  the  appellant  the  governor  during  the 
two  days  after  the  qualification  of  the  respondent  and 
before  the  qualificatipn  of  Governor  Thayer?  And. 
further,  as  the  secretary  of  state  is  governor  or  acting 
governor,  as  the  case  may  be,  the  office  or  duties 
thereof  devolved  on  the  respondent  during  that  time. 
And  we  maintain  that  the  title  to  each  office  terminated 
with  the  expiration  of  the  four  years  after  his  quali- 
fication/' 

Among  other  things,  it  was  stipulated  that : 

"Mr.  Earhart  objects  to  the  salary  being  paid  from 
the  9th  day  of  September,  1878,  to  the  11th  day  of 
September,  1878 — two  days — ^on  the  ground  that  Mr. 
Chadwick  was  not  secretary  of  state  after  Mr.  Ear- 
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hart  was  sworn  in  on  the  9th  day  of  September,  1878, 
though  Mr.  Chadwick  acted  as  governor  until  and 
including  the  11th  day  of  September,  1878,'' 

The  attorney  for  Mr.  Chadwick,  the  appellant,  made 
the  following  contention  in  his  brief  : 

*'In  the  event  of  the  happening  of  any  one  of  the 
above  contingencies  the  oflSce  of  governor  devolves 
upon  the  secretary  of  state.  The  language  in  refer- 
ence to  the  duties  of  secretary  of  state  in  this  event  is 
the  sanrn  as  that  defining  the  oflSce  of  President  when 
the  Vice  President  succeeds  to  the  same,  except  the 
word  'powers'  is  omitted. 

*'The  office  of  governor  is  distinctive.  It  cannot 
merge  into  another.  It  cannot  be  vacant  any  more 
than  can  be  the  President's  office.  The  appointments 
under  a  constitution  cannot  be  broken,  whether  they 
are  made  by  an  election  or  otherwise.  The  office  is 
always  filled.  The  incumbent  is  an  incident  to  the 
office.  Whether  the  incumbent  is  at  the  time  secretary 
of  state,  he  is  the  governor,  and  as  much  as  if  his 
appointment  had  been  made  by  an  election.  The 
office  devolves  on  him.  The  means  used  to  fill  the 
office  of  governor  are  absolute,  and  while  they  may  be 
different  according  to  contingencies,  the  one  act  of  fill- 
ing the  office  makes  the  incumbent  governor.  It  is  the 
office,  not  the  man.  Under  a  constitution  there  can  be 
no  such  thing  as  an  'acting  officer.'  That  is  one  that 
appears  to  be  what  he  is  not.  No  more  than  a  clerk  of 
a  department  could  discharge  the  duties  of  President. 

''There  can  be  but  one  construction  of  the  constitu- 
tion in  reference  to  this  matter,  and  that  is  that  the 
office  shall  devolve  on  the  secretary  of  state.  Duties 
are  subordinate  to  the  office  and  a  part  of  it,  and  when 
the  office  devolves  on  the  secretary  of  state,  duties  fol- 
low— prescribed,  or  to  he  prescribed,  by  legislative 
enactment:  1  Kent  Com.  279." 

It  was  on  such  stipulation  of  facts  and  the  briefs  of 
respective  counsel  that  the   decision  was  rendered, 
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wherein  this  court  through  Mr.  Chief  Justice  Waldo 
said :  ^ 

*'Two  questipns  are  submitted  in  this  case.  The 
first  and  principal  one  is,  whether,  when,  under  sec- 
tion 8  of  Article  V  pf  the  constitution  of  Oregon,  the 
duties  of  the  oflSce  of  governor  devolve  upon  the  secre- 
tary of  state,  he  has  a  right  to  the  salary  of  the  offic^^ 
Second,  If  this  question  be  answered  in  the  affirma- 
tive, whether  he  shall  continue  to  perfprm  the  duties 
of  the  office  for  the  remainder  of  the  term  of  the  out- 
going governor,  or  shall  he  perform  those  duties  only 
80  long  as  he  shall  continue  to  be  secretary  of  state.  *  * 

*  *  Counsel  for  the  respondent  claims  that  in  the  con- 
tingency provided  for  in  said  section  8,  the  duties  of 
the  office  of  governor  become  annexed  to  the  office  of 
secretary  of  state,  and  are  discharged  as  duties  inci- 
dent to  the  latter  office.  In  other  words,  that  the 
duties  of  the  office,  but  not  the  office  itself,  devolve 
upon  the  secretary  of  state. 

*'This  position  seems  to  require :  First.  Either  that 
the  office  of  governor  should  continue  vacant  during 
the  time  the  secretary  discharges  its  duties,  and  that 
such  duties  be  in  some  way  performed  by  the  secretary 
of  state,  as  such,  consistently  with  a  condition  of 
vacancy ;  'or.  Second.  That  the  office  be  filled  and  yet 
he  who  fills  it  be  in  nowise  governor,  but  continue  to 
be  merely  secretary  of  state. 

**In  the  first  place,  it  is  not  shown  how  an  office  can 
be  vacant  and  yet  there  be  a  person,  not  the  deputy,  or 
locum  tenens*,  of  another,  empowered  by  law  to  dis- 
charge the  duties  of  the  office  and  who  does  in  fact  dis- 
charge them.  It  is  not  explained  how,  in  such  a  case, 
the  duties  can  be  separated  from  the  office,  so  that  he 
who  discharges  them  does  not  become  an  incumbent  of 
the  office.  And,  in  the  second  place,  how  a  person  can 
fill  the  office  of  governor  without  being  governor. 

'*It  is  the  function  of  a  public  officer  to  discharge 
public  duties.  Such  duties  constitute  his  office.  Hence, 
given,  a  public  office  and  one  who,  duly  empowered, 
discharges  its  duties,  and  we  have  an  incumbent  in 
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that  oflSce.  Such  is  the  case  here.  The  secretary  of 
state,  by  force  of  the  function  cast  upon  him,  becomes 
governor,  and  consequently  entitled  to  the  salary 
appertaining  to  the  office. 

**Nor  does  the  language  of  the  section,  grammat- 
ically considered,  bear  the  interpretation  counsel  has 
put  upon  it.  Leaving  out  the  co-ordinate  clauses  fol- 
lowing the  first  clause,  and  the  sentence  reads :  *In  case 
of  the  removal  of  the  governor  from  office,  the  same 
shall  devolve  on  the  secretary  of  state';  that  is,  the 
office  shall  devolve.  So,  taken  with  each  of  the  suc- 
ceeding clauses,  the  word  'same'  stands  for  *  office.'  '* 

As  to  the  second  question,  the  opinion  holds  that  the 
individual 

**  *  *  answering  the  description  at  the  time  the  con- 
tingency arises  designates  him  as  the  person  who  is  to 
enter  and  fill  the  office,  and  when,  as  thus  designated, 
he  enters  into  the  office,  he  holds  it  in  his  natural,  and 
not  in  his  official  capacity.  This  seems  to  be  the  prin- 
ciple which  applies  when  the  office  of  governor  de- 
volves on  the  secretary  of  state  on  the  happening  of 
any  of  the  events  specified  in  the  constitution.  *  * 
Now,  as  two  offices  may  remain  distinct,  which  are  not 
incompatible  though  the  officer  is  the  same  person,  it 
would  seem  that  the  same  principle  should  govern  the 
holding  of  the  office  of  governor  by  the  secretary  of 
state. 

**This  question,  therefore,  must  also  be  answered  in 
favor  of  the  appellant,  and  judgment  be  entered 
accordingly." 

We  do  not  agree  with  the  statement  of  counsel  that 
other  courts  have  refused  'Ho  accept  the  Chadwick 
case  as  sound  law."  Upon  that  particular  point,  no 
United  States  court  has  ever  construed  the  Federal 
Constitution  and  no  state  court  has  ever  rendered  any 
decision  construing  the  same,  or  a  similar  provision 
of  a  state  Constitution. 
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To  support  the  argument  that  Mr.  Olcott  does  not 
hold  the  office  and  is  acting  governor  only,  amicus 
curiae,  counsel  for  defendant,  cites  and  relies  npon  the 
following  authorities:  State  v.  Grant,  12  Wyo.  1  (73 
Pac.  470,  2  Ann.  Cas.  382) ;  State  v.  Saddler,  23  Nev. 
357  (47  Pac.  450) ;  Clifford  v.  Heller,  63  N.  J.'Law,  105 
(42  Atl.  155,  57  L.  R.  A.  312) ;  People  v.  Budd,  114  Cal. 
168  (45  Pac.  1060,  34  L.  R.  A.  46) ;  People  v.  Comforth, 
34  Colo.  107  (81  Pac.  871) ;  Opinion  of  the  Justices,  70 
Me.  570;  State  v.  Stearns,  72  Minn.  200  (75  N.  W. 
210) ;  State  v.  McBride,  29  Wash.  335  (70  Pac.  26) ; 
FutreU  v.  Oldham,  107  Ark.  386  (155  S.  W.  502,  Ann. 
Casi;  1915 A,  571).  Those  decisions  were  rendered 
under  the  respective  Constitutions  of  the  different 
states,  which  provide  as  follows: 

''If  the  governor  be  impeached,  displaced,  resign  or 
die,  or  from  mental  or  physical  disease  or  otherwise, 
become  incapable  of  performing  the  duties  of  his  office 
or  be  absent  from  the  state,  the  secretary  of  state  shall 
act  as  governor  until  the  vacancy  is  filled  or  the  dis- 
ability removed ' ' :  Wyoming,  Art.  IV,  §  6. 

'*In  case  of  the  impeachment  of  the  governor  or  his 
removal  from  office,  death,  inability  to  discharge  the 
duties  of  the  said  office,  resignation  or  absence  from 
the  state,  the  powers  and  duties  of  the  office  shall  de- 
volve upon  the  lieutenant  governor  for  the  residue  of 
the  term  or  until  the  disability  shall  cease":  Nevada, 
Art.  V,  §  18. 

*'In  case  of  the  death,  resignation  or  removal  from 
office  of  the  governor,  the  powers,  duties  and  emolu- 
ments of  the  office  shall  devolve  upon  the  president  of 
the  senate' ':  New  Jersey,  Art.  V,  §  12. 

'  *  In  case  of  the  impeachment  of  the  governor  or  his 
removal  from  office,  death,  inability  to  discharge  the 
powers  and  duties  of  his  office,  resignation  or  absence 
from  the  state,  the  powers  and  duties  of  the  office  shall 
devolve  upon  the  lieutenant  governor  for  the  residue 
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of  the  term  or  until  the  disability  shall  cease '^  Cali- 
fornia, Art.  V,  §  16. 

'  *  In  case  of  the  death,  impeachment  or  conviction  of 
felony  or  infamous  misdemeanor,  failure  to  qualify, 
resignation,  absence  from  the  state  or  other  disability 
of  the  governor,  the  powers,  duties  and  emoluments  of 
the  office  for  the  residue  of  the  term  or  until  the  dis- 
ability be  removed,  shall  devolve  upon  the  lieutenant 
governor**:  Colorado,  Art.  IV,  §  13. 

'*  Whenever  the  office  of  the  governor  shall  become 
vacant  by  death,  resignation,  removal  from  office  or 
otherwise,  the  president  of  the  senate  shall  exercise 
the  office  of  governor  until  another  governor  shall  be 
duly  qualified ' ' :  Maine,  Art.  V,  §  14. 

'*The  lieutenant  governor  shall  be  ex-officio  presi- 
dent of  the  senate ;  and  in  case  a  vacancy  shall  occur, 
from  any  cause  whatever,  in  the  office  of  governor,  he 
shall  be  governor  during  such  vacancy*':  Minnesota, 
Art.  V,  §  6. 

**In  case  of  the  removal,  resignation,  death  or  dis- 
ability of  the  governor,  the  duties  of  the  office  shall  de- 
volve upon  the  lieutenant  governor**:  Washington, 
Art.  Ill,  §  10.   -/ 

**In  case  of  the  death,  conviction  or  impeachment, 
failure  to  qualify,  resignation,  absence  from  the  state, 
or  other  disability  of  the  governor,  the  powers,  duties 
and  emoluments  of  the  office  for  the  remainder  of  the 
term  or  until  the  disability  be  removed  or  a  governor 
elected  and  qualified,  shall  devolve  upon  and  accrue 
to  the  president  of  the  senate*':  Arkansas,  Art.  VI, 
§12. 

It  will  be  noted  that  in  all  of  the  sections  quoted  it 
is  not  the  office,  but  the  powers  and  duties  of  the  office, 
which  devolve  upon  his  successor  in  the  event  of  the 
death  of  the  governor.  The  importance  of  that  dis-. 
tinction  is  clearly  pointed  out  by  the  recent  decision 
of  the  Supreme  Court  of  Arkansas  in  construing  the 
Constitution  of  that  state  in  the  case  of  Futrell  v.  Old- 
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ham,  107  Ark.  386  (155  S-  W.  502,  Ann.  Gas.  1915A, 
571),  where  the  opinion  says: 

*'If  the  framers  of  the  constitution  had  intended  to 
provide  for  the  devolution  of  the  oflBce  of  governor,  in 
case  of  vacancy  by  resignation  or  otherwise,  upon  the 
president  of  the  senate,  that  intention  could  easily 
have  been  directly  expressed  in  appropriate  words. 
But  they  chose  other  terms  which  clearly  observe  the 
distinction  between  the  course  of  succession  of  the 
office  itself  and  a  mere  devolution  of  the  duties  and  the 
emoluments  of  the  office  for  the  time  being,  and  delib- 
erately adopted  the  latter  as  the  best  means  of  having 
the  government  administered  until  the  people  them- 
selves can  elect  a  governor.*' 

That  distinction  was  also  made  and  emphasized  by 
this  court  in  the  case  of  Chadwick  v.  Earhart,  11  Or. 
389  (4  Pac.  1180). 

W.  H.  Holmes,  who  submitted  an  amicms  curiae  brief 
in  the  instant  case,  was  also  one  of  counsel  for  the 
respondent  Earhart  in  the  Chadwick  case  and  then 
contended  that  **the  right  of  the  appellant  to  the 
salary  would  depend  on  whether  the  title  of  the  office 
of  governor  was  vested  in  him  or  not'*;  that  the  title 
to  that  office  was  not  vested  in  Chadwick  and  that  his 
term  as  governor  was  special,  **and  the  time  cannot 
be  extended  by  implication. ' '  In  his  brief  in  the  pend- 
ing case  he  frankly  says :  , 

,  *'If  the  Chadwick  case  was  correct  law,  it  would 
seem  the  question  has  already  been  determined  judi- 
cially and  there  would  be  nothing  for  the  attorney  gen- 
eral to  do  except  to  state  that  the  question  has  been 
decided  by  the  court  of  last  resort  in  the  state  of  Ore- 
gon and  that  the  secretary  of  state  would  be  justified  in 
following  the  decision.  Owing  to  the  refusal  of  other 
courts  in  the  land  to  accept  the  Chadwick  case  as  sound 
law,  and  inasmuch  as  the  secretary  of  state  wants  his 
rights  and  duties  defined  in  regard  to  resigning  his 
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office  as  secretary  of  state,  with  the  view  of  assuming^ 
the  office  of  governor  and  appointing  a  person  to  the 
office  which  he  proposes  to  resign,  it  is  important  that 
the  qnestion  now  before  the  court  be  correctly  de- 
cided.^ ' 

Then,  as  now,  he  vigorously  asserted  that  it  was  not 
the  law  and  should  be  overruled. 

Much  stress  is  laid  upon  the  fact  that  B.  P.  Boise 
was  a  member  of  the  constitutional  convention  and 
that  ai'  circuit  judge  he  sustained  the  demurrer  to  the 
complaint  in  the  Chadwick  case.  We  have  a  very  high 
regard  and  a  profound  respect  for  his  judicial  learn- 
ing and  ability,  but  his  decision  was  rendered  under 
thC/  old  practice  and  upon  an  agreed  statement  of  facts, 
with  a  view  of  prosecuting  an  appeal  and  obtaining  an 
early  decision  in  the  appellate  court.  Outside  of  the 
fact  that  Judge  Boise  sustained  the  demurrer,  there  is 
no  written  evidence  in  this  or  the  Circuit  Court  as  to 
what  may  have  been  his  personal  opinion  or  reason  for 
sustaining  the  demurrer.  The  fact  remains  that  the 
Chadwick  case  was  decided  by  this  court  in  October, 
1884;  that  the  opinion  of  the  then  judges  of  this  court, 
William  P.  Lord,  W.  W.  Thayer  and  J.  P.  Waldo, 
Chief  Justice,  was  unanimous  and  that  for  more  than 
thirty-four  years  it  has  never  been  questioned  in  this 
court. 

Counsel  now  attack  the  grammatical  construction 
given  to  that  section  of  the  Constitution  in  the  opin- 
ion, contending  that  the  word  ' '  same ' '  as  used  therein 
refers  to  the  word  ** duties''  and  not  to  ** office,''  and 
that  it  should  be  construed  to  mean  that  in  case  of  the 
removal  of  the  governor  or  of  his  death,  resignation 
or  inability  to  discharge  the  duties  of  his  office,  the 
duties  of  the  office,  and  not  the  office  itself  should  de- 
volve upon  the  secretary  of  state.    That  question  was 
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squarely  decided  in  the  Cbadwick  case  and  its  decision 
was  necessary  to  the  opinion.  It  was  there  contended 
that  Chadwick  knew  of  the  terms  and  provisions  of 
that  section  of  the  Constitution  when  he  was  elected 
and  qualified  as  secretary  of  state ;  that  because  he  was 
secretary  of  state  he  might  be  called  upon  to  perform 
the  duties  of  the  o^ce  of  governor  and  for  such  reason 
he  was  not  entitled  to  receive  any  compensation  for 
his  Services  in  that  capacity,  and  that  even  though  he 
performed  the  duties  of  governor  he  shpuld  receive 
only  his  salary  as  secretary  of  state.  In  deciding  that 
point  the  court  held  that  the  word  **same''  relates  to 
and  qualifies  the  word  ^'ofSce"  and  in  legal  effect  that 
the  section  should  read : 

**In  case  of  the  removal  of  the  governor  from  office 
or  of  his  death,  resignation  or  inability  to  discharge 
the  duties  of  the  office,  the  office  itself  shall  devolve 
upon  the  secretary  of  state.  *' 

Article  EC,  Section  7,  of  the  organic  law  of  Oregon 
adopted  in  1845,  provides  that: 

**The  governor  shall  continue  in  office  two  years, 
and  until  his  successor  is  duly  elected  and  qualified; 
and  in  case  of  the  office  becoming  vacant  by  death,  res- 
ignation or  otherwise,  the  secretary  shall  exercise  the 
duties  of  the  office  until  the  vacancy  be  filled  by  elec- 
tion.'' 

Volume  9  of  United  States  Statutes  at  Large,  page 
324,  Act  Aug.  14,  1848,  c.  177,  Section  3,  establishing 
the  territory  of  Oregon,  provides: 

'*And  in  case  of  death,  removal,  resignation  or 
absence  of  the  governor  from  the  territory,  the  secre- 
tary shall  be,  and  he  is  hereby  authorized  •  •  to  per- 
form all  the  powers  and  duties  of  the  governor,  dur- 
ing such  vacancy  or  absence,  or  until  another  governor 
shall  duly  be  appointed  and  qualified  to  fill  such 
vacancy." 
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Our  present  Constitution  wafi  adapted  on  November 
9,  1857,  and  its  framers  must  have  known  of  such 
terms  and  provisions  of  the  organic  law  and  territorial 
statutes,  both  of  which  specify  that  in  the  event  of  the 
death  of  the  governor  the  secretary  of  state  shall  exer- 
cise and  perform  the  duties  of  that  office;  that  under 
the  organic  law  he  should  perform  those  duties  **  until 
the  vacancy  be  filled  by  election,''  and  that  under  the 
territorial  statute  he  should  perform  those  duties 
* '  during  such  vacancy  or  absence,  or  until  another  gov- 
ernor shall  duly  be  appointed  and  qualified  to  fill  such 
vacancy/'  Yet  with  such  knowl^ge  it  is  significant 
that  the  Constitution  which  they  adopted  provides 
that: 

*'In  case  of  the  removal  of  the  governor  from  office, 
or  of  his  death,  resignation  or  inability  to  discharge 
the  duties  of  the  office,  the  same  shall  devolve  on  the 
secretary  of  state." 

They  did  not  select  either,  but  drafted  and  adopted 
another  section,  using  language  of  their  own,  with  a 
different  meaning.    That  section  further  says : 

''In  case  of  the  removal  from  office,  death,  resigna- 
tion or  inability,  both  of  the  governor  and  the  secre- 
tary of  state,  the  president  of  the  senate  shall  act  as 
governor  until  the  disability  be  removed  or  a  governor 
elected.'' 

And  it  is  contended  that  because  in  such  a  case  **the 
President  of  the  Senate  shall  act  as  governor,"  it  must 
follow  that  the  section  should  be  construed  to  Inean 
that  upon  the  death  of  the  governor  the  secretary  of 
state  should  **act  as  governor."  We  do  not  think 
that  it  will  bear  that  construction.  It  specifically  says 
that : 

'*In  case  of  the  removal  of  the  governor  from  office, 
or  of  his  death,  resignation  or  inability  to  discharge 
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the  duties  of  the  office,  the  same  shall  devolve  on  the 
secretary  of  state ' ' 

— ^and  that  in  the  event  of  the  death  or  disability  of 
both  the  governor  and  the  secretary  of  state  the  presi- 
dent of  the  senate  shall  act  as  governor.  It  does  not 
say  that  the  secretary  of  state  shall  act  as  governor, 
although  it  says  that  the  president  of  the  senate  shall 
"act  as  governor.'*  If  it  had  been  the  intent  of  the 
f  ramers  of  the  Constitution  that  the  secretary  of  state 
should  "act  as  governor/'  it  would  have  been  an  easy 
matter  to  say  so  and  to  apply  the  same  language,  to 
the  secretary  of  state  that  it  did  to  the  president  of 
the  senate. 

3.  Upon  the  question  of  stare  decisis*  the  Supreme 
Court  of  Washington  in  In  re  City  of  Seattle,  62  Wash. 
218  (113  Pac  762),  says: 

"The  rule  of  stare  decisis  is  peculiarly  applicable  to 
the  construction  of  the  constitution.  The  interpreta- 
tion of  that  document  should  not  be  made  dependent 
npon  every  change  in  the  personnel  of  the  court.  When 
one  of  its  clauses  has  been  construed,  that  construc- 
tion should  not  be  set  aside  except  for  the  most  cogent 
reasons.  Certainty  in  the  law  is  of  the  first  import- 
ance. ' ' 

In  Cooley's  Constitutional  Limitations  (7  ed.),  page 

83,  it  is  said : 

"Precedents,  therefore,'  become  important,  and 
counsel  are  allowed  and  expected  to  call  the  attention 
of  the  court  to  them,  not  as  concluding  controversies, 
but  as  guides  to  the  judicial  mind.  Chancellor  Kent 
says:  *A  solemn  decision  upon  appoint  of  law  arising 
in  any  given  case  becomes  an  authority  in  a  like  case, 
because  it  is  the  highest  evidence  which  we  can  have 
of  the  law  applicable  to  the  subject,  and  the  judges  are 
bound  to  follow  that  decision  so  long  as  it  stands  un- 
reversed, unless  it  can  be  shown  that  the  law  was  mis- 
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understood  or  misapplied  in  that  particular  case.  If 
a  decision  has  been  made  upon  solemn  argument  and 
mature  deliberation,  the  presumption  is  in  favor  of  its 
correctness  and  the  community  has  a  right  to  regard 
it  as  a  just  declaration  or  exposition  of  the  law,  and  to 
regulate  their  actions  and  contracts  by  it.  It  would 
therefore  be  extremely  inconvenient  to  the  public  if 
precedents  were  not  duly  regarded  and  implicitly  fol- 
lowed. It  is  by  the  notoriety  and  stability  of  such 
rules  that  professional  men  can  give  safe  advice  to 
those  who  consult  them,  and  people  in  general  can 
venture  to  buy  and  trust,  and  to  deal  with  each  other. 
If  judicial  decisions  were  to  be  lightly  disregarded,  we 
should  disturb  and  unsettle  the  great  landmarks  of 
property.  When  a  rule  has  once  been  deliberately 
adopted  and  declared,  it  ought  not  to  be  disturbed  un- 
less by  a  court  of  appeal  or  review,  and  never  by  the 
same  court,  except  for  very  urgent  reasons,  and  upon 
a  clear  manifestation  of  error ;  and  if  the  practice  were 
otherwise,  it  would  be  leaving  us  in  a  perplexing  un- 
certainty as  to  the  law. '  * ' 

This  rule  of  construction  has  been  adopted  and  fol- 
lowed by  a  long  line  of  decisions  of  this  court,  com- 
i^encing  with  the  case  of  State  v.  Clark,  9  Or.  470, 
and  ending  with  the  case  of  Multnomah  County  v. 
United  States  Fidelity  S  Guaranty  Co.,  92  Or.  146  (180 
Pac.  104),  decided  April  22,  1919.  The  rule  is  well 
stated  by  Mr.  Justice  Burnett  in  his  dissenting  opin- 
ion in  Kalich  v.  Knapp,  73  Or.  587  (145  Pac.  27,  Ann. 
Gas.  1916E,  1051),  thus: 

**  Another  doctrine  equally  well  settled  is  that  of 
stare  decisis,  to  the  effect  that,  when  a  decision  has 
once  been  rendered,  it  amounts  to  an  authoritative 
construction  of  the  law,  and  should  not  be  disregarded 
or  overturned,  except  for  very  cogent  reasons  showing 
beyond  question  that  on  principle  it  was  wrongly  de- 
cided. The  principle  is  that  laws  are  largely  conven- 
tional rules  of  action,  and  it  is  more  important  that 
the  rule  be  settled  as  a  guiding  precept  to  the  public 
than  that  by  the  action  of  the  courts  the  law  should 
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be  made  to  fluctuate  like  the  tides.''     (Citing  authori- 
ties.) 

Article  II,  Section  10,  of  the  Constitution  provides 
that: 

<<  •  •  jjqj.  shall  any  person  hold  more  than  one 
lucrative  office  at  the  same  time,  except  as  in  this  con- 
stitution expressly  permitted." 

It  is  contended  that  under  Article  III,  Section  1, 
supra,  and  the  section  just  quoted  no  one  individual 
can  receive  the  emoluments  and  hold  the  offices  of 
governor  and  secretary  of  state  at  the  same  time,  but 
it  will  be  noted  that  each  of  such  sections  contains  the 
clause,^ 'except  as  in  this  Constitution  expressly  per- 
mitted,'' and  that  the  offices  of  governor  and  secretary 
of  state  are  both  executive  or  administrative,  and  not 
legislative  qt  judicial.  All  of  the  Constitution  was 
adopted  at  the  same  time  and  its  various  provisions 
must  be  construed  as  a  whole,  and  when  Article  II, 
Section  10,  and  Article  III,  Section  1,  are  considered 
with  Article  V,  Section  8,  they  are  not  in  conflict.  The 
devolving  of  the  office  of  governor,  at  the  death  of  that 
official,  upon  the  secretary  of  state  is  one  of  the  ex- 
ceptions contemplated  by  the  f ramers  of  the  Constitu- 
tion, provided  for  by  Article  II,  Section  10,  and  Article 
III,  Section  1.  The  word  ' '  devolve ' '  has  a  legal  mean- 
ing and  is  well  defined  by  Bouvier  thus:  **To  pass 
from  a  person  dying  to  a  person  living." 

Eegardless  of  the  question  as  to  whether  the  Chad- 
wick  case  is  sustained  by  the  weight  of  authority,  the 
fact  remains  that  since  its  decision  in  October,  1884, 
many  legislatures  have  come  and  gone ;  that  the  people 
have  directly  or  indirectly  had  the  power  to  amend  the 
Constitution;  that  for  more  than  thirty-four  years  it 
has  been  the  law  of  the  state  and  that  it  was  decided 

92  Or.— 81 
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by  eminent  justices  of  this  court  and  is  sustained  by 
such  reasoning  and  authority  as  clearly  to  bring  it 
within  the  rule  of  stare  decisis  and  make  it  binding  on 
this  court. 

Mr.  Olcott  is  governor  in  fact  and  has  the  right  and 
title  to  the  oflBce  itself,  with  the  accompanying  right 
and  authority  to  perform  the  duties  and  receive  the 
emoluments  of  the  office.  As  to  whether  he  could  re- 
sign as  secretary  of  state,  and  as  governor  appoint 
another  to  that  position  and  still  continue  to  hold  the 
office  of  governor,  we  do  not  feel  legally  justified  in 
going  beyond  anything  said  in  this  opinion.  That  is 
less  a  public  and  more  a  personal  question  for  Mr. 
Olcott. 

But  we  do  hold  that  upon  the  death  of  the  late  Gov- 
ernor Withycombe,  by  reason  of  the  fact  that  Mr. 
Olcott  was  then  secretary  of  state  he  automatically 
became  governor,  and  when  he  took  the  oath  as  such 
the  office  of  governor  and  the  title  to  that  office  were 
thrust  upon  him  by  the  terms  and  provisions  of  Article 
V,  Section  8,  of  the  Constitution,  and  that  under  the 
authority  of  Chadwick  v.  Earhart,  11  Or.  389  (4  Pac. 
1180),  he  became  and  is  now  governor  in  fact  and  is 
entitled  to  hold  that  office,  perform  all  of  its  duties 
and  receive  its  emoluments  for  the  full  period  of  the 
unexpired  term  to  which  the  late  Governor  Withy- 
combe was  elected.  This  decision  is  based  upon  the 
express  terms  and  provisions  of  our  state  Constitution 
which  was  adopted  by  a  direct  vote  of  the  people  and 
which  within  itself,  in  case  of  the  removal  of  the  gov- 
ernor from  office,  or  of  his  death,  etc.,  provides  how 
and  by  whom  the  office  of  governor  shall  be  filled ;  and 
for  such  reason  it  is  not  in  conflict  with  the  recent 
opinion  of  the  majority  of  this  court  in  State  ex  rel.  v. 
Kellaher,  90  Or.  538  (177  Pac.  944).    In  that  kind  of 
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a  case  there  is  a  vacancy  and  the  law  provides  for 
an  appointment  to  fill  the  same  and  states  by  whom 
the  appointment  shall  be  made.  In  the  instant  case, 
however,  when  the  people  elected  Mr.  Olcott  secretary 
of  state,  by  the  very  terms  of  the  Constitution  they 
elected  him  to  become  governor  upon  the  death  of 
Governor  Withycombe.  There  was  no  vacancy  in  that 
office,  as  the  people,  speaking  through  the  Constitu- 
tion, have  made  their' own  selection. 

The  court  sincerely  thanks  distinguished  counsel  for 
their  able  and  instructive  briefs  as  amid  curiae  on  the 
respective  sides  and  assures  them  that  the  same  are 
duly  appreciated. 

Let  the  writ  issue  as  prayed  for  in  the  petition. 

WbIT  AliLOWED. 

Mb.  Justice  Bean  concurs. 

McBEIDE,  C.  J.,  Specially  Concurring. — ^I  fully  con- 
cur with  the  reasoning  of  Justice  Johns,  and  in  the 
conclusion  arrived  at  by  him,  but  think  we  should  go 
further  and  decide  every  question  that  is  presented 
in  the  briefs. 

In  the  specially  concurring  opinions  of  Justices 
BuBNETT  and  Bennett,  it  is  urged  that  the  question, 
as  to  whether  the  petitioner  will  hold  for  the  remain- 
der of  the  unexpired  term  of  the  late  Governor  Withy- 
combe, or  only  until  his  own  term  as  secretary  of  state 
expires;  and  the  farther  question,  as  to  whether  Mr. 
Olcott  can  now  resign  the  office  of  secretary  of  state 
and  continue  to  hold  the  office  of  governor,  are  not 
necessarily  involved  here,  and  that  any  discussion  of 
these  questions  is  academic,  and  any  opinion  rendered 
in  respect  to  them,  would  be  merely  dictum. 

If  these  questions  involved  merely  the  private  rights 
of  individuals  this  contention  would  undoubtedly  be 
correct;  but  where  the  general  public  has  an  interest 
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in  the  controversy  the  courts  have,  with  substantial 
unanimity,  disregarded  the  technical  limitations  em- 
braced in  the  term  ''dictum''  and  decided  the' whole 
controversy^  where  such  a  course  appeared  promotive 
of  the  public  good,  or  calculated  to  settle  disputed  con- 
struction of  provisions  of  the  Constitution  and  pre- 
vent futtfre  litigation  concerning  them.  I  do  not  now 
refer  to  or  cite  the  decisions  from  those  states  where 
the  law  provides  for  the  submission  of  such  questions 
to  the  Supreme  Court  without  suit,  but  to  those  hav- 
ing Constitutions  no  broader  in  these  respects  than  our 
own  and  to  the  Supreme  Court  of  the  United  States: 
GUes  V.  Harris,  189  U.  S.  475  (47  L.  Ed.  909,  23  Sup. 
Ct.  Rep.  639) ;  Memphis  8t,  Ry.  Co.  v.  Rapid  Transit 
Co.,  133  Tenn.  99  (179  S.  W.  635,  Ann.  Cas.  1917C, 
1045,  L.  R.  A.  1916B,  1147) ;  Boise  Citylrr.  &  Land  Co. 
V.  Clarh,  131  Fed.  415  (65  C.  C.  A.  399) ;  Borgnis  v. 
Folk  Co.,  147,  Wis.  327  (133  N.  W.  209,  37  L.  R.  A. 
(N.  S.)  489) ;  State  Y.  Stutsman,  24  N.  D.  68  (139  N.  W. 
83,  Ann.  Cas.  1914D,  776) ;  State  v.  Southern  Tel.  d 
Cons.  Co.,  65  Fla.  67  (61  South.  119) ;  Commonwealth 
of  Massachusetts  v.  Klaus,  145  App.  Div.  798  (130 
N.  Y.  Supp.  713) ;  In  re  Fairchild,  151  N.  Y.  361  (45 
N.  E.  943) ;  People  v.  General  Committee  of  Repub- 
lican Party,  25  App.  Div.  339  (49  N.  Y.  Supp.  723) ; 
In  re  Morgan,  114  App.  Div.  45  (99  N.  Y.  Supp.  775). 
In  Giles  v.  Harris,  189  U.  S.  475  (47  L.  Ed.  909,  23 
Sup.  Ct.  Rep.  639),  the  United  States  Supreme  Court 
says : 

''Perhaps  it  should  be  added  to  the  foregoing  state- 
ment that  the  bill  was  filed  in  September,  1902,  and 
alleged  the  plaintiff  *s  desire  to  vote  at  an  election  com- 
ing off  in  November.  This  election  has  gone  by,  so 
that  it  is  impossible  to  give  specific  relief  with  regard 
to  that.  But  we  are  not  prepared  to>  dismiss  the  bill 
or  the  appeal  on  that  ground,  because  to  be  enabled 
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to  cast  a  vote  in  that  election  is  not,  as  in  Mills  v. 
Green,  159  U.  S.  651,  657  (40  L.  Ed.  293,  16  Sup.  Ct. 
Eep.  132),  the  whole  object  of  the  bill.  It  is  not  even 
the  principal  object  of  relief  sought  by  the  plaintiff. 
The  principal  object  of  that  is  to  obtain  the  perma- 
nent advahtages  of  registration  as  of  a  date  before 
1903.  •  •  ^ 

**The  traditional  limits  of  proceedings  in  equity 
have  not  embraced  a  remedy  for  political  wrongs.  *  * 
But  we  cannot  forget  that  we  are  dealing  with  a  new 
and  extraordinary  situation,  and  we  are  unwilling  to 
stop  short  of  the  final  considerations  which  seem  to  us 
to  dispose  of  the  case'*:  Giles  v.  Harris,  189  U.  S.  475, 
484,  486  (47  L.  Ed.  909,  23  Sup.  Ct:  Eep.  639,  641,  642). 

In  Memphis  St.  Ry.  Co.  v.  Rapid  Transit  Co.,  133 
Tenn.  99  (179  S.  W.  635,  Ann.  Cas.  1917C,  1045, 
L.  E.  A.  1916B,  1147),  the  Supreme  Court  of  Tennes- 
see  says: 

'  *  We  have  formerly  held  that  when  any  question  in- 
volving the  constitutionality  of  an  Act  of  the  Legis- 
lature is  bona  fide  made  and  relied  upon  in  a  case,  this 
Court  should  take  appellate  jurisdiction  of  such  a 
case.  •  *  Althoiigh  we  appreciate  the  delicacy  of  pass- 
ing on  the  validity  of  an  Act  of  the  Legislature,  such 
a  duty  is  often  imposed  upon  Us  and  we  must  not 
dodge  our  jurisdiction.  Where  an  Act  of  the  Legis- 
lature undertakes  to  regulate  a  particular  subject  and 
the  application  of  such  an  act  is  invoked  by  one  party 
in  a  suit  involving  that  subject  and  the  validity  of  the 
Act  is  questioned  by  the  other  party,  we  think  it  proper 
that  the  statute  should  be  tested.^' 

In  State  v.  Southern  Tel.  S.Constr.  Co.,  65  Fla.  67 
(61  South.  119),  the  Supreme  Court  of  Florida  says: 

**The  Eailroad  Commissioners,  acting  for  the  state, 
are  the  relators  and  plaintiffs  in  error,  and  the  fact 
that  the  person  in  whose  favor  the  order  is  sought  to 
be  enforced  has  moved  away  does  not  show  that  under 
no  circumstances  can  the  writ  be  made  effective  for 
the  purpose  designed  in  this  case.    And  even  if  under 
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no  circumstances  the  writ  conld  be  made  effective  be- 
cause of  Mr.  Chaires'  removal,  the  appellate  court 
does  not  thereby  lose  jurisdiction  of  the  cause,  and  it 
may  be  retained  for  the  determination  of  questions 
properly  presented  involving  the  duties  and  authority 
of  state  officials  that  are  of  general  interest  to  the 
public.  •  • 

^The  respondent's  motion  to  quash  the  alternative 
writ  presents  questions  of  law  that  affect  the  authority 
and  duties  of  the  Eailroad  Commissioners  in  regulat- 
ing the  service  rendered  by  telephone  companies,  and 
the  public  as  well  as  the  relators  is  interested  in  hav- 
ing the  legal  questions  raised  determined  for  the  future 
guidance  of  the  state  officials.  •  •  '' 

In  Commonwealth  of  Massachusetts  v.  Klaus,  145 
App.  Div.  798  (130  N.  Y.  Supp.  713),  the  court  says: 

**This  is  an  appeal  from  an  order  of  a  justice  •  • 
denying  a  motion  to  issue  a  subpoena  requiring  Rem- 
brandt Peale,  a  person  within  the  state,  to  appear  and 
testify  in  a  criminal  action  pending  in  the  state  of 
Mass.  •  •  By  the  subpoena  applied  for,  it  was  sought 
to  probure  the  attendance  of  Peale  in  Mass.  in  Sept., 
1910,  and  it  may  be  that  the  criminal  prosecution  has 
already  ended,  so  that  his  attendance  would  now  be 
useless. 

**0n  this  point  the  papers  on  appeal  do  not  advise 
us,  but  even  if  such  were  the  case  we  should  deem  it 
our  duty  to  examine  the  question  of  the  validity  of  the 
act  because  the  special  term  decision  already  referred 
to  will,  unless  overruled,  probably  serve  to  render 
the  act  nugatory.  Appellate  courts  not  infrequently 
pass  upon  questions  affecting  public  interests,  even 
where  in  the  particular  case  the  question  has  become 
academic. ' ' 

U  re  FairchUd,  151  N.  Y.  361  (45  N.  E.  943),  the 
Court  of  Appeals  of  New  York  says : 

*^The  respondent  contends  that,  inasmuch  as  the 
election  has  been  held,  the  decision  of  the  questions 
presented  on  this  appeal  is  of  no  importance,  as  it  can, 
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at  most,  only  afFect  the  questions  of  costs.  "We  think 
the  questions  involved  are  of  sufficient  importance  to 
require  their  determination  by  this  court,  as  it  may 
prevent  future  embarrassment  in  the  congressional 
district  to  which  the  controversy  relates,  and  also 
settle  other  questions  upon  which  there  is  a  conflict 
in  the  decisions  of  the  supreme  court  •  •  >^ 

In  People  v.  General  Committee,  etc.,  25  App.  Div. 
339  (49  N.  Y.  Supp.  723),  the  same  court  says: 

''This  court  held  In  re  Cuddeback,  3  App.  Div.  103 
(39N.  Y.  Supp.  388),  viz.: 

**  *An  appeal  will  not  always  be  dismissed  because 
the  question  is  no  longer  a  practical  one.  Notwith- 
standing the  fact  that  an  election  has  been  held,  and 
a  decision  of  the  question  involved  cannot  affect  the 
result  of  that  election,  yet,  where  the  point  at  issue 
is  one  of  public  interest,  affecting  the  rights  of  all  the 
electors  of  the  state,  the  courts  will  determine  it.' 

''Following  the  doctrine  there  laid  down,  it  seems 
that  we  ought  not,  in  this  case,  to  dismiss  the  appeal, 
because  the  question  here  involved  is  as  much  a  matter 
of  public  interest  as  the  question  involved  in  the  case 
from  which  the  quotation  has  been  made.  •  •  »' 

And  In  re  Morgan,  114  App.  Div.  45  (99  N.  Y.  Supp. 
775),  the  same  court  says: 

"  •  *  The  sole  question  involved  in  this  appeal  is 
the  constitutionality  of  said  amendment,  and,  although 
the  said  election  has  long  since  passed,  and  therefore 
our  decision  can  have  no  effect  upon  the  rights  of  the 
appellant  at  said  election,  both  sides  urge  a  considera- 
tion by  this  court  of  a  public  question  vitally  affecting 
the  conduct  of  elections  in  the  future.  Although  in 
one  sense  academic,  such  considerations  have  moved 
both  this  court  *  *  and  the  Court  of  Appeals  *  *  to 
consider  and  determine  cases  involving  the  election 
laws,  although  the  immediate  necessity  therefor  has 
passed  away.  •  •  '* 

This  phase  of  the  matter  here  under  discussion  did 
not  escape  the  astute  mind  of  Bouvier,  who  observes : 
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'*So  also  it  has  been  held,  with  respect  to  a  court 
of  last  resort,  that  all  that  is  needed  to  render  its 
decision  authoritative  is  that  there  was  an  application 
of  the  judicial  mind  to  the  precise  question  adjudged ; 
and  that  the  point  was  investigated  with  care  and  con- 
sidered in  its  fullest  extent  (Alexander  v.  Worthington 
et  al.),  5  Md.  488;  and  that  when  a  question  of  general 
interest  is  involved,  and  is  fully  discussed  and  sub- 
mitted by  counsel,  and  the  court  decides  the  question 
with  a  view  to  settle  the  law,  the  decision  cannot  be 
considered  a  dictum.     (Id.)  '^ 

In  the  present  case  it  cannot  be  successfully  argued 
that  the^  public  has  not  a  profound  interest  in  the 
speedy  solution  of  the  questions  submitted.  There 
can  be  little  question  that  Mr.  Olcott  is  entitled  to 
hold  both  the  office  of  governor  and  secretary  of  state, 
and  to  draw  the  salaries  of  both.  It  is  creditable  to 
him  that  he  does  not  wish  to  do  the  first  and  will  not 
do  the  second.  In  the  infancy  of  the  state,  when  its 
business  Was  insignificant  and  its  revenues  small,  one 
person  could  well  perform  the  duties  of  both  governor 
and  secretary  of  state,  but  with  the  enormous  expan- 
sion of  state  business  each  of  the  three  constitutional 
officers  finds  in  his  own  department  all  the  business 
which  he,  can  attend  to,  and  more. 

Questions,  involving  the  care  and  expenditure  of 
vast  sums  of  money  and  affecting  large  soci£[l  and 
economic  interests,  continually  present  themselves  be- 
fore the  various  boards,  of  which  these  officers  are 
members.  The  object  of  having  a  board,  composed  of 
these  officers,  was  to  have  the  advantage  of  the  opin- 
ions of  three  minds  and  the  independent  research  of 
three  persons  before  conclusions,  vital  in  the  adminis- 
tration of  the  state's  fiscal  affairs,  v^ere  arrived  at. 
Where  the  offices  of  governor  and  secretary  of  state 
are  merged  in  one  individual,  the  public  loses  the  safe- 
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guard  that  was  intended  by  the  Constitution  when  it 
provided  that  certain  boards  should  consist  of  three 
officers,  namely,  the  governor,  secretary  and  treasurer. 
If  it  is  possible  for  Mr.  Olcott  to  give  up  the  office  of 
secretary  of  state  and  retain  the  office  of  governor, 
he  should  be  permitted  to  do  so,  in  the  public  interest, 
and  we  ought  not  to  quibble  about  *' dicta"  in  so  de- 
claring. 

The  public  also  has  an  interest  in  having  the  dura- 
tion of  his  term  of  office  settled.  If  a  new  governor 
is  to  be  chosen  at  the  next  general  election,  the  voters 
of  the  state  should  be  apprised  of  that  fact,  so  they 
may  look  about  and  weigh  the  qualifications  of  the 
various  candidates,  or  prospective  candidates,  with  a 
view  to  enabling  themselves  to  choose  intelligently. 
With  the  question  undecided,  and  perhaps  a  large  ma- 
jority of  the  voters  under  the  impression  that  Mr. 
Olcott 's  term  will  not  expire  at  the  next  general  elec- 
tion, the  primary  election  for  that  office  will  be  clouded 
with  uncertainties  not  conducive  to  intelligent  selec- 
tion. 

It  is  true  that  each  of  these  questions  could  be  pre- 
sented later  by  two  or  more  additional  lawsuits ;  that 
to  use  a  homely  simile,  we  could  **cut  the  dog's  tail 
off  by  inches"  instead  of  by  making  one  slash  and 
finishing  the  business  once  for  all. 

It  is  true  the  progress  by  inches  would  furnish  busi- 
ness for  attorneys  and  capital  for  petty  politicians, 
but  it  would  not  promote  the  interest  of  the  public, 
which,  as  before  shown,  is  to  have  these  questions 
settled  now. 

I  consider  every  question  discussed  in  the  various 
briefs  absolutely  settled  by  the  case  of  Chadwick  v. 
Earhart,  11  Or.  389  (4  Pac.  1180),  cited  in  the  princi- 
pal opinion.    Justice  Waldo,  who  delivered  the  opin- 
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ion  in  that  case,  was  not  only  a  lawyer  of  great  learn- 
ing but  notably  accurate  in  his  choice  of  language,  and 
the  language  used  by  him  seems  to  me  to  bear  no  other 
construction  than  that  when  the  secretary  of  state  be- 
comes governor,  he  becomes  such  in  his  natural  not 
official  capacity;  just  as  the  Vice-president,  on  the 
death  of  the  President,  succeeds  to  the  office  for  the 
remainder  of  the  term.  Such  was  the  interpretation 
put  upon  that  opinion  by  Justice  Lord,  who  was  one  of 
his  associates  and  who  concurred  in  the  opinion. 
After  Justice  Lobd^s  retirement  from  the  Bench,  he 
was  selected  as  a  commissioner  to  revise  the  Oregon 
laws  and  produced  the  compilation  which  now  bears 
his  name. 

His  annotation  to  Article  V,  Section  8,  of  the  Con- 
stitution, is  as  follows,  citing  Chadtuick  v.  Earhart, 
11  Or.  389  (4  Pac.  1180) : 

*' Under  this  provision  when  the  governor  resigns, 
the  duties  of  the  governor's  office  devolve  upon  the 
secretary  of  state,  who  continues  to  perform  them  for 
the  remainder  of  the  term.'^ 

If  the  language  of  the  opinion  were  even  obscure, 
which  it  is  not,  this  interpretation  by  one  of  the 
learned  justices,  who  participated  in  its  rendition, 
ought  to  settle  the  question  as  to  what  the  court  meant 
to  decide. 

I  do  not  consider  the  cases  of  State  v.  Johns,  3  Or. 
533,  State  v.  Ware,  13  Or.  380  (10  Pac.  885),  State  v. 
Kellaher,  90  Or.  538  (177  Pac.  944),  in  point  in  the 
present  controversy.  They  were  decided  upon  the 
theory  that  where  a  vacancy  in  an  elective  office  is 
filled  by  appointment,  the  people  should  have  the  right 
to  elect  a  successor  at  the  earliest  opportunity.  Such 
is  not  the  case  here.  Mr.  Olcott  was  not  appointed  to 
the  office  of  governor.    He  succeeded  to  it  by  virtue  of 


June,  1919  J  Olcott  v.  Hoff.  491 

his  election  to  the  oflSce  of  secretary  of  state,  just  as 
the  Vice-president  of  the  United  States,  upon  ihe  death 
of  the  President,  succeeds  to  that  ofl5ce.  The  people, 
when  they  elected  him  secretary  of  state,  had  notice, 
by  the  very  terms  of  the  Constitution,  that  in  case  the 
governor  should  die- he  would  succeed  to  the  office  of 
governor;  they  chose  him  with  that  contingency  in 
view.  In  effect,  in  choosing  a  secretary  of  state,  they 
chose  a  vice-governor,  the  rules  of  whose  succession 
to  the  office  are  in  no  wise  different  from  those  invest- 
ing the  Vice-president,  except  that  while  the  governor 
lives  the  secretary  performs  the  duties  relating  to  the 
secretaryship,  while  the  Vice-president— during  the 
life  of  the  President — ^performs  the  duties  of  Presi- 
dent of  the  senate.  In  both  instances  the  original 
source  of  their  authority  is  an  election  by  the  people 
and  not,  as  in  the  case  of  State  v.  Johns,  3  Or.  533, 
an  appointment  by  the  executive. 

For  the  reasons  given  by  Justice  Johns,  as  well  as 
those  urged  herein,  I  am  of  the  opinion  that  this  court 
should  declare  the  petitioner  is  governor  in  fact  and 
not  acting  governor;  that  he  is  entitled  to  the  salary 
of  governor ;  that  he  holds  the  office  for  the  remainder 
of  the  term  of  the  late  Governor  Withycombe,  and  that 
he  may  resign  the  office  of  secretary  of  state  and  still 
hold  the  office  of  governor. 

HAERIS,  J.,  Concurring  in  Part.— On  April  1, 1919, 
a  warrant  was  issued  by  the  secretary  of  state  in  favor 
of  **Ben  W.  Olcott,  governor,  for  the  sum  of  $336  in 
payment  of  the  salary  due  said  Ben  W.  Olcott,  as  gov- 
ernor, from  March  7  to  March  31,  1919.'*  The  state 
treasurer  contends  that  the  warrant  *  *  should  be  drawn 
to  Ben  W.  Olcott,  secretary  of  state,  acting  governor" ; 
and  since  the  warrant  is  not  so  drawn  the  state  treas- 
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urer  refuses  to  pay  it.  From  this  brief  statement  it 
can  be  seen  at  a  glanoe  that  the  sole  question  for  deci- 
sion is  whether  the  state  treasurer  is  obliged  to  pay 
the  warrai;it;  and  yet  while  it  is  true  that  the  only 
question  for  decision  is  whether  the  state  treasurer 
must  pay  the  warrant,  it  is  also  true  that  it  may  be 
necessary  to  decide  certain  preliminary  iq[uestions  be- 
fore the  ultimate  question  can  be  reached  or  decided ; 
and  therefore  any  opinion  expressed  about  the  pre- 
liminary questions  or  the  ultimate  question  is  not 
obiter  dictum.  As  the  writer  views  it,  one  of  the  pre- 
liminary questions  is  whether  Ben  W.  Olcott  was,  from 
March  7th  to  March  31st,  merely  ex-officio  governor 
or  governor  in  his  natural  capacity.  The  petitioner 
is  probably  entitled  to  the  salary  attaching  to  the  oflSce 
of  governor  for  the  period  mentioned  in  the  warrant, 
whether  he  was  merely  acting  as  governor  by  virtue 
of  his  office  as  secretary  of  state  or  whether  he  was 
governor  in  truth  and  in  his  natural  capacity.  I  pre- 
fer, however,  to  decide  the  ultimate  question  for  deci- 
sion by  deciding  whether  Ben  W.  Olcott  was  only  sec- 
retary of  state  and  merely  performing  the  duties  of 
the  office  of  governor  as  ex-officio  governor  or  whether 
he  was  in  truth  governor,  and  thus  place  my  conclu- 
sion upon  stated,  certain  and  defined  ground.  Fur- 
thermore, since  the  state  treasurer  will  be  obliged  to 
pay  warrants  each  month  so  long  as  the  petitioner  is 
entitled  to  occupy  the  office  of  governor,  I  think  that 
we  can  with  propriety  discuss  and  determine  the  ques- 
tion as  to  how  long  Ben  W.  Olcott  is  entitled  to  hold 
the  office  of  governor,  and  thus  decide  the  rights  of 
the  petitioner  upon  the  one  hand  and  the  duties  of  the 
defendant  upon  the  other. 

The  conclusion  reached  by  this  court  in  1884  in 
Chadwick  v.  Earhart.  11  Or.  389  (4  Pac.  1180),  when 
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applied  to  the  same  facts  confronting  us  now  and  here^ 
indubitably  decides  that  Ben  W.  Olcott  is  in  truth  gov- 
ernor. If  Article  V,  Section  8,  of  the  state  Constitu- 
tion were  now  for  the  first  time  presented  for  judicial 
construction  I  would,  for  reasons  which  to  me  are  not 
only  persuasive  but  convincing,  take  the  view  that  upon 
the  removal,  death,  resignation  or  inability  of  the  gov- 
ernor to  discharge  the  duties  of  the  oflSce,  the  secre- 
tary of  state  becomes  merely  eoc^-officio  governor.  In 
other  words,  it  is  my  opinion  that  a  correct  construc- 
tion of  the  Constitution  only  empowered  Chadwick  to 
act  as  governor  until  he  ceased  to  be  secretary  of  state 
and  then  the  duties  of  the  office  of  governor  devolved 
upon  Earhart,  the  succeeding  secretary  of  state,  until 
Thayer  qualified  as  governor ;  or,  applying  what  I  con- 
ceive to  be  the  meaning  of  the  Constitution  to  the  in- 
stant case,  because  and  only  because  he  is  secretary 
of  state,  Ben  W.  Olcott  would  perform  the  duties  of 
governor  until  his  term  as  secretary  of  state  expires 
on  the  first  Monday  in  January,  1921,  when  his  suc- 
cessor's term  as  secretary  of  state  shall  begin  and  such 
successor  would  then  discharge  the  duties  of  governor 
until  the  speaker  of  the  house  of  representatives  at 
the  session  to  be  held  in  1921  publishes  the  vote  for 
governor.  Although  I  would  entertain  an  opinion  dif- 
ferent from  that  expressed  in  Chadioick  v.  Earhart  if 
the  question  of  the  construction  of  Article  V,  Sec- 
tion 8,  of  the  Organic  Act  were  res  integra,  neverthe- 
less, whatever  the  views  of  any  of  us  may  be,  candor 
compels  each  of  us  to  admit  that  the  question  of  the 
construction  of  this  section  of  the  Constitution  is  not 
so  plain  and  clear  as  to  be  entirely  free  from  serious 
debate.  The  members  of  the  legislative  assembly  of 
1878  differed  in  their  opinions  as  to  whether  Chadwick 
or  Earhart  was  entitled  to  perf  oi:m  the  duties  of  gov- 
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emor  during  the  two  days  which  intervened  between 
the  expiration  of  Chadwick's  term  as  secretary  of 
state  and  the  commencement  of  Thayer's  term  as  gov- 
ernor; and  in  the  subsequent  litigation  growing  out 
of  that  situation,  lawyers  and  judges  differed  in  their 
views  as  to  whether  the  secretary  of  state  became  gov- 
ernor in  his  natural  capacity  upon  the  death  or  resig- 
nation of  the  governor.    Stephen  F.  Chadwick  was  a 
member  of  the  constitutional  convention  and  he  as- 
serted that  he  was  entitled  to  hold  the  oflSce  of  gov- 
ernor until  the  inauguration  of  Thayer  who  had  been 
elected  at  the  June,  1878,  election;  but  so  far  as  the 
writer  has  been  able  to  discover,  every  other  member 
of  the  constitutional  convention,  who  has  left  any  rec- 
ord of  his  view,  was  of  the  opinion  that  Chadwick  was 
only  governor  ex-officio  and  that  when  Earhart  became 
secretary  of  state  he  and  not  Chadwick  was  entitled 
to  act  as  governor  until  the  inauguration  of  Thayer. 
The  house  and  senate  journals  of  the  session  of  1878 
contain  some  interesting  information.    Before  noti- 
cing the  legislative  journals,  however,  we  should  first 
acquaint  ourselves  with  all  the  facts  entering  into  the 
controversy  in  Chadwick  v.  Earhart,  because  by  so  do- 
ing we  can  better  understand  the  story  told  by  the 
house  and  senate  journals  and  better  comprehend  the 
full  meaning  of  the  decision  rendered  in  that  lawsuit. 
Stephen  F.  Chadwick  was  elected  secretary  of  state 
and  L.  F.  Grover  was  chosen  governor  at  the  June, 
1874,  election.    Each  was  elected  for  a  term  of  four 
years.    At  that  time  the  biennial  sessions  of  the  legis- 
lative assembly  commenced  on  the  second  Monday  of 
September  in  the  even-numbered  years  and  this  ac- 
counts for  the  fact  that  there  was  a  regular  session 
in  1874  and  also  in  1878;  but  commencing  with  1885 
the  biennial  sessions  have  begun  on  the  second  Mon- 
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day  in  January  of  the  odd-nmnbered  years :  Article  IV, 
Section  10,  State  Constitution ;  Section  2594,  L.  O.  L. ' 
The  Constitution  provides  that  the  returns  of  every 
election  for  governor  shall  be  sealed  up  and  directed 
to  the  speaker  of  the  house  of  representatives  who 
shall  open  and  publish  them  in  the  presence  of  both 
houses  of  the  legislative  assembly:  Article  V,  Section 
4.  In  1878,  as  now,  the  law  provided  that  the  term 
of  office  of  the  governor  ceases  when  his  successor, 
having  been  declared  elected  by  the  legislative  assem- 
bly, as  provided  in  the  Constitution,  shall  be  inaugu- 
rated by  taking  the  oath  of  office:  Deady's  Code, 
p.  711 ;  Section  3440,  L.  O.  L.  See  also  Chapter  84, 
Laws  1913.    In  1878,  the  statute  provided  that — 

*'The  term  of  office  of  the  secretary  of  state,  state 
treasurer  and  state  printer  shall  cease  on  the  first  day 
of  the  regular  session  of  the  legislative  assembly  next 
following  the  general  election  on  which  the  terms  of 
their  successors  shall  begin*':  Deady's  Code,  p.  711; 
Section  3441,  L.  O.  L. 

In  1908  the  Constitution  was  amended  so  as  to  read 
thus: 

*'A11  officers  except  the  governor,  elected  at  any 
regular  general  biennial  election  after  the  adoption 
of  this  amendment,  shall  assume  the  duties  of  their   , 
respective  offices  on  the  first  Monday  in  January  fol- 
lowing such  election**:  Article  II,  Section  14. 

The  legislative  session  which  was  held  in  1878  com- 
menced on  Monday  the  ninth  day  of  September;  E.  P. 
Earhart  was  elected  secretary  of  state  at  the  June 
1878  election ;  Chadwick  qualified  as  secretary  of  state 
in  September  1874  and  by  force  of  the  statute  then 
in  existence  his  term  as  secretary  of  state  ceased  on 
September  9,  1878,  and  Earhart  *s  term  as  secretary 
of  state  began  simultaneously  with  the  termination  of 
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Chadwick's  term  as  secretary  of  state.  The  legisla- 
tive assembly  of  1876  elected  L.  F.  Grover  United 
States  Senator;  and  on  February  1,  1877,  Grover  re- 
signed as  governor  so  that  he  could  assume  the  duties 
of  United  States  Senator.  W.  W.  Thayer  was  elected 
governor  at  the  June,  1878,  election.  The  vote  for  gov- 
ernor was  published  by  the  speaker  of  the  housd  on 
September  10th  and  Thayer  ''took  the  oath  of  office'* 
on  September  11,  1878.  Chadwick  assumed  and  dis- 
charged the  duties  of  governor  from  February  1, 1877, 
the  date  when  Grover  resigned,  until  September  11, 
1878,.  the  date  when  Thayer  was  instaUe^  in  the  office. 
Chadwick  ceased  to  be  secretary  of  state  on  September 
9,  1878,  the  date  when  he  was  succeeded  by  Earhart 
as  secretary  of  state,  and  notwithstanding  the  fact 
that  Earhart  and  not  Chadwick  was  from  that  time 
on  secretary  of  state  the  latter  and  not  the  former 
acted  as  governor. 

The  house  and  the  sen6,te  each  effected  a  permanent 
organization  on  September  9,  1878.  On  the  following 
day  D.  P.  Thompson  of  Multnomah  County  introduced 
House  Joint  Eesolution  No.  2,  which  reads  as  follows : 

''Resolved,  that  a  committee  of  three  on  the  part 
of  the  House  and  two  on  the  part  of  the  Senate  be 
appointed  to  wait  on  his  Excellency,  Governor  R.  P. 
Earhart,  and  inform  him  of  the  organization  of  the 
two  Houses,  and  that  they  are  ready  to  receive  any 
message  he  may  be  pleased  to  make.*' 

H.  Green  of  Benton  County  immediately  moved  to 
amend  the  resolution  "by  striking  out  the  word  'Ear- 
hart* and  substituting  therefor  the  word  'Chadwick.'  *' 
The  motion  to  amend  prevailed,  and  then  the  resolu- 
tion, as  amended,  was  adopted  by  a  vote  of  34  for  with 
23  against  it.  Among  those  voting  against  the  resolu- 
tion, as  amended,  was  W.  A.  Starkweather,  who  was  a 
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member  of  the  constitutional  convention.  When  H.  J. 
R.  No.  2  was  received  by  the  Senate  that  body  adopted 
it.  There  was  but  one  absentee;  and  all  the  members 
present  voted  for  the  resolution.  It  may  be  of  inter- 
est to  note  in  passing  that  the  membership  of  the 
senate  included  at  least  seven  lawyers.  According  to 
the  journal  of  the  house  on  September  11th, 

**The  convention  was  called  to  order  by  the  Presi- 
dent of  the  Senate,  who  stated  the  object  of  the  con- 
vention to  be  to  hear  the  biennial  message  of  the 
outgoing  executive,  Gov.  Chadwick,  and  also,  the  in- 
augural address  of  His  Excellency,  W.  W.  Thayer, 
Governor  elecf 

Chadwick  delivered  a  message  to  the  joint  conven- 
tion and  then  Thayer  *'took  the  oath  of  office*'  and 
delivered  his  inaugural  address. 

We  find  from  an  examination  of  the  records  that 
Chadwick,  who  helped  to  frame  the  Constitution,  as- 
serted that  he  was  governor;  that  Starkweather  by 
his  vote  as  a  member  of  the  house  of  representatives 
denied  that  Chadwick  had  authority  to  act  as  governor 
after  his  term  of  secretary  of  state  had  expired;  and 
that  R.  P.  Boise,  who  was  also  a  member  of  the  con- 
stitutional convention,  as  a  circuit  judge  decided  that 
Chadwick  was  not  entitled  to  the  salary  of  governor 
for  any  part  of  the  period  from  February  1,  1877,  to 
September  11,  1878.  It  is, a  very  significant  circum- 
stance that  Matthew  P.  Deady,  who  was  the  president 
of  the  constitutional  convention  and  afterwards  be- 
came a  very  eminent  jurist,  in  his  Code  of  1866  em- 
ploys the  following  marginal  heading  for  Section  8 
of  Article  V:  ** Acting  governor  in  case  of  vacancy  or 
disability.*'  We  find  members  of  the  house  of  repre- 
sentatives, among  whom  were  lawyers  of  recognized 
ability,  expressing  different  views;  but  we  also  find  a 
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majority  of  the  members  of  the  house  aflSrmatively 
and  siquarely  deciding  that  Chadwick  was  govomor 
and  we  likewise  find  all  the  members  of  the  senate, 
except  a  single  absentee,  unequivocally  treating  Chad- 
wick as  governor,  presumably  with  full  knowledge  of 
the  controversy  that  had  arisen  in  the  house  and  of 
the  decision  reached  by  a  majority  of  the  members  of 
the  house  concerning  the  official  status  of  Chadwick. 
Although  the  decision  of  the  legislature  does  not  bind 
the  court  when  called  upon  to  construe  the  Constitu- 
tion nevertheless  the  views  of  the  members  of  the  legis- 
lature solemnly  expressed  at  a  time  when  the  Consti- 
tution was  only  nineteen  years  old  are  not  entirely 
without  significance  and  may  afford  some  aid.  We 
find,  however,  that  when  the  controversy  was  finally 
submitted  to  an  appellate  court  the  question  was  judi- 
cially settled  by  the  unanimous  voice  of  that  court. 

A  judicial  decision  which  is  clearly  and  Tuanif estly 
erroneous  and,  because  erroneous,  produces  injustice 
and  hardship,  should,  like  the  errors  of  any  other  tri- 
bunal, officer  or  person,  be  corrected  and  righted  at 
the  earliest  opportunity;  for  the  doctrine  of  stare  de- 
cisis was  never  intended  to  apply  to  such  a  situation; 
but  when  a  court  is  confronted,  as  we  are  now,  with 
a  controversy  involving  the  construction  of  a  section 
of  the  Constitution,  and  the  official  records  of  the  state 
disclose  the  fact  that  different  persons,  bearing  the 
responsibilities  of  public  office,  have  in  the  discharge 
of  their  duties  expressed  variant  opinions,  and  it  ap- 
pears that  a  legislative  assembly,  removed  only  nine- 
teen years  from  the  date  of  the  adoption  of  the  Con- 
stitution, has  by  unmistakable  action  decided  that  the 
resignation  of  the  elected  governor  devolves  the  office 
of  governor  upon  and  transfers  it  to  the  secretary  of 
state^  and  it  is  shown  that  an  appellate  court  has  by 
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a  unanimous  voice  adjudged  that  the  death  of  the 
elected  governor  devolves  the  oflSce  of  governor  upon 
and  transfers  it  to  the  person  who  is  secretary  of  state, 
t^ie  rule  of  stare  decisis  becomes  peculiarly  and  pre- 
eminently applicable  because  it  accomplishes  what  it 
was  designed  to  accomplish,  by  giving  to  the  law,  as 
construed  by  the  courts,  the  qualities  of  certainty,  defi- 
niteness  and  stability.  The  decision  rendered  by  the 
court  in  Chadwick  v.  Earhart  ought  to  be  binding  upon 
us  to  the  extent  that  it  was  necessary  for  the  court 
to  construe  Article  V,  Section  8,  in  order  to  decide  the 
issues  presented  in  that  litigation.  Turning  now  to 
the '  pleadings  in  Chadwick  v.  Earhart  we  find  that 
Chadwick  demanded  of  Earhart  as  secretary  of  state 
a  warrant  for  $2,420.75  to  cover  the  salary  of  governor 
for  the  period,  commencing  February  1, 1877,  and  end- 
ing September  11,  1878.  Earhart  refused  to  issue  the 
warrant.  Chadwick  brought  a  proceeding  for  the  pur- 
pose of  compelling  the  issuance  of  the  warrant.  The 
stipulation,  upon  which  the  case  was  tried,  contained 
the  following  recital: 

**Mr.  Earhart  objects  to  the  salary  being  paid  from 
the  9th  day  of  September,  1878,  to  the  11th  day  of 
September,  1878 — two  days  on  the  ground  that  Mr. 
Chadwick  was  not  secretary  of  state  after  Mr.  Ear- 
hart was  sworn  in  on  the  9th  day  of  September,  1878, 
though  Mr.  Chadwick  acted  as  governor  tmtil  and  in- 
cluding the  11th  of  September,  1878." 

Thus  it  will  be  seen  that  the  question  of  salary  cov- 
ered two  periods:  (1)  From  February  1,  1877,  to  Sep- 
tember 9,  1878,  or  the  period  during  which  Chadwick 
was  secretary  of  state;  and  (2)  from  September  9, 
1878  to  September  11,  1878,  or  the  period  during 
which  Chadwick  was  not  secretary  of  state.  The 
court  decided  that  Chadwick  was  entitled  to  the  salary 
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of  governor  for  both  periods  and  hence  in  order  to 
reach  that  decision  it  became  necessary  to  construe 
Article  V  Section  8,  and  to  determine  whether  Chad- 
wick  was  simply  eor-ofjficio  governor  while  secretary  of 
state  or  whether  the  office  devolved  upon  him  in  his 
natural  capacity  thus  making  him  governor  in  truth ; 
and  since  the  court  determined  that  the  office  of  gov- 
ernor devolved  upon  Chadwick  in  his  natural  capacity 
making  him  governor  in  truth,  that  decision  ought  to 
be  accepted  as  final  and  ought  to  govern  now  just  as 
it  governed  then. 

However,  as  I  read  it,  the  written  opinion  rendered 
in  Chadwick  v.  Earhart  does  not  decide  that  the  people 
cannot  elect  a  governor  at  the  general  election  to  be 
held  in  1920  or  that  the  person  so  elected  cannot 
qualify  and  assume  the  office  of  governor  when  the 
speaker  of  the  house  publishes  the  vote  in  January, 
1921,  after  the  legislature  convenes.  Ben  W.  Olcott 
was  elected  secretary  of  state  at  the  November,  1916, 
election  and  his  term  as  such  will  expire  on  the  first 
Monday  in  January,  1921.  His  successor  will  be 
elected  at  the  November,  1920,  election  and  such  suc- 
cessor will  assume  the  duties  of  secretary  of  state  on 
the  first  Monday  in  January,  1921.  James  Withy- 
combe  was  elected  governor  at  the  November,  1918, 
election  and  he  qualified  on  January  14,  1919,  after 
the  speaker  of  the  house  of  representatives  published 
the  vote  cast  for  governor.  James  Withycombe  was 
elected  for  a  term  of  four  years  ending  in  January, 
1923;  but  he  died  on  March  3,  1919,  and  hence  two 
regular  elections  will  be  held  between  the  date  of  his 
death  and  the  end  of  the  four  year  period  for  which 
he  was  elected.  In  this  respect  the  facts  in  Olcott  v. 
Hoff  are  essentially  different  from  the  facts  in  Chad- 
wick V.  Earhart;  for  in  the  latter  case  Grover  resigned 
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on  February  1,  1877,  and  a  governor  was  elected  at 
the  very  first  opportunity  which. was  in  June,  1878, 
and  the  elected  governor  assumed  the  duties  of  the 
office  at  the  very  first  opportunity  which  did  not  occur 
until  the  speaker  of  the  house  published  the  vote  cast 
for  governor.  When  in  Chadwick  v.  Earhart  the  court 
speaks  of  *  *.the  remainder  of  the  term  of  the  outgoing 
governor"  reference  is  made  to  the  ** remainder ' '  left 
after  February  1, 1877 ;  for  the  court  was  dealing  with 
that  and  no  other  **  remainder. ' '  The  eourt  was  not 
called  upon  to  decide,  nor  did  it  attempt  to  decide, 
whether  Chadwick  could  have  occupied  the  office  of 
governor  from  February  1,  1875,  if  Grover  had  re- 
signed on  that  date,  and  held  it  through  two  elections, 
one  in  1876  and  the  other  in  1878.  As  I  read  the 
opinion  in  Chadwick  v.  Earhart,  no  expressions  ap- 
pearing there  or  rule  applied  there  can  be  found  sus- 
taining the  view  that  the  people  cannot  elect  a  gov- 
ernor at  the  next  election  to  be  held  in  November,  1920. 
When  James  Withycombe  died,  the  Constitution  ap- 
pointed Ben  W.  Olcott,  because  he  was  secretary  of 
state,  governor  ** until  *  *  a  governor  be  elected,"  so 
that  the  office  will  not  be  without  an  occupant  ''until 
•  •  a  governor  be  elected. "  If  we  apply  to  the  facts 
presented  to  us  the  same  rules  that  were  applied  in 
State  ex  rel.  v.  Johns,  3  Or.  533,  the  conclusion  is  un- 
avoidable that  the  legal  voters  can,  at  the  election  to 
be  held  in  November,  1920,  elect  a  governor  who  can 
assume  the  office  in  1921  when  the  speaker  of  the  house 
publishes  the  vote  cast  for  governor.  Be  it  remem- 
bered, too,  that  it  was  R.  P.  Boise,  a  member  of  the 
constitutional  convention,  who  as  circuit  judge  decided 
State  ex  rel.  v.  Johns  in  the  Circuit  Court  and  that 
his  reasoning  was  repeated  with  approval  and  that  his 
conclusion  was  affirmed  when  the  Supreme  Court  de- 
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cided  the  same  case  on  appeal ;  and,  moreover,  one  of 
the  judges  participating  in  the  decision  announced  by 
the  Supreme  Court  was  P.  P.  Prim,  also  a  i3[iember  of 
the  constitutional  convention.  The  doctrines  whi6h 
were  announced  and  applied  in  State  ex  ret.  v.  Johns 
were  again  recognized  in  State  ex  rel.  v.  Ware,  13  Or. 
380  (10  Pac.  885),  and  at  a  more  recent  date  followed 
by  a  majority  of  the  court,  as  now  constituted,  in  State 
ex  rel.  v.  Kellaher,  90  Or.  538  (177  Pac.  944).  The 
same  rule  was  followed  and  put  into  practice  when 
Ben  W.  Olcott  was  elected  secretary  of  state  at  the 
1912  election  to  succeed  Frank  W.  Benson  who  had 
died  in  April,  1911,  after  having  been  elected  in  1910 
for  the  full  term  of  four  years.  Suppose  that  Frank 
W.  Benson  had  not  died  in  April,  1911,  but  that  he  had 
lived  and  filled  out  his  term  and  that  Ben  W.  Olcott 
had  been  elected  secretary  of  state  in  1914  and  re- 
elected in  1918  contemporaneously  with  the  re-election 
of  James  Withycombe  as  governor  and  suppose  that 
Ben  W.  Olcott  should  to-day  resign  both  the  office  of 
secretary  of  state  and  governor;  Would  anyone  be  so 
bold  as  to  contend  that  the  president  of  the  senate 
would  be  entitled  to  act  as  secretary  of  state  and  also 
as  governor  or  that  he  could  act  as  either  until  1923  T 
The  framers  of  the  Constitution  deliberately  provided 
for  the  two  offices  of  governor  and  secretary  of  state 
and  they  intended  that  those  offices  should  be  occupied 
by  different  persons  so  long  as  possible;  but  antici- 
pating the  possibility  of  death,  resignation  or  removal 
they  provided  for  those  contingencies  by  declaring 
that  the  secretary  of  state  shall  be  automatically  ap- 
pointed governor  *' until  *  *  a  governor  be  elected. '* 
This  automatic  appointment  is  temporary  and  ends 
just  as  soon  as  the  people  can  elect  a  governor  at  the 
next  biennial  election.    When  the  writers  of  the  Con- 
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stitution  made  the  governor,  secretary  of  state  and 
state  treasurer  a  board  of  conunissioners  for  the  sale 
of  school  and  university  lands  and  for  the  investment 
of  funds  arising  therefrom  they  did  so  for  the  mani- 
fest purpose  of  bringing  to  the  business  the  judgment, 
wisdom  and  experience  of  three  men;  and  every  one 
of  the  various  subsequent  acts  of  the  legislature  mak- 
ing these  ofi5cers  the  constituent  members  of  boards 
was  framed  for  the  same  purpose.  The  makers  of  the 
Constitution  did  not  intend  that  one  person  could 
occupy  more  than  one  of  these  offices  any  longer  than 
was  necessary. 

In  Article  II,  'Section  10  we  read  that  no  person 
shall  **hold  more  than  one  lucrative  office  at  the  same 
time,  except  as  in  this  constitution  expressly  per- 
mitted/' There  is  no  provision  in  the  Constitution 
expressly  or  by  manifest  implication  declaring  that  ' 
the  secretary  of  state  shall  hold  the  office  of  governor 
through  two  biennial  elections ;  but  upon  the  contrary 
the  whole  plan  and  purpose  of  the  Constitution  nega- 
tives the  idea  that  the  secretary  of  state  can  hold  any 
longer  than  is  necessary.  The  Constitution  provides 
for  the  two  offices  of  governor  and  secretary  of  state 
because  the  framers  of  the  organic  act  deemed  two 
offices  necessary;  one  person  is  prohibited  from  hold-' 
ing  two  lucrative  offices  except  as  in  the  Constitution 
expressly  provided,  because  the  framers  of  the  organic 
act  deemed  it  desirable  that  one  person  hold  only  one 
lucrative  office.  The  rule  established  by  the  Consti- 
tution is  that  one  person  can  hold  but  one  office;  for 
one  person  to  hold  two  offices  is  the  exception.  The 
framers  of  the  Constitution  anticipated  the  contingen- 
cies of  death,  resignation  or  removal  by  providing  for 
the  exception.  The  important  business  of  the  man- 
agement of  school  and  university  lands  and  funds  was 
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placed  in  the  hands  of  three  and  not  two  persons.  A 
board  of  three  persons  is  the  rule ;  a  board  of  two  per- 
sons is  the  exception.  The  oflSce  of  governor  as  well 
as  that  of  secretary  of  state  is  elective.  An  election 
is  the  rule ;  an  appointment  is  the  exception.  Finding 
as  we  do  that  two  offices  with  two  persons  as  the  offi- 
cers is  the  rule  while  two  offices  with  one  person  act- 
ing as  the  two  officers  is  the  exception,  that  an  elec- 
tion is  the  rule  and  an  appointment  is  the  exception, 
that  a  board  of  three  commissioners  for  the  manage- 
ment of  the  school  and  university  lands  and  funds  is 
the  rule,  while  a  board  with  two  commissioners  is  the 
exception,  we  would  also  expect  to  find  provisions  ter- 
minating the  exceptions,  whenever  they  occur,  and  re- 
establishing the  rule  at  the  very  earliest  opportunity. 
The  rule  was  provided  for  because  it  was  deemed  to 
be  the  best;  the  exception  was  provided  for  because 
it  was  deemed  to  be  the  next  best;  and  naturally  the 
theory  of  the  Constitution  is  that  the  best  shall  be 
had  as  long  as  possible  while  the  next  best  shall  be 
had  only  so  long  as  necessary.  As  shown  by  the  stipu- 
lation filed  in  Chadwick  v.  Earhart  the  **  remainder ' ' 
discussed  and  referred  to  in  that  case  only  covered  the 
short  period  which  intervened  between  the  end  of 
Chadwick 's  term  as  secretary  of  state  and  the  com- 
mencement of  Thayer's  term  as  governor.  Thiat  case 
as  well  as  every  case  must  be  read  in  the  light  of  the 
facts  presented  to  the  court.  The  conclusion  that  the 
office  of  governor  can  be  filled  by  the  people  at  the 
next  election  harmonizes  every  part  of  the  Constitu- 
tion with  every  other  part,  gives  full  meaning  to  every 
word  and  every  section,  and  as  said  in  State  ex  rel.  v. 
Johns  '4s  in  perfect  accord  with  the  spirit  of  our  con- 
stitution and  laws.*' 
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There  is  no  analogy  whatever  between  the  oflSces  of 
President  and  Vice-president  of  the  United  States  on 
the  one  hand  and  those  of  governor  and  secretary  of 
state  on  the  other.  By  the  express  language  of  the 
Constitution  of  the  United  States  the  President  *  *  shall 
hold  his  office  during  the  term  of  four  years,  and,  to- 
gether with  the  Vice-president,  chosen  for  the  same 
term,  be  elected  as  follows.**  Our  Constitution  does 
not  tie  the  office  of  governor  to  that  of  the  secretary 
of  state ;  nor  does  it  tie  the  latter  to  the  former.  The 
governor  is  elected  **at  the  times  and  places  of 
choosing  members  of  the  legislative  assembly**:  Arti- 
cle V,  Section  4.  Members  of  the  legislature  are 
eleTcted  at  the  general  elections  which  are  held  bienni- 
ally. In  brief,  I  take  the  view  that  Ben  W.  Olcott  is 
governor  in  truth  as  distinguished  from  governor  ex- 
officio;  that  he  is  entitled  to  hold  the  office  of  governor 
and  is  entitled  to  the  salary  of  that  office  until  his 
successor  is  elected  and  qualified;  and  that  the  legal 
voters  are  entitled  to  elect  a  governor  at  the  next  elec- 
tion to  be  held  in  November,  1920,  and  that  the  person 
so  elected  is  entitled  to  assuine  the  duties  of  the  office 
when  the  vote  is  published  by  the  speaker  of  the  house 
of  representatives  in  January,  1921.  I  think,  too,  that 
the  logic  of  the  holding  in  Chadmick  v.  Earhart  inevi- 
tably leads  to  the  conclusion  that  the  petitioner  can 
resign  as  secretary  of  state  and  continue  to  occupy 
the  office  of  governor. 

Benson,  J.,  concurs. 

BENNETT,  J.,  Specially  Concurring.— In  this  case 
it  appears  from  the  pleading  that  the  petitioner,  who 
was  secretary^  of  state  at  the  time  of  the  death  of 
Governor  Withycombe,  and  who  has  assumed  the  office 
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of  governor,  drew  his  warrant  on  the  state  treasurer 
for  $336,  being  the  salary  as  governor  from  the  death 
of  Governor  Withycombe  to  the  1st  of  April.  This 
warrant  was  drawn  **In  payment  of  the  salary  due 
said  Ben  W.  Olcott,  as  Governor.'* 

The  defendant,  the  state  treasurer,  refused  to  honor 
this  warrant  upon  the  ground  that  it  should  have  been 
drawn  to  *'Ben  W.  Olcott,  Secretary  of  State,  Acting 
Governor." 

It  seems  the  legal  controversy  between  the  parties 
is  over  a  mere  matter  of  words — the  one  claiming  the 
warrant .  should  be  drawn  for  his  salary  "as  Gov- 
ernor,'* and  the  other  that  the  warrant  should  have 
been  drawn  in  his  favor  as  "Acting  Governor.*' 

I  do  not  think  there  is  any  question  but  what  the 
warrant  was  sufficient  and,  therefore,  in  any  view, 
should  have  been  honored,  and  that  the  plaintiff  is  en- 
titled  to  the  relief  prayed  for.  I  therefore  concur  in 
the  result  of  the  opinion  of  Mr.  Justice  Johns. 

The  real  purpose  of  the  proceeding  was,  no  doubt, 
to  test  questions  which,  as  I  view  them,  go  far  beyond 
the  real  question  involved  in  the  case.  However  im- 
portant the  public  questions  involved  may  be,  I  do  not 
think  we  have  any  authority  to  go  beyond  the  case  pre- 
sented to  us.  If  we  did  and  should  decide  questions 
not  presented,  our  decision  would  be  mere  dictum,  and 
not  binding  upon  our  successors,  or  even  upon  us  in- 
dividually, if  we  should  change  our  individual  opinion 
at  some  future  date. 

No  doubt  the  power  should.be  vested  in  the  courts 
to  pass  upon  moot  questions  of  great  public  interest 
like  this,  in  an  authoritative  way,  but  so  far  the  legis- 
lature does  not  seem  to  have  conferred  that  power.  I, 
therefore,  reserve  my  opinion  as  to  the  question  of 
whether  or  not  the  petitioner  will  continue  to  hold  the 
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office  of  governor  personally  after  he  ceases  to  be  sec- 
retary of  state,  and  as  to  the  kindred  questions  urged. 

In  view  of  the  opinions  written  by  the  Chief  Justice, 
and  some  of  the  other  justices,  I  deem  it  necessary  to 
add  something  to  the  above  brief  expression  of  my 
views. 

I  do  not  view  the  authorities  cited  by  Mr.  Chief  Jus- 
tice McBbidb,  in  relation  to  our  authority  or  lack  of 
authority,  to  pass  upon  questions  in  no  way  involved 
in  the  case  before  us,  as  at  all  in  point,  or  as  giving 
us  the  slightest  authority  to  go  beyond  the  issues  pre- 
sented in  this  case.    * 

In  all  of  these  cases  the  questions  decided  by  the 
court  were  squarely  within  the  issues  made  by  the 
pleadings,  and  the  decision  was  entirely  pertinent  and 
responsive  to  the  actual  case  in  litigation.  In  some 
of  them  the  decision  of  the  court  could  still  be  made 
partly  or  wholly  effective.  In  others,  by  reason  of 
the  lapse  of  time  or  the  happening  of  some  event,  be- 
tween the  decision  of  the  lower  court  and  that  of  the 
appellate  tribunal,  the  decree  in  the  particular  case, 
could  no  longer  be  enforced,  but  the  issues  between  the 
parties,  which  were  living  issues  at  the  time  of  the 
commencement  of  the  action,  still  remained.  In  such 
a  case  it  is  well  settled  that  the  appellate  court  may 
retain  and  decide  the  case,  or  it  may,  at  its  option, 
refuse  to  proceed  further  and  dismiss  the  appeal. 

The  leading  case  cited — Giles  v.  Harris,  189  U.  S. 
475  (47  L.  Ed.  909,  23  Sup.  Ct.  Eep.  639),  belongs  to 
the  former  class  of  cases,  and  the  questions  decided 
were  not  only  clearly  within  the  issues  made  by  the 
pleadings,  but  were  still  practical  living  issues  in  the 
case  at  the  time  of  the  ultimate  decision. 

That  case  was  a  suit. brought  by  a  colored  man  in 
the  State  of  Alabama,  on  behalf  of  himself  and  five 
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thousand  other  colored  voters,  against  the  board  of 
registrars  of  Montgomery  County,  to  secure  the  right 
of  permanent  registration,  and  also  the  registration 
for  the  coming  election  in  November.  Before  the 
hearing  was  reached  in  the  United  States  Supreme 
Court,  that  election  had  passed,  but  there  still  re- 
mained in  the  case  the  question  of  permcment  regis- 
tration.  It  'was  in  such  a  case  that  the  language, 
quoted  with  so  much  apparent  assurance  that  it  is  an 
authority  in  this  case,  was  used.    The  court  said: 

**To  be  enabled  to  cast  a  vote  in  that  election  is 
not  *  *  the  whole  object  of  the -bill.  It  is  not  even 
the  principal  object  of  the  relief  sought  by  the  plain- 
tiff. The  principal  object  *  *  is  to  obtain  the  perma- 
nent advantages  of  registration.'' 

The  court  denied  the  relief  upon  two  grounds. 
Having  considered  the  case  and  found  against  the 
plaintiff  upon  one  ground,  it  also  proceeded  to  con- 
sider the  second  ground  and  decide  against  him  as  to 
that  also,  and  it  was  in  this  connection  that  the  court 
used  the  language,  which  is  referred  to  in  the  second 
quotation : 

''We  are  unwilling  to  stop  short  of  the  final  con- 
siderations, which  seem  to  us  to  dispose  of  the  case.*' 

Here,  then,  was  simply  the  common  occurrence  of 
there  being  two  grounds  upon  which  a  case  could  be 
decided — both  of  them  squarely  within  the  issues  of 
the  case  and  the  court  deciding  them  both.  In  such  a 
case,  I  think  it  is  well  settled  that  the  court  may  dis- 
pose of  the  case  upon  one  ground  alone,  or  may  prop- 
erly pass  upon  both  questions  involved. 

I  cannot  see  how  such  a  case  furnishes  an  iota  of 
authority,  for  us  to  go  entirely  outside  of  every  issue 
in  this  case,  and  decide  questions  that  are  not  in  the 
case  at  alL 
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It  is  a  significant  fact  in  the  Giles  case  supra,  that 
one  of  the  questions  urged  was,  that  the  new  Consti- 
tution of  Alabama  was  in  conflict  with  the  Federal 
Constitution,  and,  therefore,  void.  No  question,  it 
would  seem,  could  exceed  such  a  question  in  public  im- 
portance, yet  the  court  refused  to  pass  upon  it,  saying : 

^*We  express  no  opinion  as  to  the  alleged  fact  of 
their  unconstitutionality. ' ' 

Another  significant  thing  is,  that  the  court  cites  with 
approval  the  previous  case  of  Mills  v.  Green,  159  U.  S. 
651  (40  L.  Ed.  293,  16  Sup.  Ct.  Eep.  32),  in  which  the 
same  court  had  used  the  following  language: 

**The  duty  of  this  court,  as  of  every  other  judicial 
tribunal,  is  to  decide  actual  controversies  by  a  judg- 
ment which  can  be  carried  into  effect  and  not  to  give 
opinions  upon  moot  questions  or  abstract  propositions, 
or  to  disclose  principles  or  rules  of  law,  which  cannot 
affect  the  matter  in  issue,  in  the  case  before  it.'* 

The  case  of  Memphis  v.  Rapid  Transit  Co.,  cited 
from  133  Tenn.  99  (179  S.  W.  635,  Ann.  Cas.  1917C, 
1045,  L.  R.  A.  1916B,  1143),  was  a  suit  by  a  street-car 
company  against  a  jitney  company,  for  operating  jit- 
neys in  competition,  the  plaintiff  relying  upon  an  act 
of  the  legislature.  The  defendant  demurred  to  the 
complaint,  relying  upon  two  grounds,  one  of  which  wa^ 
that  the  act  was  unconstitutional.  At  the  hearing  it 
was  claimed  the .  case  could  be  decided  upon  other 
grounds  than  the  constitutional  question,  and  that, 
therefore  (under  the  practice  in  that  state),  the  cause 
should  have  been  appealed  to  a  different  court.  The 
court  held  the  constitutional  question  squarely  in  the 
case,  and  therefore  proceeded  to  decide  the  same.  It 
was  under  these  conditions  and  in  regard  to  such  a 
case,  that  the  court  used  the  language  quoted. 
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The  case  of  Boise  City  Land  Co.  v.  Clark,  cited  from 
131  Fed.  415  (65  C.  C.  A.  399),  was  a  case  brought  by  a 
water  company  in  Idaho  against  the  county  commis- 
sioners to  annul  an  order  fixing  the  rate  it  could  charge 
in  the  year  1901  for  water  from  its  canals.  The  case 
was  tried  in  the  United  States  Circuit  Court  and  ap- 
pealed to  the  Court  of  Appeals.-  Before  it  could  be 
reached  for  hearing  in  the  latter  court,  the  period  for 
which  the  rates  were  fixed  for  that  season  had  expired. 
Nevertheless  the  court  proceeded  to  decide  the  case, 
which  involved  no  question  of  general  public  impor- 
tance, but  the  questions  decided  were  all  squarely 
within  the  issues  and  necessary  to  a  decision. 

It  is  one  thing  to  decide  the  issues  actually  pre- 
sented in  a  case,  even  although  something  has  hap- 
pened pending  the  appeal,  making  the  judgment  in- 
effective, and  an  entirely  different  matter  to  go  clear 
outside  of  the  issues,  as  we  are  asked  to  do. 

In  many  cases,  as  in  the  fixing  of  rates  for  a  par- 
ticular year,  or  the  right  to  vote  at  a  particular  elec- 
tion, it  is  impossible  to  reach  a  decision  in  the  appel- 
late courts  before  the  party's  right  in  the  particular 
instance  has  expired;  and  he  could  never  have  the 
question,  or  his  rights  decided,  if  his  cause  should  be 
dismissed  upon  that  ground.  In  such  cases  the  courts 
have  always,  and  I  think  properly,  exercised  their  dis- 
cretion to  dismiss  the  cause,  or  to  hear  and  decide  it, 
as  seemed  just  under  the  particular  circumstances. 

The  other  cases  of  State  v.  Stutsman^  24  N.  D.  68 
(139  N.  W.  83,  Ann.  Cas.  1914D,  776) ;  State  v.  Tel.  Co., 
65  Fla.  67  (61  South.  119) ;  Commonwealth  v.  Klaus, 
145  App.  Div.  798  (130  N.  Y.  Supp.  713) ;  In  re  Fair- 
child,  151  N.  Y.  361  (45  N.  E.  943) ;  People  v.  General 
Committee,  25  App.  Div.  339  (49  N.  Y.  Supp.  723),  and 
In  re  Morgm,  114  App.  Div.  45  (99  N.  Y.  Supp.  775),^ 
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cited  in  Chief  Justice  McBiodb's  opinion,  are  all  exactly 
similar  in  principle  and  in  questions  involved,  to  the 
case  of  Boise  City  v.  Clark,  131  Fed.  415  (65  C.  C.  A. 
399),  and  are  no  more  in  point.  It  will  be  noticed  that 
in  every  one  of  them  there  was  a  real  lawsuit  between 
real  adversary  parties.  In  no  one  of  them  did  the 
court  go  outside  of  the  issues  made  by  the  pleadhigs. 

There  is  no  case  cited,  and  I  do  not  think  any  one 
can  be  found,  in  which  the  court  has  deliberately  and 
intentionally  gone  dear  outside  of  the  issues  (as  we 
are  asked  to  do)  and  decided  questions  which  were  not 
and  never  had  been  in  the  case. 

If  we  do  this  we  are  not  following  any  beaten  path — 
we  have  no  precedents — ^we  are  cutting  the  fences  that 
have  marked  the  boundaries  of  proper  judicial  au- 
thority, ever  since  we  have  had  English  speaking 
courts.  The  common  law  never  gave  us  any  such  au- 
thority. Neither  did  the  state  Constitution,  nor  has 
the  legislature.  Our  only  pretense  of  authority  will 
be  the  invitation  of  public  oflScers,  who  have  no  more 
statutory  right  to  invite  us  to  make  the  decision,  than 
we  have  to  accept  the  invitation. 

I  do  not  wish  to  quibble  or  to  shirk  my  share  of  re- 
sponsibility in  deciding  any  question  that  is  properly 
before  the  court.  Neither  am  I  willing  to  be  stam- 
peded into  a  decision  I  have  no  right  to  make,  nor  to 
jrush  headlong  to  the  exercise  of  powers  I  do  not  pos- 
sess, in  order  that  I  may  have  the  satisfaction  or 
the  notoriety,  of  helping  to  decide  some  important 
question. 

This  is  not  a  case  wher$  the  questions  presented 
have  become  merely  academic,  after  the  case  was  com- 
menced, by  reason  of  the  lapse  of  time.  Here  the 
question  as  to  who  will  be  governor,  if  the  secretary 
of  state  resigns,  or  if  another  governor  should  be 
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elected  at  the  election  in  1920,  never  was  in  the  case, 
and  could  not  be,  for  no  such  state  of  facts  yet  exists. 
The  question  may  never  arise.  Mr.  Olcott  may  never 
resign  as  secretary  of  state.  He  may  run  for  gov- 
ernor himself  at  the  next  election. 

To  accept  and  amplify  Mr.  Chief  Justice  McBridb's 
homely  illustration,  this  is  not  a  case  where,  anyone 
has  suggested  to  *^cut  the  dog's  tail  off  by  inches.*'  It 
is  a  case  where,  because  one  dog  has  a  broken  tail, 
which  needs  amputation,  we  are  asked  to  drag  in  the 
other  dogs  in  the  community  and  mutilate  them,  be- 
cause their  tails  might,  possibly,  be  broken  at  some 
time  in  the  future. 

If  another  secretary  of  state,  elected  at  the  next 
election,  shall  claim  the  office  of  governor,  he  will  have 
a  right  to  be  heard.  There  will  then  be  an  actual  con- 
troversy, and  I  think  he  ought  not  to  be  foreclosed, 
by  any  premature  decision  we  may  now  make,  in  a 
'*mock  trial"  on  a  **moot''  question  in  an  arranged 
and  fictitious  lawsuit. 

As  a  citizen,  I  have  a  more  or  less  well-defined 
opinion  as  to  all  the  questions  suggested  here,-formed 
partly  from  my  own  impressions  and  partly  from  the 
briefs  of  the  attorney  general,  and  those  of  public 
spirited  citizens,  who — ^at  the  invitation  of  the  court — 
have  taken  enough  time  from  their  private  business, 
to  file  more  or  less  careful  briefs  in  the  case.  If  I 
should  don  my  official  robe  and  attempt  to  give  my 
half-baked  street  opinions  judicial  utterance,  I  would 
agree  with  Mr.  Chief  Justice  McBbide  as  to  the  result, 
but  not  as  to  the  reasoning  or  analogies  by  which  he 
has  reached  that  result.  On  the  other  hand,  I  should 
agree  with  Mr.  Justice  Habris  as  to  his  reasoning,  up 
to  a  certain  point,  but  not  as  to  the  result  reached  by 
him.    But  if  I  should  attempt  to  do  so,  some  other 
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judge  succeeding  me,  might  properly  refuse  to  give 
my  opinion  any  binding  force.  He  might  well  con- 
clude, that  it  takes  more  than  a  judge  and  a  gown,  to 
make  a  judicial  decision. 

I  shall  content  myself,  therefore,  with  the  expression 
of  an  opinion  on  the  questions  really  in  issue,  and  upon 
which,  as  I  understand,  we  are  all  agreed. 

BURNETT,  J.,  Concurring  in  Part.— In  this  case 
an  alternative  writ  of  numdamus  was  issued  out  of 
this  court,  directed  to  the  defendant,  from  which,  bar- 
ring a  clerical  omission,  we  learn  in  substance  that 
James  Withycombe,  the  duly  elected  and  inaugurated 
governor  of  the  state,  died  March  3,  1919,  at  which 
time  the  petitioner,  Ben  W.  Olcott,  was  the  duly 
elected,  qualified  and  acting  secretary  of  state  and  has 
since  then  continued  to  hold  the  latter  office.  It  is  fur- 
ther recited  that  on  April  1,  1919,  the  secretary  of 
state  issued  a  warrant  in  favor  of  Ben  W.»  Olcott  for 
$336,  in  payment  of  the  salary  due  him  for  service  as 
governor  of  the  state  from  March  7  to  March  31,  in- 
clusive, 1919,  which  warrant  the  petitioner  herein  has 
presented  to  the  defendant  as  state  treasurer  and  the 
latter  fails  and  refuses  to  pay  the  same  although  there 
is  money  in  his  hands  applicable  to  the  payment  of  the 
.  salary  of  the  governor.  By  the  writ,  the  defendant 
was  required  to  show  cause  why  he  had  not  paid  the 
warrant.  On  the  return  day  the  defendant  demurred, 
not  to  the  petition  for  the  writ,  but  as  the  statute  re- 
quires (L.  0.  L.,  §618),  to  the  writ  itself,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  defendant. 

The  sole  question  presented  is  whether  the  defend- 
ant is  right  in  refusing  to  pay  the  warrant  in  question. 
We  have  nothing  to  do  with  the  petition.    It  has  per- 
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formed  its  office  in  securing  the  issuance  of  the  writ, 
for,  as  shown  in  Sections  618,  619  and  620,  L.  0.  L., 
the  pleadings  in  a  proceeding  by  mandoffvus  are  the 
alternative  writ,  the  demurrer  or  answer  to  the  same 
and  the  demurrer  or  reply  to  the  answer,  and  none 
others  are  allowed-  They  are  to  "have  the  same  effect 
and  to  be  construed  and  may  be  amended  in  the  same 
manner  as  pleadings  in  an  action." 

Admitted,  as  it  is,  that  the  regularly  elected  gov- 
ernor died  during  his  incumbency  in  office  and  that  the 
petitioner  here  was  at  the  time  the  duly  elected,  quali- 
fied and  acting  secretary  of  state,  we  are  not  at 
present  concerned  about  whether  he  is  performing  the 
duties  of  the  office  of  governor  as  de  facto  or  de  jure 
governor,  or  merely  by  virtue  of  the  authority  vested 
in  him  as  secretary  of  state,  or,  in  other  words,  as  an 
alternate  upon  whom  the  Constitution  imposes  the 
functions  of  governor  in  case  of  the  death  of  the  latter 
officer.  So  far  as  public  interests  are  concerned  or 
the  rights  of  the  people  are  involved,  it  matters  not  in 
which  of  the  two  suggested  capacities  the  duties  and 
the  authorities  of  the  executive  office  are  exercised,  so 
they  are  performed.    It  is  said  in  the  writ : 

**That  under  and  by  virtue  of  Section  8,  Article  V 
of  the  Constitution  of  Oregon,  the  office  of  governor 
and  the  duties  thereof  devolved  upon  the  secretary  of 
state,  and  that  on  the  7th  day  of  March,  1919,  peti- 
tioner, Ben  W.  Olcott,  took  the  oath  of  office,  and  that 
since  that  time  he  has  been  and  now  is  the  governor 
of  the  state  of  Oregon.*' 

This  states  but  a  mere  conclusion  of  law  and  pre- 
sents no  issuable  fact  Neither  is  it  directly  averred 
that  the  petitioner  has  performed  any  of  the  duties  or 
exercised  any  of  the  powers  of  governor.  It  is  pre- 
sumed, however,  that  official  duty  has  been  regularly 
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performed,  whether  it  be  that  of  the  secretary  of  state 
or  that  of  a  successor  to  a  deceased  governor.  In- 
deed, it  may  well  be  doubted  whether  an  auditing  offi- 
cer can  assume  to  pass  upon  the  amount  or  quality  of 
service  of  any  individual  upon  whom  official  duties 
have  been  cast  by  operation  of  law. 

Coming  to  the  precise  question  of  whether  the  peti- 
tioner is  entitled  to  the  salary  which  otherwise  would 
have  been  paid  to  the  elected  governor  had  he  sur- 
vived, the  rule  is  well  stated  in  Preston  v.  United 
States  (D.  C),  37  Fed.  417,  418,  thus: 

**If  there  be  no  incompatibility  between  the  respec- 
tive duties  of  the  two  offices  or  employments  and  the 
functions  of  each  are  separate  and  distinct,  he  is  en- 
titled to  recover  two  compensations.'* 

Article  V,  Section  8,  of  the  Constitution  reads  thus : 

**In  case  of  the  removal  of  the  governor  from  office, 
or  of  his  death,  resignation  or  inability  to  discharge 
the  duties  of  the  office,  the  same  shall  devolve  upon 
the  secretary  of  state;  and  in  case  of  the  removal 
from  office,  death,  resignation  or  inability,  both  of  the 
governor  and  secretary  of  state,  the  president  of  the 
senate  shall  act  as  governor  until  the  disability  be  re- 
moved, or  a  governor  be  elected." 

Whatever  view  may  be  taken  of  this  clause  of  the 
fundamental  law,  as  to  the  capacity  in  which  the  peti- 
tioner shall  administer  the  duties  of  the  chief  execu- 
tive, it  is  plain  that  by  force  of  the  Constitution  itself 
the  duties  of  the  two  offices  are  not  incompatible  with 
each  other,  however  separate  and  distinct  they  may 
be.  In  other  words,  the  Constitution  itself  casts  the 
performance  of  the  duties  of  both  offices  upon  the  same 
individual  under  certain  circumstances,  with  the  result 
that  they  are  constitutionally  compatible  with  each 
other.    Under  such  circumstances,  the  extra  duty  hav- 
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ing  been  performed,  as  we  must  presmne  it  has  been, 
the  petitioner  is  entitled  to  the  compensation  which  the 
law  provides  for  such  service.  As  stated  by  Mr.  Chief 
Justice  BiGBLow  in  State  ex  rel.  v.  La  Grave,  23  Nev. 
216  (45  Pac.  243,  35  L.  B.  A.  233) : 

**  Another  reason  that  may  be  offered  for  this  con- 
clusion is  that  it  is  a  general  principle  of  justice  and 
right  that  when  one  regularly  performs  the  duties 
of  an  office  he  should  be  entitled  to  the  emoluments 
thereof. ' ' 

In  United  States  v.  Saunders,  120  XT.  S.  126  (30 
L.  Ed.  594,  7  Sup.  Ct.  Rep.  467),  the  claimant  drew  a 
salary  as  clerk  of  a  committee  of  Congress  and  like- 
wise as  clerk  in  the  President's  office.  The  duties  of 
the  two  were  held  not  to  be  incompatible  and  hence 
his  claim  was  allowed  for  both  salaries.  In  State  v. 
Roddle,  12  S.  D.  433  (81  N.  W.  980),  the  defendant  was 
a  secretary  of  state  and  likewise  was  made  by  a  stat- 
ute a  member  of  the  state  committee  on  brands  and 
marks,  carrying  with  it  an  additional  compensation, 
and  it  was  held  that  he  was  entitled  to  both  emolu- 
ments. Similarly,  in  State  ex  rel,  v.  Walker,  97  Mo. 
962,  the  individual  who  held  the  office  of  secretary  of 
state  and  was  also  a  member  of  the  board  of  equaliza^ 
tion  was  allowed  pay  for  both  positions.  In  Scranton 
School  District  v.  Simpson,  133  Pa.  St.  202  (19  Atl. 
359),  and  in  McCavley  v.  School  District,  133  Pa.  St. 
493  (19  Atl.  410),  the  occupant  of  the  office  of  city 
treasurer,  who  was  ex-oificio  treasurer  of  the  school 
district,  was  allowed  the  statutory  compensation  for 
both  positions.  The  same  doctrine  is  taught  in  United 
States  V.  McDaniel,  7  Pet  1  (8  L.  Ed.  587) ;  United 
States  V.  Ripley,  7  Pet  18  (8  L.  Ed.  593) ;  United 
States  V.  Fellehorn;7  Pet  28  (8  L.  Ed.  596),  and  in 
minor  V.  Metz,  18  Pet.  221  (10  L,  Ed.  943).    In  Love 
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V.  Baehr,  47  Cal.  364,  the  attorney  general,  to  whom 
was  allowed  by  law  a  statutory  salary,  was  also  made 
a  member  of  the  board  of  examiners,  carrying  with 
it  a  special  additional  compensation,  and  he  was  sus- 
tained in  his  claim  for  both  emoluments.  In  re  Con- 
rod,  15  Fed.  641,  is  a  case  where  the  same  individual 
was  claiming  fees  as  chief  supervisor  and  as  a  United 
States  commissioner,  and  his  claim  was  sustained ;  and 
in  Smith  v.  Waterbury,  54  Conn.  174  (7  Atl.  17),  the 
city  attorney  had  a  salary  allowed  to  him  by  law  and 
a  statute  allowing  him  certain  fees  for  special  services 
was  sustained.  In  other  words,  the  conmion-sense 
principle  is  that  he  who  performs  services  enjoined 
upon  him  by  law  is  entitled  to  the  compensation  pro- 
vided by  the  same  law  for  those  particular  services, 
in  the  absence  of  anything  restricting  the  emolument 
to  a  single  office. 

It  is  true  that  Article  n,  Section  10,  of  the  organic 
law  declares  that: 

"No  person  holding  a  lucrative  office  or  appoint- 
ment under  the  United  States  or  under  this  state  shall 
be  eligible  to  a  seat  in  the  legislative  assembly;  nor 
shall  any  person  hold  more  than  one  lucrative  office 
at  the  same  time,  except  as  in  this  constitution  ex- 
pressly permitted.*' 

This  must  be  read  in  connection  with  Article  V,  Sec- 
tion 8,  already  quoted.  If  the  latter  section  be  con- 
strued to  invest  the  petitioner  with  the  office  of  gov- 
ernor both  de  facto  and  de  jure,  it  would  constitute 
an  exception  within  the  meaning  of  Section  10  of 
Article  11.  On  the  other  hand,  if  it  be  held  that  he  is 
merely  exercising  functions  of  the  office  of  secretary 
of  state  visited  upon  him  on  account  of  the  death  of 
the  elected  governor,  he  would  not  be  holding  more 
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than  one  lucrative  office  within  the  meaning  of  the 
latter  section* 

This  disposes  of  the  question  presented  hy  the 
pleadings  for  our  consideration.  All  else  respecting 
the  length  of  time  the  petitioner  shall  perform  the 
duties  of  governor  or  whether  he  has  authority  to  re- 
sign the  office  of  governor  or  resign  the  office  of  secre- 
tary of  state  and  continue  to  hold  as  governor,  or 
whether  he  can  obstruct  the  order  of  succession  pro- 
vided by  Section  8  of  Article  V  by  appointing  a  secre- 
tary of  state  to  succeed  himself,  is  not  presented  by 
the  instant  record,  and  any  attempt  to  dispose  of  these 
matters  in  this  proceeding  would  be  gratuitous  dictum. 
The  only  excuse  for  discussing  those  questions  is  found 
not  in  any  allegation  even  of  the  petition  itself  and 
much  less  in  the  writ  which  is  the  primary  pleading, 
but  only  in  the  last  clause  of  the  prayer  of  the  peti- 
tion, as  follows : 

**And  this  petitioner  particularly  prays  that  this 
court  will  define  his  duties  and  powers  in  relation  to 
the  office  of  Governor/* 

Nowhere  in  the  record  does  the  petitioner  intimate 
any  desire  for  advice  or  decision  about  his  right  to 
resign  any  office  or  concerning  the  length  of  time  he 
^11  be  required  or  permitted  to  exercise  its  functions. 
As  already  pointed  out,  the  petition  is  no  part  of  the 
pleadings:  McLeod  v.  Scott,  21  Or.  Ill  (26  Pac.  1061, 
29  Pac.  1) ;  Elliott  v.  Oliver,  22  Or.  44  (29  Pac.  1) ; 
Shively  v.  Pennoyer,  27  Or.  33  (39  Pac.  396).  The 
clause  of  its  prayer,  if  indeed  we  majr  consider  it  at 
all,  amounts  simply  to  a  request  for  the  court  to  give 
counsel  to  the  petitioner  on  a  question  not  presented 
by  the  record.  It  does  not  call  for  any  decision.  It 
is  said  in  Section  957,  L.  0.  L. : 
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"Any  judicial  officer  may  act  as  an  attorney  in  any 
action,  suit  or  proceeding  to  which  he  is  a  party  or  in 
which  he  is  directly  interested.  A  judge  of  the  county 
court  or  justice  of  the  peace,  otherwise  authorized  by 
law,  may  act  as  an  attorney  in  any  court  other  than 
the  one  of  which  he  is  judge,  except  in  an  action,  suit 
or  proceeding  removed  therefrom  to  another  court  for 
review;  but  no  judicial  officer  shall  act  as  attorney  in 
any  court,  or  otherwise,  other  than  as  in  this  section 
allowed.  •  •  ** 

In  effect,  at  least,  if  we  undertook  to  advise  the  peti- 
tioner concerning  **his  duties  and  powers  in  relation 
to  the  office  of  governor'*  we  would  violate  this  provi- 
sion of  the  statute.  Moreover,  as  declared  in  Chapter 
196,  Laws  of  1915,  it  is  the  function  of  the  attorney  gen- 
eral when  requested  to  do  so  by  any  state  official,  to 
give  his  opinion  in  writing  upon  any  question  sub- 
mitted to  him  in  which  the  State  of  Oregon  may  have 
an  interest,  and  he  shall,  when  requested,  give  legal 
advice  to  any  of  said  officials,  boards  or  commissions. 
For  this  court  or  its  members  to  give  such  counsel  as 
the  petitioner  in  his  /prayer  requests  would  be  to  usurp 
the  fimctions  of  the  attorney  general  in  contravention 
of  Section  1  of  Article  III  of  the  Constitution,  dividing 
the  powers  of  government  into  three  separate  depart- 
ments, the  legislative,  the  executive,  including  the  ad- 
ministrative, and  the  judicial,  and  forbidding  any  per- 
son charged  with  official  duties  under  one  of  these 
departments  to  exercise  any  of  the  functions  of  an- 
other. All  we  are  called  upon  by  the  record  before 
us  to  decide  is  the  issue  of  law  presented  by  the  de- 
murrer to  the  writ.  All  beyond  that  would  be  unwar- 
ranted and  would  not  bind  anyone.  We  could  not 
compel  the  petitioner  to  resign  either  the  office  of  sec- 
retary of  state  or  of  governor,  nor  could  we  restrain 
bim  on  the  record  from  doing  either  of  those  acts,  any 
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more  than  we  could  direct  him  in  the.  care  of  his  chil- 
dren or  the  investment  of  his  money.  It  would  pre- 
sent a  situation  thus  described  in  3  Words  &  Phrases, 
2052: 

*'The  mere  dicUrni  of  a  judge  is  not  the  decision  of 
a  court.  There  is  nothing  authoritative  in  a  case  ex- 
cept what  is  required  to  be  decided  to  reach  the  final 
judgment,  and  what,  by  the  judgment,  becomes  res  ad- 
judidata  between  the  parties  as  to  the  subject  matter 
of  the  suit.  Love  v.  Miller,  53  Ind.  294  (21  Am.  Rep. 
192).  ^An  obiter  dictum  is  a  gratuitous  opinion,  an 
individual  impertinence,  which,  whether  it  be  wise  or 
foolish,  right  or  wrong,  bindeth  none,  not  even  the  lips 
that  utter  it.  Old  Judge' — taken  from  the  title  i>age 
of  a  work  on  'Obiter  Dicta,'  published  by  John  D. 
Allen;  New  York,  1885:  Hart  v.  Strihling,  25  Fla.  433, 
(6South.  455,  456.)" 

For  these  reasons  I  concur  in  the  direction  that  a 
peremptory  writ  issue  commanding  the  state  treasurer 
to  pay  to  the  petitioner  the  amount  of  the  warrant  in 
question;  hut  I  object  to  the  gratuitous  statement  in 
the  opinion  of  Mr.  Justice  Johns  about  the  length  of 
time  the  'petitioner  may  discharge  the  duties  of  the 
chief  executive  of  the  state,  as  not  within  the  issue 
presented  by  the  record  and  not  even  requested  by 
either  party. 


Argued  January  30,  reargued  March  26,  reversed  and  remanded  April 

22,  rehearing  denied  June  17,  1919. 

SCHNEIDER  v.  TAPFER. 

(180  Pac  107.) 

Eyldence— Hearsay — Statement  in  Defendant's  Absence. 

1.  In  action  for  alienation  of  affections  of  plaintiff's  wife  hj  defend- 
ant, her  father,  testimony  of  a  witness  regarding  wife's  statement,  made 
in  defendant's  absence  that  defendant  had  given  her  money  with  which 
to  procure  an  abortion  was  hearsay  and  inadmissible. 
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ETUband  tad  Wlf »— AetUm  for  AUenatton  of  Affections— >Evidoiieo 
AdmljMdble. 

2.  In  action  for  alienation  of  affections  of  plaintiff*!  wife  hy  defend- 
ant, hear  father,  testimony  to  the  effect  that  defendant  had  approved  of 
abortion  bj  wife  held  irrelevant  to  issues  involved  in  the  ease. 

Eyldanco— Aedon   for   Alienation    of   Affections— AdmlssibUlty   of 
Hearsay. 

8.  In  action  for  alienation  of  affections  of  plaintiff's  wife  by  defend- 
ant, her  father,  testimony  of  plaintiff  that  his  wife  had  told  him  before 
the  marriage  that  her  father  and  mother  wanted  her  to  quit  plaintiff 
altogether  was  hearsay  and  incompetent,  being  made  four  years  before 
wife  finally  left  plaintiff. 

Husband  and  Wife— Alienations-Declarations  of  Alienated  Sponse— 
Admissibility. 

4.  Declarations  of  alienated  spouse,  made  prior  to  alienation  in  the 
absence  of  defendant,  are  admissible  when  they  tend  to  disclose  affection 
and  the  relations  between  the  spouses. 

Husband  and  Wife— Alienation-— Declarations  of  Alienated  Sponse— 
Admissibility. 

5.  Declarations  of  alienated  spouse,  made  in  defendant's  absence,  are 
admissible  when  made  at  or  approximately  before  alienation,  where  they 
are  of  a  character  likely  to  disclose  the  mind  and  motive  of  the  alien- 
ated one  and  the  effect  on  his  or  her  mind  or  motive  which  the  suppose^I 
words  or  conduct  of  defendant  has  had. 

Husband  and  Wlfe-nAlienatioa— Declarations  of  Alienated  Spouse — 
Admissibility. 

6.  Where  declarations  of  alienated  spouse,  made  in  defendant's  ab- 
sence, are  not  of  a  character  which  bear  upon  the  mental  state  or  motives 
of  the  alienated  spouse,  and  where  they  are  unaccompanied  by  any 
declarations  upon  her  part  which  bear  upon  her  mind  or  motive,  they 
are  wholly  inadmissible. 

Husband  and  Wife — Action  for  Alienation  of  Affections — ^Bvidence 
Admissible. 

7.  The  judgment-rolls  in  actions  brought  by  defendant,  father  of 
plaintiff's  wife,  against  plaintiff  and  wife  after  the  culmination  of  the 
acts  of  alienation  complained  of,  were  inadmissible,  being  offered  for 
the  apparent  purpose  of  showing  malice  on  the  part  of  defendant  and 
that  he  was  engaged  in  a  general  scheme  to  bring  about  plaintiff's 
ruin. 

Husband  and  Wife — Alienation  of  Affections — ^Elements  of  Wrong. 

8.  In  action  for  alienation  of  affections  of  plaintiff's  wife  by  defend- 
ant, her  father,  plaintiff  must  prove:  First,  that  defendant  did  actually 
alienate;  and,  second,  that  his  action  was  malicious. 

[As  to  action  for  elienation  of  affections  by  parent,  see  note  in 
Ann.  Cas.  1917E,  1017.] 

Appeal  and  £rror-^ury  Findings — ^Review. 

9.  The  court  on  appeal  has  no  right  to  review  the  jury's  findings  upon 
the  weight  of  the  evidence. 
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Appeal  and  Error-— Verdict  Based  on  PossibiUtT— SeversaL 

10.  Evidence  which  merely  suggests  a  suspicion  or  possibilitj  does  not 
bring  the  case  within  Section  3  of  the  amendment  to  Const.  1910,  Article 
VII,  providing  that  no  fact  tried  by  a  jury  shall  be  re-examined  unless 
there  is  no  evidence  to  support  the  verdict|  and  a  verdict  baaed  on  sneh 
evidence  cannot  be  permitted  to  stand. 

Bean,  J.,  dissenting. 

From  Multnomah :  T.  E.  J.  Duffy,  Judge. 

In  Banc. 

Plaintiff  was  the  son-in-law  of  the  defendant.  In 
September,  1916,  plaintiff's  wife  left  him  and  went 
back  home  to  her  father.  Plaintiff  brings  this  action 
against  the  father  to  recover  damages  for  the  alleged 
alienation  of  his  wife's  affections.  He  obtained  a  ver- 
dict and  judgment  against  the  defendant  for  the  sum 
of  $14,000,  from  which  the  defendant  appeals,  alleging 
error  in  certain  rulings  of  the  court  below  upon  the 
admission  of  testimony,  and  also  in  refusing  to  grant 
defendant's  motion  for  a  judgment  of  nonsuit. 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Joseph  Van  Hoomissen,  Mr.  Arthur  I.  MotUton 
and  Mr.  J.  W.  Oherender,  with  oral  arguments  by  Mr. 
Hoomissen  and  Mr.  MotUton. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Wallace  McCamant,  Mr.  Charles  J. 
Schnahel  and  Mr.  J.  B.  Ofner. 

BENNETT,  J.— Appellant's  first  assignment  of 
error  has  reference  to  the  ruling  of  the  court,  permit- 
ting a  witness  to  testify  to  a  talk  she  had  with  plain- 
tiff's wife,  concerning  which  the  witness  stated: 

**Well,  in  several  ways  she  generally  used  to  speak 
in  regard  to  her  husband,  and  she  always  spoke  very 
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well  of  Mr.  Schneider,  and  that  they  got  along  very 
happily  togethjer.*' 

We  do  not  think  there  was  any  error  in  the  ruling 
ol  the  court  upon  this  question.  It  is  well  settled 
that,  in  a  case  of  this  kind,  the  plaintiff  is  permitted 
to  show  the  declarations  of  his  or  her  spouse,  while 
they  were  living  together,  or  about  the  time  of  their 
separation,  where  such  declafations  tend  to  disclose 
the  relations  of  the  husband  and  wife,  and  the  feelings 
and  motives  .of  the  husband  or  wife,  whose  affections 
are  alleged  to  have  been  alienated :  Hilliers  v.  Taylor, 
116  Md.  165  (81  Atl.  286) ;  Nevins  v.  Nevins,  68  Kan. 
413  (75  Pac.  492) ;  Tucker  v.  Tucker,  74  Miss.  93  (19 
South.  955,  32  L.  E.  A.  623) ;  Bailey  v.  Bailey,  94  Iowa, 
598  (63  N.  W.  341) ;  Knapp  v.  Wing,  72  Vt.  334  (47 
Atl.  1075). 

1,2.  The  second  assignment  of  error  refers  to  the 
ruling  of  the  court  regarding  the  wife^s  statement,  in 
the  absence  of  the  defendant,  as  to  the  matter  of  an 
abortion,  just  previous  to  her  leaving  home,  to  which 
the  witness  had  testified  as  follows : 

**  Y6s,  when  I  went  to  work  for  Mrs.  Mary  Schneider, 
she  was  sick,  and  I  asked  her  what  was  the  matter. 
She  told  me  she  had  went  and  had  an  abortion  per- 
formed. I  said  she  should  not  do  it,  and  she  said, 
'Well,  I  don't  want  any  more  children.  My  husband, 
Jake  Schneider,  I  told  him  so  and  I  asked  for  money 
to  go  to  the  doctors  and  he  refused  to  give  me  any  at 
all.*  She  said  'I  went  to  papa  and  told  him  and  he 
gave  me  the  money  and  told  me  to  go/  " 

To  this  the  counsel  for  defendant  objected,  as  fol- 
lows : 

''I  object  to  what  Mrs.  Schneider  told  this  woman, 
Tapfer  told  her.    That  is  clearly  hearsay  evidence.*' 
**The  Court:  I  am  inclined  to  think  so/' 
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''Counsel  for  defendant:  The  objection  is,  that  this 
witness  is  endeavoring  to  testify  to  declarations  made 
by  Mary  Schneider  to  her,  regarding  conversations 
which  she  claims!  Mr.  Tapfer  had  with  his  daughter 
upon  matters  which  do  not  touch  upon  motives  in  this 
suit  at  all.  It  does  not  touch  upon  the  marital  happi- 
ness of  these  parties.'* 

''The  Court:  The  objection  is  well  taken.*' 

"Attorney  for  defendant:  I  would  like  to  ask  that 
the  jury  be  instructed  to  disregard  that.** 

"The  Court:  I  will  take  that  up  later.  It  may  be 
this  testimony  will  be  admissible.** 

However,  the  court  did  not  take  this  up  again  and 
the  testimony  was  permitted  to  stand. 

In  the  refusal  or  neglect  of  the  court  to  instruct  the 
jury  to  disregard  this  evidence,  there  was  clearly 
error,,  if  the  appellant  is  in  position  to  take  advantage 
of  the  same.  The  testimony  did  not  in  any  way  tend 
to  show  a  happy  married  relationship  between  plain- 
tiff  and  his  wife,  or  to  show  her  state  of  mind  in  re- 
gard to  leaving  the  plaintiff,  or  that  her  father  had 
anything  to  do  with  that  state  of  mind. 

It  was  simply  evidence  which  tended  to  debase  and 
degrade  the  defendant,  by  causing  the  jury  to  believe 
he  had  approved  of  his  daughter's  criminal  abortion. 
Evidence  could  hardly  have  been  offered  which  was 
more  irrelevant  to  the  issues  involved  in  this  case,  and 
certainly  none  could  have  been  offered,  which  was 
more  likely  to  inflame  and  prejudice  the  minds  of  the 
jury  against  the  defendant.  It  was  utterly  incompe- 
tent to  prove  that  the  defendant  had  approved  the 
abortion  by  such  hearsay  testimony,  and  even  if  he  did 
approve  it,  it  was  not  such  an  action  as  had  any 
natural  tendency  to  alienate  the  wife*s  affections. 
The  court  should,  very  promptly,  and  in  clear  and  ex- 
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plicit  words,  have  instructed  the  jury  to  disregard  the 
same. 

We  say  this,  in  view  of  the  new  trial  of  the  cause; 
although  it  is  doubtful,  if  the  appellant  made  such  ex- 
ception to  the  action  of  the  court,  as  to  be  in  a  position 
to  take  advantage  of  the  error  here. 

3.  The  third  assignment  of  error  pertains  to  a  con- 
versation about  which  plaintiff  himself  was  testifying, 
which  was  supposed  to  have  taken  place  before  the 
marriage  of  plaintiff  and  his  wife.  Plaintiff,  having 
testified  that  he  had  a  conversation  with  his  wif  e,  was 
asked: 

*'Q.  What  was  said  there! 

**A.  Well,  she  told  me  all  about  if 

Here  counsel  objected : 

"I  object  to  that,  what  was  said.  Mr.  Tapfer  was 
not  there  and  I  object  to  that  as  incompetent  testi- 
mony and  hearsay  evidence.  He  was  not  present  and 
what  she  told  him  is  not  admissible. 

**The  Court:  I  think  it  is  admissible  under  the  first 
former  ruling  that  the  court  made.*^  To  this  ruling 
there  was  an  exception — ''and  she  answered,  'She  told 
me  her  father  and  mother  wanted  her  to  quit  alto- 
gether. She  said  she  wouldn't  do  it.'  We  were  talk- 
ing around  there  for  quite  awhile  and  I  left  again.'' 

We  think  the  court  erred  in  admitting  this  testi- 
mony. It  was  hearsay  testimony.  The  declarations 
of  plaintiff's  wife,  in  regard  to  her  father's  supposed 
feelings,  before  they  were  married.  It  certainly  did 
not  tend  to  show  happy  married  relations  between 
plaintiff  and  his  wife,  or  to  throw  light  upon  her 
motive  in  leaving  him  four  or  five  years  afterward. 
It  was  a  mere  narrative  of  her  father's  feelings  toward 
plaintiff  before  they  were  married,  evidently  offered 
for  the  purpose  of  showing,  that  he  might  be  likely  to 
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interfere  with  the  relations  of  plaintiff  with  his 
after  they  were  married,  and  thereby  to  strengthen  the 
inference,  that  he  had  interfered  with  her  relations 
and  affections,  when  she  finally  did  leave  her  husband, 
four  years  afterwards.  The  testimony  was  hearsay 
and  incompetent. 

4,  5.  In  this  connection,  as  the  case  will  go  back  for 
another  trial  and  these  questions  will  all  arise  again, 
it  may  be  proper  to  define  what  the  rule  is  in  a  case  of 
this  kind  as  to  the  declarations  of  the  alienated  spouse 
in-  the  absence  of^  the  defendant. 

Such  declarations,  when  made  prior  to  the  aliena- 
tion, are  always  admissible,  when  they  tend  to  disclose 
affection  and  the  relations  between  the  spouses.  As 
for  instance,  if  he  or  she  should  say  to  the  other, 
**I  love  you  devotedly, ^^  or  **We  are  very  happy 
together.*'  Such  declarations  are  also  admissible 
when  they  are  made  at,  or  approximately  before,  the 
alienation,  where  they  are  of  a  character  likely  to  dis- 
close the  mind  and  motive  of  the  alienated  one,  and  the 
effect  upon  his  or  her  mind  or  motive,  which  the  sup- 
posed words  or  conduct  of  the  defendant  has  had.  To 
illustrate,  if  a  wife  should  say  to  her  husband,  being 
about  to  leave  him, 

*'I  canH  live  with  you  any  longer.  My  father  does 
not  want  me  to,  and  he  has  said  so  much  it  has  caused 
me  to  dislike  you.  He  says  if  I  continue  to  live  with 
you  he  will  disinherit  me,  and  I  can't  give  up  my  heri- 
tage in  that  way.*' 

Such  a  declaration  would  be  admissible;  not,  of 
bourse,  for  the  purpose  of  showing  that  her  father 
really  had  said  those  things,  but  for  the  purpose  of 
showing  that  the  acts  of  her  father  (which  must  be 
proven  by  other  evidence)  had  affected  her  mind, 
alienated  her  affections,  and  caused  her  to  leave  her 
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husband.  Sometimes  such  declarations  may  be  admis- 
sible^  when  accompanying  the  act  of  leaving,  as  a  part 
of  the  res  gestae  of  the  act.  This  is  the  general  eflFect 
of  the  authorities  cited  in  respondent 's  brief  upon  this 
branch  of  the  case. 

6.  But  where  the  declarations  are^  not  of  a  character 
wMch  bear  u^on  the  mental  state  or  motives  of  the 
alienated  spouse,  and  where  they  are  unaccompanied 
by  any  declarations  upon  her  part  which  do  bear  upou 
her  mind  or  motive,  they  are  wholly  inadmissible: 
Westlake  v.  Westlake,  34  Ohio,  634  (32  Am.  Rep.  397) ; 
Brison  V.  McKellop,  41  Okl.  379  (138  Pac.  154) ; 
Cochran  v.  Cochran,  196  N.  T.  91  (89  N.  E.  470,  17 
Ann.  Gas.  782,  24  L.  R.  A.  (N.  S.)  160) ;  Magers  v. 
Magers,  143  Iowa,  750  (123  N.  W.  330);  Miller  v. 
MUler,  154  Iowa,  344  (134  N.  W.  1058) ;  Phelps  v. 
Bergers,  92  Neb.  855  (139  N.  W.  632). 

In  Westlake  v.  Westlake,  34  Ohio,  634  (32  Am.  Rep. 
397),  the  court  said: 

**Did  the  court  err  in  permitting  the  declaration  of 
the  husband  made  in  the  absence  of  the  defendant,  to 
the  plaintiff,  that  the  defendant  was  doing  all  he  could 
to  bring  about  a  separation  between  the  plaintiff  and 
her  husband!  We  think  it  did.  This  was  clearly 
hearsay  testimony  and  nothing  else.  In  an  action  for 
enticing  away  the  plaintiff  ^s  wife  the  declarations  of 
the  wife  are  not  admissible  in  evidence.  ^ ' 

In  Bris(m  v.  McKellop,  41  Okl.  379  (138  Pac.  154), 
the  action  was  brought  by  the  wife  against  her  hus- 
band's mother,  and  the  court  said: 

*  *  The  plaintiff  was  permitted,  over  the  objections  of 
the  defendant,  to  state  what  her  husband  had  told  her 
that  his  mother  had  said  to  him  such  statements  hav- 
ing been  made  some  three  months  after  the  separation 
between  plaintiff  and  her  husband,  and  in  the  absence 
of  either  of  defendants;  •  •  The  testimony  of  plain- 
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tiff  herself,  wMch  was  duly  excepted  to,  was  clearly 
incompetent  and  decidedly  prejudicial  to  the  rights  of 
defendants.*^ 

In  Magers  v.  Magersy  143  lowii,  750  (123  N.  W.  330), 
it  is  said : 

*'The  plaintiff  was  permitted  to  testify  that  her  hus- 
band told  her  the  defendant  had  asked  him  to  put 
plaintiff  in  a  sanitarium,  and  had  employed  Dr.  Taft 
^0  take  her  there.  The  testimony  was  clearly  hearsay, 
and  not  admissible  under  any  authority.  It  was  no 
part  of  the  res  gestae,  nor  did  it  in  any  way  indicate 
the  mental  attitude  of  T.  F.  Magers  towards  the  plain- 
tiff. That  all  of  the  testimony  which  we  have  quoted 
was  extremely  prejudicial  to  the  defendant  is  at  once 
apparent.'* 

lji,CocTw(m  V.  Cochran,  196  N.  T.  86,  91  (89  N.  E. 
470,  472,  24  L.  B.  A.  j[N.  S.)  160,  i7  Ann.  Cas.  782),  it 
is  said: 

''On  the  strength  of  these  rulings,  and  without  un- 
necessary repetition  of  similar  objections  which  de- 
fendants' counsel  had  the  right  to  assume  would  be 
overruled,  the  plaintiff  was  allowed  to  give  other  tes- 
timony of  statements  made  by  her  husband,  with  ref- 
erence to  the  hostile  attitude  and  disposition  of  his 
parents. 

**  We  think  it  is  unnecessary  to  take  time  for  the  pur- 
pose of  arguing  that  this  evidence  was  very  prejudi- 
cial to  the  defendants,  and  we  know  of  no  authority 
which  justified  its  introduction.  While  of  course 
plaintiff  was  required  to  prove  the  unlawful  conduct 
of  defendants,  and  while  ^uch  unlawful  conduct  might 
be  evidenced  by  such  acts  as  were  outlined  in  the  evi- 
dence referred  to,  it  was  incumbent  upon  her  to  prove 
the  same  by  competent  testimony,  and  it  was  not 
proper  to  give  evidence  of  her  husband's  declarations 
on  the  subject.  Such  evidence  offended  against  the 
general  rules  of  evidence  and  has  been  specifically  con- 
demned in  actions  similar  to  this  one :  Hiding  v.  HuU 
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ing,  32  111,  App.  519 ;  White  v.  Ross,  47  Mich.  172  (10 
N.  W.  188) ;  Preston  v.  Bowers,  13  Ohio  St.  1  (82  Am. 
Dec.  430) ;  Manwarren  v.  Mason,  79  Hun,  592  (29  N  Y. 
Supp.  915)." 

The  cases  cited  in  the  brief  of  the  learned  attorneys 
for  respondent,  except  the  case  of  White  v.  White,  140 
^is.  538  (122  N.  W.  1051,  133  Am.  St.  Bep.  1100), 
appear  to  be  cases  where  the  particular  declaration  of 
the  alienated  spouse,  was  of  such  a  character,  as  to 
throw  light  upon  her  own  conduct  and  feelings.  The 
case  of  White  v.  White  seems  to  disregard  this  distinc- 
tion, and  to  sustain  the  admissibility  of  such  declara- 
tions, even  where  they  have  no  reference  whatever  to 
the  state  of  mind  of  the  husband  or  wife  making  the 
same.  We  cannot  follow  the  doctrine  of  that  case.  It 
is  in  direct  conflict  with  the  decisions  we  have  already 
quoted,  from  Ohio,  Oklahoma,  Iowa,  Nebraska  and 
New  York,  and,  as  we  view  it,  is  contrary  to  the  gen- 
eral and  well-established  principles  of  evidence. 

Such  declarations  of  the  alienated  spouse  are  hear- 
say in  their  nature,  and  are  a  very  dangerous  char- 
acter of  evidence,"  and  should  only  be  admitted,  when 
they  clearly  bear  upon  the  relations  of  husband  and 
wife,  or  on  the  motives  and  mental  condition  of  the 
alienated  spouse,  and  then  the  court  should  clearly 
inform  the  jury  that  they  were  admitted  for  that  pur- 
pose only. 

7.  The  fourth  and  fifth  specifications  of  error,  refer 
to  the  introduction  of  the  judgment-roll  of  the  action, 
brought  by  the  defendant  against  the  plaintiff  and  his 
wife,  to  recover  the  sum  of  $846  upon  a  promissory 
note,  and  the  judgment-roll  in  the  action  of  replevin 
brought  by  defendant  against  plaintiff,  to  recover  the 
possession  of  certain  property  under  the  mortgage. 

92  Or.- 
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Each  of  these  were  introduced  over  the  objection  of 
the  defendant,  that  they  were  incompetent,  irrelevant 
and  immaterial.  In  this  we  think  there  was  error. 
I'hey  were  oflFered  apparently  for  the  purpose  of 
showing  malice  upon  the  part  of  the  defendant,  and 
that  he  was  engaged  in  a  general  scheme  to  bring 
about  plaintiff's  ruin. 

At  tJie  time  of  the  objection  the  purpose  was  stated 
by  one  of  the  attorneys  for  plaintiff,  as  follows : 

'*  We  have  made  an  allegation  that  he  was  trying  to 
prejudice  this  boy  in  the  eyes  of  his  wife  by  bringing 
about  his  financial  ruin,  and  the  defendant  has  alleged 
that  he  had  a  very  fatherly  interest  in  this  young  man 
and  his  welfare,  and  we  wish  to  introduce  these  rec- 
ords for  the  purpose  of  enabling  the  jury  to  determine 
just  what  that  fatherly  interest  consisted  in.'* 

The  court  seems  at  first  to  liave  thought  these  rec- 
ords not  admissible,  but  finally  admitted  them,  and  ex- 
ceptions were  taken. 

Both  of  these  actions  were  brought  after  plaintiff's 
wife  had  refused  to  live  with  him,  and  had  gone  to  live 
with  her  father,  and  after  she  had  brought  her  action 
for  divorce  against  the  plaintiff.  Both  of  them  were 
apparently  properly  brought,  for  it  is  admitted  and 
the  record  shows  that  in  each  the  defendant  herein 
prevailed  and  obtained  judgment. 

It  is  questionable,  if  the  prosecution  of  an  admit- 
tedly just  claim  can  ever  be  made  evidence  of  malice, 
but  at  all  events  in  this  case,  these  proceedings  were 
too  remote.  They  have  no  reference  or  direct  connec- 
tion with  this  proceeding,  and  were  brought  after  the 
culmination  of  the  acts  complained  of  in  plaintiff's 
complaint. 

In  Stamper  v.  Raymond,  38  Or.  16,  30  (62  Pac.  20, 
24)  y  the  action  was  for  malicious  prosecution.    The 
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court  had  permitted  the  introduction  of  evidence  as  to 
a  previous  controversy  and  trouble,  a  year  or  more 
previous  to  the  transaction  in  question,  and  the  court 
held  this  was  error. 

Judge  WoLVEETON,  delivering  the  opinion  of  the 
court,  said: 

*' These  negotiations  and  transactions  may  have  had 
the  tendency  to  show  malice  on  the  part  of  Raymond 
against  Stamper,  but  they  involved  a  further  inquiry 
as  to  who  was  in  the  right  during  tlieir  pendency,  as, 
if  Raymond  was  in  the  right,  malice  could  not  he 
imputed  to  him  from  the  mere  instituting  of  the  civil 
proceedings  alluded  to.  •  *  In  the  endeavor  to  show 
malice  in  cases  of  this  nature,  large  latitude  is  usually 
indulged;  but  it  is  necessary  that  the  inquiry  should 
have  some  perceptible  relation  to  the  controversy 
which  led  directly  to  the  alleged  malicious  prosecu- 
tion— some  connected  bearing — so  that  it  can  be  said 
that  the  malice  which  induced  the  one,  or  was  mani- 
fested thereby,  has  been  harbored  for  a  new  opportu- 
nity to  arise,  whereby  he  may  again  give  rein  to  such 
impulse,  prompted  by  a  perpetuation  of  the  same 
motive,  and  that  the  present  was  the  opportunity  for 
which  he  had  been  seeking.  It  does  not  seem  to  us 
that  such  an  inference  is  reasonably  deducible  from 
the  premises.  The  transaction  of  1898  appears  to 
have  been  closed  by  the  discharge  of  the  attachment 
and  a  dismissal  of  the  suit  for  a  receivership,  and  had 
remained  closed,  for  aught  that  appears,  for  nearly  a 
whole  year,  and  until  another  crop  had  been  produced, 
to  which  the  new  conditions  wholly  related.  Under 
such  circumstances,  we  are  of  the  opinion  that  the 
transactions  of  1898,  and  prior  thereto,  were  too  re- 
mote and  disconnected  to  he  relevant  for  the  purpose 
of  showing  malice  in  the  transactions  concerning  the 
crop  of  1699,  and  should  not  have  been  allowed,  for 
that  reason,  to  go  to  the  jury/' 

In  McLain  v.  Burdette,  174  Ky.  592,  596  (192  S.  W. 
648,  649),  there  was  an  attempt  to  introduce  a  threat- 
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ening  letter  written  by  the  defendant  to  the  plaintiff^ 
and  the  conrt  said : 

*  *  The  canse  of  action  relied  on  by  plaintiff  was  the 
alienation  by  the  defendants  of  the' affections  of  his 
wife,  and  to  this  canse  of  action  the  evidence,  as  well 
as  the  instructions,  should  have  been  con&ied.  If 
Mrs.  Burdette  wrote  to  McLain  a  threatening  letter, 
this  might  furnish  the  basis  of  a  prosecution  against 
her,  or  possibly  ground  for  a  civil  action  in  his  behalf, 
but  we  do  not  understand  how  a  threatening  letter 
written  to  him  could  have  operated  to  alienate  the 
affections  of  his  wife.  ^ ' 

In  Allcock  V.  AUcock,  174  Ky.  665,  670  (192  S.  W. 
853,  855),  there  was  an  action  for  alienation  by  the 
wife  against  the  husband's  mother,  and  there  was  an 
attempt  to  show  that  the  niother-in-law,  defendant,  had 
tried  to  force  the  plaintiff  and  her  husband,  to  give 
her  a  deed  or  mortgage  on  their  xesidence  property, 
and  that  in  the  conversation,  at  which  all  three  were 
present,  the  husband  had.  said  to  the  plaintiff  if  they 
did  not  give  the  mortgage,  his  mother  would  put  them 
out  of  the  house.    The  court  said : 

''The  presumption  is  authorized  that  appellant's 
husband  was  owing  his  mother,  as  claimed  by  the  lat- 
ter, and,  if  so,  her  request  for-  the  mortgage  as  secur- 
ity for  the  debt  was  what  she,  as  a  creditor,  had  the 
right  to  demand  under  the  circv/mstances.  In  this 
view  of  the  matter,  we  are  unable  to  perceive  how  the 
transaction  circumstantially  tends,  even  in  the  re- 
motest degree,  to  show,  as  claimed  by  appellant's  coun- 
sel, any  purpose  on  the  part  of  appellee,  to  create  dis- 
sension between  her  son  and  his  wife,  or  a  malicious 
intent  on  her  part  to  alienate  his  affections  from  the 
wife. ' ' 

It  is  true  that  the  mere  fact  of  litigation  between 
two  parties,  pending  at  the  time  of  the  principal  trans- 
action, or  immediately  before,  is  sometimes  admissible 
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to  prove  malice  or  hatred,  without  regard  to  the  jus- 
tice of  the  claims  on  one  side  or  the  other.  This  is  not 
because  such  litigation,  where  the  claim  of  the  party 
in  question  is  just,  is  proof  of  any  previous  malice,  but 
because,  according  to  the  laws  of  human  nature,  the 
fact  of  such  controversy  in  the  courts,  is,  of  itself, 
likely  to  produce  more  or  less  dislike,  on  both  sides, 
and,  therefore,  such  prior  or  impending  litigation, 
bears  upon  the  probability  of  present  malice  or  motive. 

In  the  same  way  in  a  case  of  homicide,  the  state  may 
generally  show  previous  controversies  and  altercations, 
even  though  the  defendant  may  have  been  entirely  in 
the  right,  and  may  even  have  been  wantonly  assaulted 
by  the  other  party,  in  the  previous  controversy.  But 
no  one  would  suggest  that  in  an  assault  and  battery 
case,  a  subsequent  controversy,  where  the  defendant 
had  been  assaulted,  and  was  entirely  in  the  right,  could 
be  introduced.  It  would  not  then  tend  to  show  motive 
on  the  part  of  defendant  for  the  previous  assault. 

The  cases  cited  by  appellant  ai:e  all  eases  where  the 
litigation  was  pending  at  the  time  of  the  principal 
event,  or  was  prior  thereto,  and  generally  they  are 
cases  where  the  previous  litigation  had  some  direct 
connection  with  the  controversy  involved. 

Murphy  v.  People,  63  N.  Y.  591,  involved  a  charge 
of  murder — ^the  witness  was  wounded  by  the  same  shot 
which  killed  deceased — and  it  was  a  theory  of  the  state 
that  the  shooting  was  directed  toward  him,  and  the 
killing  of  the  other  party  an  accident — ^the  previous 
suit  about  which  evidence  was  offered  was  to  set  aside 
deeds  to  the  witness  from  his  wife  (defendant's 
sister).  The  suit  was  actually  pending  at  the  time  of 
the  homicide  and  was  to  come  up  for  trial  fhe  enduing 
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Monday.    Of  course  the  evidence  was  clearly  admis- 
sible to  show  motive. 

Turner  y.  State,  33  Tex.  Or.  R.  103  (25  S.  W.  635), 
was  also  a  murder  case,  and  the  proceeding  about 
which  evidence  was  offered  was  an  injunction  suit 
brought  by  deceased  against  defendant,  which  was 
then  pending  at  the  time  of  the  homicide,  and  the  evi- 
dence was  admitted  to  show  probable  feeling  and 

The  case  of  Clark  v.  Folkers,  1  Neb.  (Unof.)  96  (95 
N.  W.  328),  was  for  malicious  prosecution,  and  the 
suits  in  relation  to  which  evidence  was  offered  were 
brought  between  the  parties,  just  prior  to  the  prose- 
cution in  question,  and  were  then  pending. 

State  V.  Zellers,  7  N.  J.  Law,  220,  was  a  murder  case 
at  nisi  prius.  The  lawsuits,  about  which  evidence  was 
introduced,  were  prior  to  the  murder  and  were  in  rela- 
tion to  the  same  land  the  parties  were  quarreling  about 
at  the  time  of  tlie  killing. 

None  of  these  easels  are  authority,  for  the  admission 
of  the  record  in  subsequent  cases,  brought  by  the  de- 
fendant upon  debts  which  are  conceded  to  have  been 
justly  and  actually  due,  from  the  plaintiff  to  the  de- 
fendant at  the  time. 

It  is  true  that  the  bringing  of  these  other  lawsuits, 
was  pleaded  in  the  complaint  of  the  plaintiff,  and  it  is 
urged  that  they  became  material  for  that  reason,  but 
we  do  not  think  this  fact  affects  the  question.  The 
allegation  in  the  pleading  was  mere  surplusage.  The 
plaintiff's  action  was  for  alienation  of  affection,  and 
not  for  the  malicious  prosecution  of  civil  suits,  and  if 
the  plaintiff  could  have  joined  the  two  together,  it 
would  have  been  necessary  to  have  alleged  that  the 
litigations  in  question  were  unjustly  brought.     This 
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was  not  done  and  it  is  conceded  that  |io  such  allega- 
tion could  hdve  been  truthfully  made. 

It  is  also  urged  that  the  alienation  of  Mrs. 
Schneider's  affections  was  a  continuing  operation^ 
and  was  not  finally  completed,  until  after  the  com- 
mencement of  the  litigations  offered  in  evidence. 
And  to  support  this  theory  respondent  refers  to  the 
following  clause  in  the  complaint : 

*'And  since  said  time,  acting  under  the  wrongful, 
unlawful,  and  malicious  advice,  direction  &nd  influence 
of  the  defendant,  the  wife  has  wholly  refused  to  recog- 
nize the  plaintiff  as  her  husband,  or  live  with  hun,  and 
has  refused  and  now  refuses  to  return, to  plaintiff's 
home." 

But  this  allegation  follows  immediately  after  the 
allegation,  that — 

**  During  September,  1916,  and  for  a  long  time  prior 
thereto,  the  defendant  wrongfully  contriving  and  un- 
justly contending  •  *  did  so  prejudice  and  poison  the 
mind  of  the  wife  against  plaintiff,  and  so  alienate  her 
love  and  affection  from  the  plaintiff,  that  the  wife,  act- 
ing upon  the  wrongful  and  malicious  advice  and  under 
the  direction  of  the  defendant,  did,  during  September, 
1916y  leave  the  plaintiff  and  his  home  and  returned  to 
the  home  of  defendant.'* 

Under  these  allegations  we  think  it  is  apparent  that 
the  alienation  must  be  considered  as  having  occurred 
in  September,  or  at  least  not  later  than  the  commence- 
ment of , the  divorce  proceedings,  which  was  October 
3d.  The  litigations  offered  in  evidence  were  com- 
menced October  25th  and  November  20th  respectively. 

Besides,  there  is  not  the  slightest  intimation  in  the 
testimony,  either  direct  or  circumstantial,  that  the  de- 
fendant ever  did  anything,  or  said  any  word,  toward 
alienating  the  wife 's  affections,  after  October  25th,  the 
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date  of  commencing  the  first  of  these  litigations-  We 
think,  therefore,  these  litigations  commenced  October 
25th  and  November  20th,  could  not  have  furnished  any 
motive  for  alienating  the  affections  of  plaintiff's  wife 
in  the  September  before. 

The  ca&e  of  Tucker  v.  Tucker,  74  Miss.  93  (19  South. 
955,  32  L.  E.  A.  623),  is  cited  by  respondent,  for  the 
proposition  that  statements  of  the  defendant,  made 
after  the  alienation,  may  be  admissible  to  show  motive. 
That  case  does  not  seem  to  be  very  fully  reported,  and 
it  does  not  appear  just  what  the  subsequent  statements 
of  the  defendant  were. 

Of  course  it  is  obvious  that  a  party  might  make  sub- 
sequent statements,  which  would  be  of  such  a  char- 
acter as  to  go  back  and  tend  to  show  what  his  feelings 
and  motives  were,  prior  to  the  alleged  alienation.  But 
we  think  the  bringing  of  a  litigation,  subsequent  to 
the  alienation  of  the  wife's  affections,  by  the  defend- 
ant upon  a  claim  which  is  then  legally  due,  is  not 
admissible. 

There  is  one  other  very  important  question  involved 
in  this  appeal,  namely :  whether  or  not  there  was  any 
evidence  of  any  interference  on  the  part  of  the  defend- 
ant, which  might  have  alienated  the  affections  of  plain- 
tiff's  wife. 

8.  The  defendant  was  the  father  of  plaintiff's  wife, 
and  it  is  elementary  in  cases  of  this  kind  that  there  are 
two  distinct  elements  of  the  wrong,  which  plaintiff 
must  prove,  before  he  is  entitled  to  recover.  First: 
That  the  defendant  did  actuSly  alienate  the  affections 
of  the  plaintiff's  spouse,  and,  second,  that  his  action 
was  malicious — that  is,  intended  to  injure  the  plain- 
tiff and  being  calculated  to  bring  about  the  alienation. 
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9. .  There  was  evidence  offered  on  behalf  of  plaintiff, 
tending  to  show  a  dislike  toward  him  on  the  part  of 
the  defendant,  and  while  the  evidence  is  very  conflict- 
ing as  to  that,  the  jury  may  have  concluded  that  he 
had  I  such  a  dislike  toward  the  plaintiff,  as  would  jus- 
tify a  finding  of  malice.  If  it  had  been  proven  that 
he  actually  did  alienate  his  daughter's  affections  from 
her  husha/nd,  and  there  being  evidence  of  malice,  the 
verdict  of  the  jury' would  be  binding  upon  us.  We 
would  have  no  right  to  review  its  findings  upon  the 
weight  of  the  evidence.  But  the  close  question  is, 
whether  there  was  any^  competent  legal  evidence,  that 
the  defendant  did  actually  interfere  wrongfully  be- 
tween plaintiff  and  his  wife,  and  thus  bring  about  the 
alienation. 

The  plaintiff's  married  life  with  defendant's 
daughter  had  been  a  more  or  less  troubled  and  tumult- 
uous one.  Starting  out  with  an  elopement,  brought 
about  by  their  mutual  indiscretions,  the  young  couple 
went  first  to  Denver,  Colorado,  where  the  plaintiff 
worked  at  such  employment  as  he  could  obtain.  After 
living  there  about  five  months  they  returned  to  the 
Pacific  Coast  and  worked  around  for  a  year  or  two. 
Part  of  the  time  they  were  working  at  different  places, 
the  wife  being  engaged  as  a  domestic,  while  the  bus- 
band  worked  from  place  to  place.  Part  of  this  time 
their  oldest  child  was  left  in  a  baby  home*  near  Port- 
land. Afterwards  they  worked  for  about  a  year  for 
the  wife's  father  (defendant  herein).  Then  plaintiff 
engaged  in  a  dairy  business  for  himself  and  was  oper- 
ating said  business  at  the  date  of  the  separation  in- 
volved in  this  action. 

The  wife  testifies  that  their  life  together  was  a  con- 
stant succession  of  quarrels;  that  plaintiff  was  jealous 
of  other  men,  and  frequently  accused  her  of  being  too 
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friendly  with  such  men ;  that  he  was  uncleanly  in  his. 
person,  brutal  in  his  sexual  desires,  and  required  her 
to  work  constantly  at  hard  manual  labor.  Most  of 
this  is  disputed  by  the  plaintiff,  who  testified  that  they 
generally  got  along  well  together,  and  in  this  he  is 
corroborated,  to  some  extent,  by  the  testimony  of 
other  witnesses.  However,  he  admits  they  had  trouble 
a  year  or  two  before,  at  a  time  when  he  claims  to  hare 
foupd  her  kissing  a  tramp  whom  he  had  employed, 
and  that  about  three  or  four  months  afterward,  they 
had  another  quarrel  over  this  same  man,  and  she  left 
him  and  went  home  to  her  father  and  mother  and 
stayed  until  her  mother,  at  his  request,  made  her  go 
back  to  him.  He  also  admits  that  shortly  before  she 
left  the  last  time,  he  had  some  disagreement  with  her 
about  the  abortion  which  she  had,  or  was  about  to 
have,  performed. 

We  find  no  direct  evidence  in  the  record  of  any 
action  or  word,  on  the  part  of  the  defendant,  directed 
toward  inducing  plaintiff's  wife  to  leave  him,  or 
diverting  her  affections.  The  only  direct  evidence  is 
that  of  plaintiff's  wife  and  her  father  and  stepmother, 
and  that  is  to  the  negative.  The  wife  testifies,  in  rela^ 
tion  to  the  final  trouble,  that  she  had  gone  to  a  lawyer 
to  see  about  a  divorce  in  February  before. 

**I  had  simply  got  utterly  disgusted  and  tired  of  his 

everlasting  quarreling  and  his  disposition  and  actions 

towards  me,  and  I  felt  I  couldn't  stand  it  any  longer. 

**Q.  But  you  did  not  leave  him  at  that  timet 

**A.  No,  sir;  on  your  advice  I  went  back  to  him 

again. 

**Q.  Why  did  you  leave  him  the  last  timet 
**A.  Because  he  had  gotten  me  into  the  family  way, 
and  I  had  an  abortion  performed,  and  he  had  called 
me  a  murderess,  and  treated  me  without  any  consid- 
eration whatever,  and  he  demanded  me  to  work  just  as 
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hard  after  that  operation,  as  when  I  was  in  perfect 
healthy  and  I  was  so  worn  down  and  run  down  and  sick 
that  I  couldn't  stand  it  to  live  with  him  any  longer, 
and  that  was  the  reason  I  left. 

**Q.  Why  did  you  have  that  operation  performed  T 

"A.  Because  I  felt  we  could  not  live  our  lives  out 
together,  and  I  thought  it  would  be  a  sin  to  bring  an- 
other child  into  the  world,  in  the  way  we  were  living, 
and  that  the  best  thing  to  do  would  be  to  have  an  oper- 
ation performed.  Two  children  in  such  an  unhappy 
family  was  the  greatest  plenty.  •  • 

"Q,  Did  your  father  have  anything  to  do  with  itt    / 

'*A.  Nothing  at  all." 

The  defendant  himself  testified  that  he  had  nothing 

to  do  with  his  daughter's  leaving  and  coming  home; 

that  he  was  about  to  be  married  again  and  that  he  was 

afraid  it  might  make  trouble  at  his  own  home  if  she 
came  there. 

**Q.  What  action,  if  any,  did  you  take  to  have  Mary* 
come  out  to  your  place  t 

**A.  I  did  not  take  any.  She  asked  me  if  she  could 
come  out  to  my  place.  •  •  She  said,  *Papa,  I  have  got 
a  good  mind  to  go  out  with  you'  and  I  said  *You  can 
if  you  want  to. ' 

**Q.  Was  Mr.  Schneider  there! 

**A.  He  certainly  was.  I  was  sitting  right  in  his 
presence.  He  asked  me  (afterwards)  to  ask  his  wife 
to  come  back  to  him,  which  I  certainly  did,  even  before 
he  ever  came  out  and  after  I  found  out  what  the  girl 
had  done  and  what  her  intentions  were.  *  * 

*  *  Q.  Why  did  you  want  your  daughter  to  come 
(back)  T 

**A.  Well,  because  I  didn't  think  it  was  right  in  the 
first  place  on  account  of  the  children,  and  in  the  second 
place  in  the  position  I  was  in.  I  was  engaged  to  be 
married  and  I  did  not  think  it  was  right  for  her  to 
come  in  with  a  stepmother.  It  is  no  place  for  two 
women  under  one  roof." 
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And  the  testimony  of  Mrs.  Tapfer  is  to  the  same' 
effect. 

If  there  is  any  evidence  to  the  contrary  it  is  purely 
circumstantial.  However,  circumstantial  evidence  is 
sufficient  to  establish  this,  or  any  other  fact,  providing 
the  circumstances  point  in  that  direction  and  are  suffi- 
cient, so  a  reasonable  man  might  reason  from  such 
circumstances  and  justly  reach  that  conclusion. 

The  circumstances  relied  upon  by  the  plaintiff,  to 
prove  that  the  defendant  actually  did  interfere,  are: 
First,  that  he  was  present  at  plaintiff  *s  home  the  day 
before  plaintiff's  wife  left;  second,  that  he  had  talked 
with  her  in  German  at  that  time;  third,  that  he  then 
invited  the  wife  to  visit  him  at  his  home  and  to  bring 
her  tT^o  children ;  fourth,  that  about  that  time  he  gave 
her  $20  to  pay  on  the  doctor's  bill  on  account  of  her 
abortion ;  fifth,  that  the  wife  went  with  him  to  his  home 
and  remained  there;  sixth,  that  afterward  the  litiga- 
tions were  brought  by  the  defendant,  to  which  we  have 
already  referred;  seventh,  that  the  wife  told  her  hus- 
band, and  others,  that  the  defendant  had  threatened  to 
disinherit  her  if  she  continued  to  live  with  plaintiff; 
eighth,  that  the  wife  had  told  the  plaintiff,  and  others, 
that  her  father  knew  about  the  abortion  and,  in  sub- 
stance, approved  of  the  same ;  ninth,  that  at  one  time 
when  plaintiff  went  over  to  defendant's  home  to  see 
his  wife,  defendant  told  him  she  had  gone  to  town,  and 
that  she  herself  afterwards  told  plaintiff  that  she  had 
not  gone  to  town,  but  was  working  at  another  place 
about  one  and  a  half  miles  from  her  father's  house. 

All  of  the  circumstances  and  matters  in  relation  to 
the  abortion  may  be  eliminated,  first,  because  there  is 
no  proof  whatever  that  the  defendant  ever  knew  any- 
thing about  the  proposed  abortion  until  after  it  was 
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performed,  except  the  alleged  statements  of  his  daugh- 
ter in  his  absence,  which  statements,  as  we  have 
already  seen,  were  hearsay  and  entirely  incompetent 
to  connect  him  with  the  operation.  The  fact,  testified 
to  by  one  witness,  that  after  the  abortion  he  gave  his 
daughter  $20  to  pay  the  doctor's  fee,  assuming  that  he 
did  do  so  (which  both  of  them  deny),  would  not  prove 
that  he  had  knowledge  of  the  abortion  before  it 
occurred.  A  father — finding  his  daughter  in  that  con- 
dition and  owing  for  her  naedical  care,  might  well  con- 
tribute toward  such  a  payment  without  having  any 
previous  knowledge  of  the  occurrence ;  second,  because, 
as  we  have  already  said,  even  if  he  had  knowledge  and 
approved  of  the  abortion — ^however  wrong  it  might 
be — ^it  did  not  tend  toward  the  alienation  of  Mrs. 
Schneider's  affections.  It  might  possibly  have  tended 
to  alienate  the  husband 's  affections  from  her,  but  that 
could  not  be  the  cause  of  complaint  in  this  action. 

We  must  also  eliminate  all  of  the  circumstances  that 
depend  alone  upon  the  hearsay  evidence  or  statements 
of  plaintiff's  wife  in  the  absence  of  the  defendant. 
This  includes  the  alleged  statements  of  the  defendant 
about  disinheriting  his  daughter,  which  were  not 
proven  by  other  evidence.  It  also  eliminates  the 
claim,  that  the  defendant's  statement  to  plaintiff  **that 
his  wife  had  gone  to  town"  was  false.  The  only  evi- 
dence of  this  falsity  was  the  unsworn  statement  of 
plaintiff's  wife,  which  was  purely  narrative  and 
clearly  hearsay  and  entirely  incompetent  against  the 
defendant. 

For  the  reasons  which  we  have  already  stated  in  this 
opinion  upon  another  point,  the  evidence  as  to  the  sub- 
sequent litigations,  must  also  be  disregarded. 

The  only  circumstances  left  and  the  only  competent 
facts  which  can  be  considered  as  tending  to  prove  that 
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the  defendant  did  any  act,  or  said  anything^  to  alienate 
the  aflfections  of  his  daughter  from  her  husband,  is  the 
fact  that  he  was  present  at  plaintiff's  home  the  day 
before  plaintiff's  wife  left;  that  there  was  an  arrange- 
ment for  her  to  coipe  over  to  his  home,  and  that  he 
then  invited  her  to  bring  her  little  girl  along;  that 
about  that  time  he  had  a  conversation  with  plaintiff's 
wif^  in  German,  and  that  she  did  not  return  to  her 
husband,  but  remained  in  the  defendant's  home.  This 
may  be  evidence  sufficient  to  raise  a  suspicion  in  one's 
mind,  or  to  suggest  a  possibility  of  the  defendant's 
culpability,  but  it  does  not  seem  to  us  any  proof  that 
the  daughter  left  upon  his  persuasion. 

There  is  no  evidence  whatever  that  she  had  informed 
her  father  at  that  time  that  she  was  about  to  leave  the 
defendant  permanently.  On  the  contrary,  she  told  the 
woman  who  was  there  and  who  was  a  witness  for  the 
plaintiff  that  she  would  be  back  in  about  a  week  or  ten 
days — in  time  to  take  care  of  some  fruit  she  was  about 
to  put  up.  Her  husband  testified  himself  that  he  kiiew 
of  the  proposed  visit  to  her  father  and  made  no  objec- 
tion— indeed,  he  was  perfectly  willing  she  should  go 
and  expected  her  to  return  in  a  few  days.  The  fact 
that  defendant  invited  her  to  bring  the  child  (his 
grandchild)  was  not  an  unnatural  thing,  and  is  just  as 
consistent  with  the  grandfather's  natural  feeling  as  it 
is  with  any  culpable  intention. 

Neither  is  the  talk  in  German  in  the  presence^of  the 
witness,  who  was  apparently  almost  a  stranger  to  de- 
fendant, of  any  special  significance.  What  the  talk 
was  about  does  not  appear.  It  may  have  been  in  rela- 
tion to  the  abortion  which  his  daughter  had  suffered. 
At  any  rate  there  are  many  things  which  a  father  and 
daughter  do  not  care  to  discuss  in  the  presence  of  a 
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stranger,  and  the  fact  that  they  go  aside  to  talk  by 
themselves,  or  talk  in  a  different  language,  where  it 
happens  to  be  one  familiar  to  them,  can  hardly  be 
accepted  as  proof  of  guilty  motive  or  conduct.  As  we 
have  said  before,  the  most  that  can  fairly  be  claimed 
under  these  circumstances,  is  that  they  suggest  a  sus- 
picion that  the  defendant  might  possibly  have  influ- 
enced hi<3  daughter. 

It  is  urged,  however,  that  this  was  some  evidence 
in  the  case  and,  therefore,  that  the  verdict  of  the  jury 
is  conclusive  and  cannot  be  disturbed  under  the  con- 
stitutional amendment  to  Article  VII  of  the  State  Con- 
stitution adopted  in  1910.  Section  3  of  that  amend- 
ment provides : 

**No  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  this  state,  unless  the  court 
can  a£Srmatively  say  there  is  no  evidence  to  support 
the  verdict/' 

This  amendment  has  been  frequently  before  this 
court  and  has  been  uniformly  construed  as  prohibit- 
ing the  trial  court,  or  this  court,  from  interfering 
with  the  verdict  of  a  jury,  where  the  evidence  was  con- 
flicting, or  where  there  was  no  conflict  but  there  was 
substantial  evidence  upon  which  the  jury  could  rea- 
sonably find  the  verdict  in  question :  Consor  v.  Andrew, 
61  Or.  483  (123  Pac.  46);  Forrest  v.  Portland  Ry. 
L.  &  P.  Co.,  64  Or,  240  (129  Pac.  1048) ;  Buchamn  v. 
Hicks,  66  Or.  503  (133  Pac.  780,  134  Pac.  1191) ;  Saoh 
ton  V.  Barber,  71  Or.  230  (139  PatJ.  334) ;  Martina  v. 
Oregon-Wash.  R.  d  N.  Co.,  73  Or.  283  (144  Pac.  104)  ; 
Sink  V.  AUen,79  Or.  78  (154  Pac.  415). 

The  court  has  seldom  been  called  upon  to  pass  upon 
the  question  of  whether  or  not,  under  the  constitu- 
tional provision,  evidence  to  raise  only  a  suspicion  or 
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conjecture^  would  prohibit  the  court  from  setting  aside 
a  verdict. 

We  think,  however,  the  constitutional  provision  did 
not  intend  to  go  further  than  to  prohibit  the  court  from 
reweighing  the  evidence  and  revising  the  verdict  of 
the  jury  in  cases  where  there  was  conflicting  evidence, 
or  substantial  evidence,  to  sustain  the  verdict. 

In  Martina  v.  Oregon-Wash.  R.  &  N.  Co.,  73  Or.  283 
(144  Pac.  104),  Mr.  Justice  Bamsby,  delivering  the 
opinion  of  the  court,  said: 

**In  order  that  a  verdict  may  be  supported  1)y  the 
evidence,  there  must  be  some  legal  evidence  tending  to 
prove  every  material  fact  in  issue.'* 

Li  Consor  v.  Andrew,  61  Or.  483  (123  Pac.  46),  there 
was  a  proceeding  against  the  administrator  of  an 
estate,  and  under  the  law  it  was  necessary  that  the 
evidence  of  the  plaintiff  should  be  corroborated.  The 
only  corroboration  was  certain  letters,  and  it  was 
claimed  that  an  inference  could  be  drawn  from  these 
letters  corroborating  the  evidence  of  the  plaintiff,  and 
therefore,  the  verdict  could  not  be  disturbed.  Mr. 
Justice  MooBE,  delivering  the  opinion  of  the  court, 
said: 

**An  inference  is  a  species  of  evidence,  but  it  is 
believed  that  the  clause  of  the  fundamental  law  re- 
ferred to,  requires  a  greater  degree  of  proof  than  is 
afforded  by  such  indirect  probative  matter.  In  our 
opinion  there  was  *no  evidence,'  within  the  meaning  of 
that  phrase,  as  used  in  the  amendment  of  the  constitu- 
tion, adequate  to  support  the  verdict,  and,  this  being 
so,  judgment  cannot  be  aflSrmed  on  the  legal  principle 
invoked." 

Previous  to  the  amendment  it  had  been  the  practice 
of  the  courts  to  reweigh  the  evidence,  which  had  been 
presented  before  a  jury,  and  set  aside  the  verdict  if  the 
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court  deemed  the  verdict  clearly  against  the  weight  of 
the  evidence. 

In  Series  v.  Series,  35  Or.  289,  293  (57  Pac.  634, 635), 
the  court  said : 

**In  passing  upon  the  sufficiency  of  the  evidence  to 
support  the  verdict,  the  trial  court  is  authorized  to 
weigh  and  consider  all  the  evidence  which  has  been 
submitted  to  the  jury ;  and  if  it  is  ascertained  that  the 
verdict  is  against  the  clear  weight  thereof,  or  is  one 
that  is  manifestly  unjust,  or  that  reasonable  men 
would  not  adopt  or  return,  to  set  it  aside  and  grant  a 
new  trial.'* 

And  this  opinion  had  been  followed  in  later  cases. 
This  doctrine  had  been  especially  applied  as  to  the  re- 
vision of  verdicts  assessing  damages.  The  object  of 
the  constitutional  provision  was  clearly  to  prohibit 
this  practice. 

In  Bu<^hanan  v.  HicJcs,  66  Or.  503  (133  Pac.  780,  134 
Pac.  1191),  Mr.  Justice  Moore,  delivering  the  opinion 
of  the  court,  said : 

**It  has  been  the  practice  of  many  trial  courts  in 
Oregon,  prior  to  the  amendment  of  the  organic  laW, 
parts  of  which  have  been  quoted,  to  set  aside  judg- 
ments and  grant  new  trials,  when,  from  a  considera- 
tion of  all  the  evidence  given  at  the  trial  of  an  action, 
it  was  believed  the  verdict  was  excessive.  In  order 
to  inhibit  such  practice  and  to  uphold  verdicts,  the 
Constitution  was  amended  so  as  to  preclude  a  court 
from  re-examining  any  fact  that  had  been  tried  by  a 
jury,  when  the  verdict  returned  was  based  on  any  legal 
evidence.*' 

We  do  not  think  the  constitutional  amendment 
intended  to  go  any  further  than  this,  or  to  prohibit  the 
court  from  setting  aside  a  verdict  where  the  evidence 
was  only  sufficient  to  raise  a  suspicion  or  conjecture. 
It  must  be  remembered  that  under  the  constitutional 
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provision  it  is  not  **any  evidence"  which  prevents  the 
interference  of  the  court,  but  any  evidence  *'to  sup- 
port  the  verdict/' 

This  is  substantially  the  conclusion  announced  by 
Mr.  Justice  Ramsey  in  SiUlivan  v.  Wakefield,  65  Or. 
628  (133  Pac.  641). 

It  is  obvious  that  in  many  cases  there  may  be  some 
evidence,  and  even  evidence  which  is  competent  and 
material  and  entirely  admissible,  and  yet  it  may  not 
be  sufficient  to  support  a  verdict.  In  criminal  cases, 
evidence  of  motive,  for  the  commission  of  a  crime,  is 
always  comiJetent  and  admissible,  so  of  course  is  evi- 
dence that  somebody  had  committed  the  crime  in  ques- 
tion; and  yet  it  would  hardly  be  contended  that  evi- 
dence of  motive  on  the  one  hand,  and  that  the  crime 
had  been  committed  on  t]\e  other  without  more,  would 
support  a  verdict  of  guilty.  If  this  were  the  rule,  all 
that  would  be  necessary  to  convict  any  man,  where 
there  had  been  a  larceny  of  money,  would  be  to  show 
that  he  liked  and  wanted  money  and,  therefore,  had 
a  motive,  and  most  of  us  could  be  easily  proven  to 
belong  to  that  class. 

10.  We  hold  that  evidence  merely  suggesting  a  sus- 
picion or  possibility,  does  not  bring  the  case  within  the 
constitutional  amendment,  but  that  there  must  be  sub- 
stantial evidence  upon  which  a  reasonable  man  might 
reach  a  reasonable  verdict. 

There  does  not  seem  to  be  any  such  evidence  in  this 
case,  and  we  must  conclude  that  the  verdict  was 
brought  about  by  prejudice,  resulting  from  the  incom- 
petent and  improper  evidence  as  to  the  supposed  con- 
duct of  the  defendant  in  other  matters — ^that  he  had 
dealt  harshly  with  the  plaintiff  in  the  matter  of  fore- 
closing the  mortgage  and  suing  upon  the  note,  and 
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that  he  had,  perhaps,  approved  of  his  daughter's  abor- 
tion— and  by  their  consideration  of  the  incompetent 
hearsay  evidence  as  to  what  the  daughter  is  claimed 
to  have  said  her  father  told  her. 

Cases  of  this  kind  are  altogether  different  from  the 
ordinary  suit  for  alienation  of  affections,  where  an 
outsider  has  wantonly  interfered  with  the  marriage 
relation  for  selfish  purposes  of  his  own.  The  parents 
of  a  married  daughter  are  close  to  her  by  blood  and 
affection ;  they  are  bound  to  support  her  by  every  tie, 
both  legal  and  ethical;  they  cannot  inquire  first 
whether  she  is  right,  in  a  controversy  with  her  hus- 
band, and  turn  her  out  and  disregard  her  if  she  is 
wrong.  Their  home  is  her  home,  and  if  they  are  right 
thinking  people  it  must  continue  to  be  so  whatever  she 
does  or  wherever  she  goes..  Their  doors  must  open  to 
her  cheerfully  and  willingly  when  she  is  in  trouble, 
without  regard  to  who  is  at  fault  or  who  has  brought 
it  about.  To  say  that,  because  they  have  performed 
this  duty  and  brought  their  daughter  back  to  their 
hearthstone  when  she  could  no  longer  get  along  with 
her  husband,  a  presumption  may  be  raised  against 
them,  or  an  inference  sustained,  by  which  they  should 
be,  upon  such  facts  alone,  heavily  mulcted  in  damages, 
would  be  as  unfair  and  unjust  as  it  would  be  contrary 
to  good  public  policy. 

Of  course,  there  may  be,  and  no  doubt  there  are, 
cases  where  the  parents,  have  wickedly  interfered, 
from  spiteful  and  malignant  motives,  and  in  such  cases 
they  should  be  held  liable  for  their  wrong,  but  before 
a  verdict  against  a  parent  can  be  sustained,  it  must 
be  proven  by  direct  or  circumstantial  evidence,  that 
the  parent  actually  did  persuade  or  induce  the  aliena- 
tion complained  of. 
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/  ' '      

We  think  there  is  no  case  in  existence,  in  which  a 
verdict  against  a  parent  has  been  sustained,  where  the 
competent  evidence  was  so  shadowy  and  conjectural, 
as  in  this  case.  ' 

The  case  of  Price  v.  Price,  91  Iowa,  693  (60  N.  W. 

202,  51  Am.  St.  Eep.  360,  .29  L.  E.  A.  150),  is  probably 

.the  strongest  case  that  can  be  cited  to  sustain  such  a 

verdict,  and  in  that  case  the  evidence  was  very  much 

stronger  than  here.    In  summing  up  the  court  said : 

**Iie  stated  that  he  [the  defendant]  thought  the 
plaintiff  and  George  should  separate ;  that  it  would  be 
better  if  George  were  free  for  in  that  case  he  would 
have  a  part  of  the  estate,  as  he  did  not  intend  that  any 
of  his  money  should  go  outside  of  his  family.  For 
several  months  after  their  marriage  George  lived  a 
part  of  the  time  with  plaintiff  and  her  mother,  and  a 
part  of  the  time  with  defendants.  He  worked  for  sev- 
eral different  families  and  persons  and  contributed 
some  to  the  support  of  plainti;ff ;  but  he  did  not  remain 
long  with  any  one  employer.  The  defendants  were 
active  during  that  time  in  trying  to  hiduce  him  to  leave 
the  plaintiff,  *  *  For  about  a  month  after  he  left  Des 
Moines  the  plaintiff  did  not  hear  from  him  or  know 
where  he  was  and  when  she  applied  to  defendants  for 
information,  they  professed  to  be  as  ignorant  as  she 
was  in  regard  to  him,  although  they  corresponded 
with  him  and  knew  where  he  was  and  what  he  was 
doing.  •  •  During  the  first  part  of  the  time  they  were 
in  Keokuk,  George  was  kind  and  affectionate  to  the 
plaintiff  and  they  lived  happy  together.  He  received 
letters  from  the  defendant  during  that  time  and  finally 
received  one  which  the  plaintiff  did  not  read.  When 
that  was  received  George  told  the  plaintiff  he  was 
going  to  leave  her,  as  the  defendants  wished  him  to. ' ' 

It  must  be  assumed  that  all  of  these  facts  were 
proven  by  competent  testimony,  and  if  so,  it  is  plain 
without  further  analysis,  that  the  evidence  was  infin- 
itely stronger  than  here. 
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Stanley  v.  Stanley,  27  Wash.  570  (68  Pac.  187),  was 
a  suit  by  the  wife  against  her  husband's  father  and 
mother.  There  was  testimony  tending  to  show  that 
the  mother  had  been  active  in  causing  the  separation, 
but  the  only  evidence  that  the  father  had  taken  part  in 
the  matter  was  that  he,  as  well  as. his  wife,  had  made 
statements  to  the  effect  that  if  their  son  should  return 
to  live  with  respondent,  they  would  disinherit  him,  and 
that  the  father  and  mother  had  joined  in  employing  an 
attorney  to  procure  for  their  son  a  divorce  from 
respondent.  The  court  ordered  a  nonsuit  as  to  the 
father,  saying: 

**  There  is  a  wide  distinction  between  an  action  by 
husband  or  wife  against  the  parent  of  either  and  one 
against  some  stranger,  who  invades  the  domestic  circle 
and  separates  husband  and  wife.  •  *  The  most  the 
evidence  shows  against  him  is,  that  he  did  not  desire 
his  son  to  live  with  respondent,  and  employed  an  attor- 
ney to  obtain  a  divorce  from  her,  and  said  he  would 
disinherit  his  son  if  he  returned  to  live  with  respond- 
ent, but  it  is  not  shown  that  this  was  communicated  to 
the  son,  or  that  the  son  did  not  request  him  to  employ 
the  attorney  for  the  purpose  of  procuring  the  divorce. 
There  is  no  evidence  in  the  case  supporting  the  alle- 
gations against  him.'* 

Li  Pooley  v.  Button,  165  Iowa,  745,  754  (147  N.  W. 
154, 157),  the  court  quotes  with  approval  from  a  previ- 
ous decision  of  Chancellor  Kent,  as  follows : 

**A  father's  house  is  always  open  to  his  children; 
and,  whether  they  be  married  or  unmarried,  it  is  still 
to  them  a  refuge  from  evil  and  a  consolation  in  dis- 
tress. Natural  affection  establishes  and  consecrates 
this  asylum.  The  father  is  under  even  a  legal  obliga- 
tion to  maintain  his  children  and  grandchildren,  if  he 
be  competent,  and  they  unable  to  maintain  themselves ; 
and,  according  to  Lord  Coke,  it  is  *  nature's  profes- 
sion to  assist,  maintain,  and  console  the  child.'    I 
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should  require,  therefore,  more  proof  to  sustain  the 
action  against  the  father  than  against  a  stranger.  It 
ought  to  appear  either  that  he  detains  the  wife  against 
her  will,  or  that  he  entices  her  away  from  her  hijisband, 
from  improper  motives. ' ' 

It  is  urged  on  behalf  of  respondent  that  there  were 
some  general  statements  on  the  part  of  plaintiff  in  his 
testimony,  which  are  assrjmed  to  have  been  based  on 
probative  facts,  and  which,  therefore,  it  is  urged  we 
should  consider  as  evidence  in  the  case.  In  one  place 
plaintiff  testified : 

^'Q.  Now  you  said  yesterday  you  got  along  all  right, 
but  somebody  else  was  always  butting  in. 

**A.  Yes,  sir. 

**Q.  Who  was  that  somebody  else! 

*^A.  Her  folks. 

**Q.  Just  say  who  they  were;  all  her  folks! 

*'A.  No,  I  believe  it  wasn't  all  her  folks.  I  know 
it  was  them  Zumwalts  and  it  was  her  father. 

'*Q.  Zumwalts  and  the  father? 

**A.  Yes,  sir.'^ 

We  can  hardly  consider  this  as  anything  more  than 
a  general  statement  of  a  conclusion  of  the  witness. 
However,  in  view  of  all  the  circumstances,  we  think 
the  case  should  go  back  for  a  new  trial  instead  of  being 
arbitrarily  dismissed,  when,  if  there  are  any  facts 
which  were  not  disclosed  by  the  evidence,  and  to  which 
plaintiff  had  reference  in  these  general  statements,  he 
can  have  an  opportunity,  if  he  desires,  to  fully  present 
them. 

Reversed  and  remanded  for  a  new  trial. 

Reversed  and  Remanded.    Rehearing  Denied. 

HARRIS,  J. — ^I  concur  in  all  that  Mr.  Justice  Ben- 
nett says  concerning  the  incompetency  of  (1)  the 
statement  of  Mary  Schneider  referred  to  in  the  second 
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assignment  of  error;  (2)  the  statement  made  by  Mary 
Schneider  to  the  plaintiff  before  marriage  to  the  effect 
that  her  father  and  mother  wanted  her  '*to  quit''  the 
plaintiff;  (3)  the  judgment-roll  in  the  action  of  re- 
plevin and  the  judgment-roll  in  the  action  which  was 
brought  on  the  promissory  note.  I  agree  also  with 
the  conclusion  that  the  judgment  should  be  reversed 
and  the  cause  remanded  for  a  new  trial.  I  acquiesce, 
too,  in  the  announcement  that  a  verdict  cannot  be  per- 
mitted to  stand  if  the  evidence  offered  in  support  of  it 
does  no  more  than  to  raise  a  suspicion.  I  am  unable, 
however,  to  asseiit  to  the  view  that  the  competent  evi- 
dence appearing  in  the  record  is  insufficient  to  raise 
more  than  a  suspicion  or  conjecture. 

If  the  opinions  of  Mr.  Justice  Bean  and  Mr.  Justice 
Bennett  are  taken  together  it  will  bfe  found  that  sub- 
stantially all  the  important  evidence  appearing  in  the 
record  is  fonnd  in  one  or  both  of  those  opinions.  If 
we  first  eliminate  the  incompetent  evidence  specified 
in  assignments  of  error  2,  3,  4  and  5  and  again  read  the 
two  opinions,  stripped  of  snch  incompetent  evidence, 
there  will  yet  remain,  as  the  writer  views  it,  sufficient 
evidence  to  entitle  the  plaintiff  to  go  to  the  jury  and 
enough  evidence  to  sustain  and  support  a  verdict  for 
the  plaintiff.  In  other  words,  I  think  that  the  compe- 
tent evidence,  when  considered  as  a  whole,  is  sufficient, 
if  the  jury  believes  it,  to  raise  more  than  a  suspicion 
and  that  its  combined  strength  is  enough  to  sustain 
and  support  a  verdict  for  the  plaintiff,  and  conse- 
quently is  enough  to  entitle  the  plaintiff  to  have  his 
cause  submitted  to  a  jury.  The  competent  evidence 
must  be  considered  in  its  entirety.  If  the  contention 
of  the  plaintiff  is  Vested  upon  any  one  of  the  several 
circumstances  relied  upon  by  him  and  without  regard 
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to  the  remaining  circumstances  then  there  would  be 
Voom  to  argue  that  he  was  not  entitled  to  go  to  the 
jury ;  but  the  cause  of  the  plaintiff  is  not  to  be  judged 
by  any  single  circumstance  segregated  and  isolated 
from  all  else  in  the  record.  The  case  presented  by  the 
plaintiff  must  be  measured  by  all  the  circumstances 
viewed  as  a  combined  whole.  The  judgment  should 
be  reversed  and  the  cause  remanded  for  a  new  trial. 
Bevebsed  and  Remanded.    Beheabinq  Denied. 

Benson  and  Johns,  JJ.,  concur. 

BEAN,  J.,  Dissenting. — This  is  an  action  by  plaintiff 
Jacob  Schneider  against  defendant  George  Tapf er  for 
damages  for  the  alienation  of  the  affections  of  plain- 
tiff's wife  Mary  Schneider  who  is  the  daughter  of  the 
defendant. 

The  gist  of  the  complaint  is  that  plaintiff  and  Mary 
Tapf  er  were  married  August  1, 1912,  and  now  are  hus- 
band and  wife  having  two  children,  the  issue  of  such 
marriage ;  that  the  plaintiff  and  his  wife  lived  happily 
together  as  husband  and  wife ;  that  during  September, 
1916,  and  for  a  long  time  prior  thereto  the  defendant 
wrongfully  contriving  and  intending  to  injure  the 
plaintiff  and  to  deprive  him  of  the  love,  comfort, 
society  and  assistance  of  his  wife,  wrongfully,  pur- 
posely and  maliciously  by  his  conduct  and  conversa- 
tion with  the  wife  and  by  false  representations  and 
insinuations  so  prejudiced  and  poisoned  the  mind  of 
the  wife  against  the  plaintiff  and  so  alienated  her  love 
and  affection  from  the  plaintiff  that  the  wife  acting  on 
the  advice,  influence  and  direction  of  the  defendant  did 
during  September,  1916,  leave  the  plaintiff  and  his 
home  and  return  to  the  home  of  the  defendant  and  has 
since  remained  away  and  refused  to  return.    It  is  also 
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alleged  that  in  order  to  accomplish  the  above  purpose, 
the  defendant  induced  the  plaintiff  to  purchase  the 
stock  and  outfit  on  the  Palatine  Hill  dairy  and  rent  the 
real  estate  from  the  defendant  and  assume  a  mortgage 
held  by  the  defendant  and  incur  other  indebtedness  to 
defendant,  and  that  defendant  foreclosed  the  mortgage 
and  took  all  of  the  lease  and  dairy  away  from  the 
plaintiflF. 

The  answer  after  admitting  the  marriage  and  num- 
ber of  children  and  denying  the  remainder  of  the  com- 
plaint, affirmatively  sets  forth  that  defendant  has 
always  acted  for  plaintiff's  welfare;  that  defendant 
foreclosed  on  the  dairy  to  protect  his  interests  and 
upon  the  advice  of  his  attorney,  all  without  malice 
toward  the  plaintiflF,  and  that — 

' '  Defendant  had  at  all  times  regarded  plaintiff  with 
affection  and  has  at  all  times  attempted  to  do  only  such 
acts  as  seemed  to  this  defendant  to  be  for  the  general 
welfare  and  benefit  and  happiness  of  the  plaintiff  and 
his  family.'' 

The  reply  put  in  issue  the  new  matter  of  the  answer. 
The  cause  was  tried  to  the  court  and  a  jury  and  a 
verdict   rendeted  in   favor  of  plaintiflf.    Defendant 

appeals. 

* 

BEAN,  J. — There  are  practically  two  questions  pre- 
sented upon  this  appeal.  Upon  the  trial  the  counsel 
for  defendant  objected  and  excepted  to  the  introduc- 
tion of  evidence  on  the  part  of  plaintiff  tending  to 
show  statements  made  by  the  wife  of  plaintiff  a  short 
time  before  the  separation  September  5, 1916,  as  to  the 
conduct  and  statements  of  her  father,  the  defendant, 
contending  that  such  testimony  was  merely  hearsay. 
As  an  example,  the  plaintiff  testified  that  his  wife  told 
him  that  her  father  informed  her  that  as  long  as  she 
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lived  with  the  plaintiff  she  would  receive  nothing  from 
her  father. 

It  should  be  noticed  that  the  issue  involved  the  state 
of  Mary  Schneider  ^s  mind  at  and  immediately  before 
the  time  she  separated  from  her  husband.  This  can- 
not ordinarily  be  shown  by  direct  proof.  It  i«  for  the 
jury  to  make  its  inference  from  the  testimony  in  order 
to  solve  a  question  of  fact  of  this  character. 

In  an  action  by  the  husband  against  his  wife 's  father 
for  the  alienation  of  the  wife 's  affection,  declarations 
of  the  wife  concerning  conduct  on  the  part  of  her 
parent  before  the  separation,  and  having  reference  to 
her  separatioli  from  the  plaintiff  and  to  inducements 
held  out  to  the  wife  to  abandon  plaintiff  are  competent 
for  the  purpose  of  showing  the  mental  attitude  of  the 
wife,  and  the  cause  which  promoted  the  separation, 
but  not  as  evidence  of  the  truth  of  the  declarations:  13 
R.  C.  L.,  §  527,  p.  1478 ;  6  Ann.  Cas.  664,  note ;  1  Green- 
leaf  on  Ev.  (16  ed.),  §  162d ;  3  Wigmore  on  Ev.,  §§  1729, 
1730;  Price  v.  Price,  91  Iowa,  693,  701  (60  N.  W.  202,  51 
Am.  St.  Rep.  360,  29  L.  R.  A.  150) ;  21  Cyc,  p.  1624; 
White  V.  White,  140  Wis.  538  (122  N.  W.  1051, 133  Am. 
St.  Rep.  1100) ;  Hard  wick  v.  Hardwick,  130  Iowa,  230 
(106  N.  W.  639) ;  Williams  v.  Williams,  20  Colo.  51  (37 
Pac.  614) ;  Nevins  v.  Nevins,  68  Kan.  '410  (75  P^c. 
492) ;  Horner  v.  Yance,  93  Wis.  352  (67  N.  W.  720)  j 
Hitlers  v.  Taylor,  116  Md.  165  (81  Atl.  286). 

In  the  latter  case  the  court  said : 

**In  that  respect  the  defendant's  acts  and  utterances 
as  recited  by  the  spouse  are  not  hearsay,  and  are 
admitted,  not  as  evidence  of  the  truth  of  the  state- 
ments, but  of  the  mental  state  and  motives  of  the  party 
making  them  without  reference  to  the  truth  of  the 
statements  themselves.*' 
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To  the  same  effect  see:  Ann.  Cas.  19120,  note  at 
p,  1182;  Preston  v.  Bowers,  13  Ohio  St.  1  (82  Am.  Deo. 
430) ;  Saxton  v.  Barber,  71  Or.  230  (139  Pac.  334). 
There  was  no  error  in  admitting  the  evidence  com- 
plained of  for  the  purpose  of  showing  the  state  of  mind 
of  Mary  Schneider,  the  wife  of  plaintiff. 

At  the  proper  time  counsel  for  the  defendant  inter- 
posed a  motion  for  a  nonsuit  and  assigns  error  in  the 
refusal  to  grant  the  same,  and  now  contends  that  the 
verdict  is  not  supported  by  any  competent  evidence. 
The  liability  of  defendant  must  be  shown  by  testimony 
independent  of  the  statements  of  the  wife  as  to  what 
her  father  had  said  and  dope. 

It  appears  from  the  record  that  plaintiff  Jacob 
Schneider  was  bom  in  Switzerland  and  came  to  the 
United  States  in  1910,  and  to  Oregon  in  1911.  He  was 
then  nineteen  years  of  age  and  was  engaged  to  work 
on  the  dairy  of  the  defendant  Tapfer,  on  Palatine  Hill, 
and  thus  became  acquainted  with  Mary  Tapfer,  de- 
fendant's daughter,  who  was  then  a  year  younger. 
After  he  was  there  about  five  months  they,  fell  in  love 
and  became  indiscreet.  Shortly  after  defendant  took 
another  dairy  near  Vancouver  and  the  plaintiff  went 
there  in  his  employ.  Plaintiff  on  account  of  a  slight 
dispute  quit  work  in  July,  1912f,  and  went  back  to  the 
old  place  on  Palatine  Hill.  He  received  a  letter  from 
Mary  a  few  days  later  and  also  met  her.  On  August 
1,  1912,  they  were  married  without  the  knowledge  of 
her  parents.  They  went  to  Denver  where  plaintiff 
worl^ed  on  a  dairy  for  five  months.  They  then  went  to 
Washington  where  plaintiff  worked  on  a  country-place 
near  Bremerton  for  three  months.  About  April,  1913, 
they  came  to  Portland  having  about  $800.  Plaintiff 
worked  on  a  dairy  near  Scappoose,  she  did  housework 
in  Portland.    A  little  later  she  saw  her  parents,  and 
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plaintiff  with  his  wife  and  baby  went  to  her  parents' 
home  near  Vancouver  where  plaintiff  worked  until 
September,  1914,  when  the  plaintiff  rented  a  dairy- 
near  Holbrook,  purchasing  the  stock.  His  wife  re- 
mained with  her  parents  fo;r  the  first  month  until  the 
second  child,  Arnold,  was  bom.  The  plaintiff  was 
industrious  and  frugal.  He  sold  the  Holbrook  dairy 
realizing  $1,400  cash.  After  consultation  with  the  de- 
fendant, he,  together  with  his  partner  Zumwalt,  pur- 
chased the  Palatine  Hill  dairy  stock  and  fixtures  for 
$5,000,  paying  the  $1,400  cash,  and  with  Zutowalt  gave 
a  mortgage  to  Tapfer  for  $1,953.05,  and  assumed  a 
small  note.  Mr.  and  Mrs.  Schneider  purchased  Zum- 
walt's  interest  in  May,  1916.  Mrs.  Schneider  aban- 
doned plaintiff  September  5,  1916.  About  October  25, 
1916,  she  commenced  an  unsuccessful  suit  for  a 
divorce.  On  October  17,  1916,  Tapfer  foreclosed  the 
mortgage  for  $1,953.05  and  brought  action  on  the  note 
against  plaintiff  for  a  balance  of  $646  and  ousted  the 
plaiiitiff  from  the  premises. 

In  regard  to  the  relations  existing  between  the  plain- 
tiff and  his  wife  before  and  at  the  time  of  the  separa- 
tion, and  as  to  the  conduct  of  the  defendant,  part  of 
the  testimony  was  as  follows :  Theodore  Villiger,  wit- 
ness for  plaintiff,  testified  in  substance  that  he  had 
run  the  Palatine  Hill  dairy  and  sold  the  same  to  plain- 
tiff 'and  his  partner  Zumwalt  for  $5,000.  That  at  one 
time  defendant  said  plaintiff  Schneider  was  a  fool  and 
a  greenhorn,  and  that  kind  of  stuff,  and  was  no  busi- 
ness man;  that  he  could  see  that  defendant  did  not 
like  plaintiff.  Mrs.  Lillian  Reiser,  witness  for  plain-, 
tiff,  testified  to  the  effect  that  she  and  her  husband 
went  to  work  at  the  Palatine  Hill  dairy  August  25, 
1916;  that  they  lived  in  the  house  with  plaintiff  and 
his  wife  who  lived  as  happily  as  any  married  people 
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could ;  that  she  was  loving  to  him,  kissing  him,  spoke 
well  of  him,  and  never  complained;  that  Mr.  Tapfer, 
the  defendant,  was  there  at  the  home  of  plaintiff  on 
September  4^  1916,  the  day  before  his  wife  left  to  go 
home;  that  Mrs.  Schneider  expected  to  visit  her 
parents  and  had  made  arrangements  to  leave  the  little 
girl  with  the  witness ;  that  Mr.  Tapfer  told  his  daugh- 
ter she  'had  better  bring  both  children  with  her ;  that 
Mrs,  Schneider  said  she  would  be  back  in  a  week  or 
ten  days ;  that  she  never  came  back ;  that  plaintiff  sent 
the  witness  to  the  father  ^s  home  in  Washington  to  try 
to  beg  her  to  come  back,  *  *  and  that  evening  I  tried  to 
beg  her  to  come  back  home,  and  she  consented  that  I 
could  take  the  little  girl,  and  the  next  morning  she 
backed  out  and  said  I  could  not  take  her.'*  She  was 
then  living  in  her  father's  house;  that  the  witness  told 
Mr.  Tapfer  she  tried, to  coax  her  to  come  back,  and 
let  them  take  care  of  their  children  as  a  father  and 
mother  ought  to  do,  and  that  he  did  not  say  anything 
one  way  or  the  other;  that  on  the  fourth  day  of  Sep- 
tember, when  Mr.  Tapfer  came  to  plaintiff 's  home,  he 
was  there  during  dinnertime  and  that  Mrs.  Schneider 
was  sick  and  her  father  *' asked  her  how  she  was  get- 
ting along,  and  she  said  she  wasn't  any  better.  He 
asked  her  if  she  had  finished  paying  the  doctor's  bill. 
She  had  went  and  had  an  abortion  performed,  and  she 
said  'No,'  and  he  laid  down  a  twenty-dollar  gold 
piece  on  the  kitchen  table  for  her  to  go  and  finish  pay- 
ing the  doctor  bill."  That  the  next  morning  after 
Mrs.  Schneider  left  home,  Mr.  Tapfer  called  the  wit- 
ness over  the  telephone  twice  and  asked  her  if  Mary 
had  started,  she  was  supposed  to  meet  her  father  and 
go  home  with  him;  that  he  was  impatient  to  know 
whether  or  not  Mary  was  coming. 
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In  answer  to  the  question,  '^What  did  yon  tell  him 
on  the  second  call? 

"A.  I  told  him  she  said — ^he  said  for  her  to  come  tip 
to  your  office,  Von  Hoomissen's  office,  and  I  told  him 
that  was  where  she  was  going. 

**Q.  How  did  you  Know  she  was  coming  up  to  my 
office? 

**A.  That  is  what  she  told  me  to  tell  him  if  she 
missed  him.  She  would  meet  her  father  at  your 
office.*' 

She  left  that  morning  with  the  two  children. 

Emil  Reiser,  husband  of  the  former  witness,  testi- 
fied that  plaintiff  and  his  wife  got  along  well  together ; 
that  they  were  very  loving  and  affectionate. 

Anne  0  'Keef e,  witness  for  plaintiff,  testified  to  the 
purport  that  she  lived  on  Palatine  Hill  about  a  quarter 
of  a  mile  from  plaintiff  and  his  family,  and  that  she 
and  the  Schneiders  frequently  visited;  that  as  far  as 
she  could  see  Schneider  and  his  wife  got  along  as  nice 
as  any  married  couple,  they  were  jolly,  friendly  and 
affectionate,  they  always  had  lots  of  fun  together  in 
the  evening.  This  witness  stated  that  she  had  a  talk 
with  Mrs.  Schneider  when  she  was  very  sick ;  and  that 
she  said  **that  she  had  had  an  abortion  performed; 
that  he  [Schneider]  did  not  want  me  to  have  it  done.*' 
I  said,  *'I  would  never  tell  anybody  about  that,"  and 
she  said,  ''I  never  told  anybody  but  papa  i^nd  you, 
Mrs.  O'Keefe." 

Plaintiff,  Jacob  Schneider  testified  in  his  own  behalf 
in  substance  that  he  and  Mary  Tapfer,  the  daughter 
of  the  defendant,  were  married  August  1,  1912 ;  that 
before  they  were  married  he  worked  for  the  defendant 
on  the  Palatine  Hill  dairy  and  afterwards  near  Van- 
couver, commencing  1911;  that  he  quit  work  about  the 
last  part  of  July,  1912,  went  back  to  the  old  place  on 


June,  1919.]  Scuneidek  v,  TAPPEft.  559 

Palatine  Hill  and  worked  for  a  Mr.  Naegly  for  about 
two  weeks;  that  Mary  wrote  to  him  that  her  father 
wanted  him  to  quit  and  give  her  up;  that  they  were 
married  without  the  knowledge  of  her  parents,  and 
they  went  to  Denver,  Colorado,  where  they  remained 
about  five  months,  and  then  they  went  to  a  place  near 
Seattle  where  they  worked  about  three  months,  on  a 
farm.  That  about  the  12th  of  August,  1916,  Mrs. 
Schneider  told  him  as  follows : 

**She  said  she  told  her  papa  about  it,  that  she  was 
in  the  family  way,  and  he  told  her  to  go  to  the  doctor 
to  have  an  operation  performed.  I  told  her  on  the 
phone  I  would  not  do  such  a  thing.  That  as  long  as 
God  give  me  two  children  he  could  give  us  another  one 
and  I  was  willing  to  raise  the  child.'* 

That  after  his  wife  left  him  September  5th,  he  went 
to  see  her  three  times.  The  first  time  about  the  middle 
of  September.  About  that  time  Mr.  Von  Hoomis^en 
told  him,  **Well,  Jake,  your  wife  was  here  and  she  told 
me  she  won't  go  back  to  you."  I  said,  **What  is 
wrong?"  And  he  said,  *'She  said  she  don't  want  any 
more  children."  That  about  ten  or  twelve  days  after 
his  wife  left  him,  after  writing  two  letters,  he  went  to 
Mr.  Tapfer's  and  asked  to  see  Mary,  and  asked  where 
she  was ;  that  her  father  told  him  she  was  in  the  City 
of  Portland;  that  his  wife  afterwards  told  him  she 
was  cooking  for  a  straw-baling  crew  about  a  mile  and 
a  ^alf  from  her  father's  place;  that  when  he  worked 
for  the  defendant  *'he  was  cross  and  rough  against 
me";  that  defendant  called  him  an  ''ignorant  fool" 

and  ''crazy,"  he  even  called  me  "a  s of-a-b "; 

that  when  the  children  cried  defendant  said  they 
"were  just  like  the  old  man";  that  his  wife  told  him 
that  her  father  told  her  a  few  times  that  "as  long  as 
she  lives  with  me   she  wouldn't  get  nothing.     She 
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wouldn^t  get  nothing  from  him."  That  he  had  only 
seen  his  wife  to  speak  to  her  in  the  lawyer's  oflBce  once 
since  she  left  him;  that  he  begged  her  to  come  back 
and  that  he  begged  her  father  to  give  her  back;  that 
there  was  no  dispute  or  trouble  when  his  wife  left  him. 
The  plaintiff  further  testified  that  the  defendant  told 
him  to  his  face  that  he  was  a  fool ;  that  he  was  a  green, 
ignorant  foreigner;  *Hhat  I  was  no  man  for  Mary.'' 
Mrs.  Mary  Schneider,  as  a  witness  for  the  defendant, 
in  answer  to  the  question,  **Why  did  you  leave  him 
[plaintiff]  the  last  timef 

**A.  Because  h^  had  gotten  me  into  the  family  way, 
and  I  had  an  abortion  performed,  and  h^  had  called 
me  a  murderess  and  treated  me  without  any  considera- 
tion whatever,  and  he  demanded  me  to  work  just  as 
hard  after  that  operation  as  when  I  was  in  perfect 
health,  and  I  was  so  worn  down  and  run  down  and  sick 
that  I  couldn't  stand  it  to  live  with  him  dny  longer, 
and  that  was  the  reason  I  left.  I  thought  if  I  stayed 
with  him  any  longer  my  years  were  numbered." 

There  was  direct  evidence  tending  to  show  that  the 
defendant  stated  to  plaintiff  that  he  was  a  fool  and  an 
ignorant  foreigner;  **that  he  was  no  man  for  Mary"; 
and  that  the  defendant  was  instrumental  in  influencing 
Mary  Schneider  to  leave  plaintiff's  home  when  he  told 
her  on  September  4, 1916,  the  day  before  she  left  that 
''you  better  come  out  with  tne  and  take  the  children 
along";  that  the  defendant  had  furnished  his  daughters 
with  money  when  the  husband  had  refused  to  supply 
her  with  funds  for  the  purpose  desired,  and  the  fur- 
ther fact  that  he  inquired  of  Mary  whether  she  had 
finished  paying  the  doctor  and  let  her  have  $20  for  that 
purpose;  that  before  Mary  left,  defendant  had  a  con- 
versation with  her  in  the  German  language  which  the 
witness  Mrs.  Reiser,  who  was  present,  could  not  under- 
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stand,  and  that  when  Mrs.  Reiser  at  plaintiff  ^s  request 
went  to  defendant's  home  after  the  separation  to  in- 
duce the  wife  to  return  to  her  husband's  house,  and 
she  consented  to  let  Mrs.  Reiser  take  the  little  girl 
with  her  upon  her  return,  that  when  Mrs.  Reiser  was 
talking  to  the  defendant  and  Mrs.  Schneider  both  in 
regard  to  the  matter,  the  defendant  said  nothing  and 
did  not  attempt  to  induce  the  wife  to  return  to  her 
home ;  that  on  the  following  morning  the  wife  changed 
her  mind  and  refused  to  let  the  child  return  with  Mrs. 
Reiser,  and  further  that  when  plaintiff  visited  the  de- 
fendant's home  to  beg  his  wife  to  return  the  defend- 
ant told  plaintiff  his  wife  was  in  Portland,  when  she 
was  only  a  short  distanoe  away  cooking  for  straw- 
balers  ;  that  the  wife  left  her  husband  on  September  5, 
1916,  and  never  returned ;  that  when  she  left  she  went 
direct  to  the  office  of  an  attorney  who  had  done  her 
father's  business  for  about  two  years  before  that  time, 
and  consulted  him  in  regard  to  obtaining  a  divorce; 
that  defendant  telephoned  to  Mrs.  Reiser  about  meet- 
ing his  daughter  at  the  law  office. 

From  the  statement  of  defendant  to  the  wife  at  the 
time  of  the  money  transaction  on  September  4,  1916, 
and  the  other  circumstances  in  evidence,  the  jury 
might  fairly  believe  that  the  defendant  knew  about  the 
criminal  operation  and  that  defendant  aided  and  en- 
couraged Mrs.  Schneider  in  having  the  same  per- 
formed against  the  will  of  her  husband ;  that  defend- 
ant maliciously  influenced  his  daughter  to  leave  her 
husband  and  remain  away  from  her  home ;  that  when 
she  left  it  wag  understood  between  her  and  her  father 
that  she  was  not  going  to  her  father's  home  for  a  visit 
only,  but  to  remain. 

92  Or.- 
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It  is  the  claim  of  defendant's  counsel  that  the  wit- 
ness Lillian  Eeiser  **  squarely  perjured  herself  in  rela- 
tion to  this  transaction,  and  having  heard  of  the  pass- 
ing of  the  $20  declared  she  saw  it  given/'  This  is 
certainly  a  very  material  incident  as  testified  to  by 
Mrs.  Reiser,  but  the  truth  or  falsity  of  her  statement 
is  a  question  solely  for  the  jury  to  determine.  It  is 
contended  on  behalf  of  defendant  that  the  testimony 
ifi  regard  to  the  defendant  letting  Mrs.  Schneider  have 
money  for  a  certain  purpose  had  no  relation  to  the 
condition  of  the  mind  of  the  wife,  and  was  incompe- 
tent, but  the  jury  evidently  came  to  a  different  conclu- 
sion in  regard  to  the  matter.  This  was  the  situation : 
Mrs.  Schneider  had  solicited  the  consent  of  her  hus- 
band to  have  the  operation  performed  and  funds  to 
pay  for  the  same,  and  had  been  refused.  She  then 
states  that  she  went  to  her  father  and  told  him  her 
trouble,  and  received  his  approval  and  the  money  to 
pay  the  expense.  Could  the  jury  not  believe  from  this 
that  it  would  tend  to  lower  the  plaintiff  in  the  estima- 
tion of  his  wife  in  failing  to  do  for  her  what  her  father 
was  willing  to  doT  In  her  mind  this  was  an  important 
matter  and  according  to  her  version  as  a  witness  re- 
lated to  the  cause  of  her  leaving  the  plaintiff. 

Malice  need  not  consist  of  open  and  aflSrmative 
declarations,  but  may  be  indicated  by  conduct  and  acts 
and  in  determining  whether  the  defendant  acted  mali- 
ciously it  is  necessary  to  consider  the  circumstances, 
situation  and  relationship  existing  between  the  par- 
ties: Leavell  v.  Leavell,  122  Mo.  App.  654  (99  S.  W. 
460).  Some  of  the  evidence  is  circumstantial  and  a 
large  part  of  the  testimony  is  contradicted  by  defend- 
ant. Nevertheless,  it  cannot  by  any  process  of  rea- 
soning be  said  that  there  was  no  competent  evidence 
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to  support  the  verdict.  In  considering  the  testimony 
in  this  case,  we  should  hot  lose  sight  of  the  fact  that 
according  to  the  result  of  the  divorce  proceeding  the 
plaintiff  Jacob  Schneider  was  not  at  fault.  Frond  that 
result  it  does  not  appear  that  there  was  any  necessity 
for  the  defendant  Tapf er  to  interfere  and  care  for  his 
daughter.  The  weight  of  the  evidence  and  the  credi- 
bility of  the  witnesses  are  solely  for  the  consideration 
of  the  jury.  There  were  no  exceptions  saved  to  the 
charge  of  the  court  to  the  jury.  Much  of  the  testi- 
mony was  detailed  by  the  witnesses  without  objection, 
both  sides  giving  their  version  of  all  the  main  facts 
and  circumstances  of  the  case.  In  Price  v.  Price,  91 
Iowa,  693  (60  N.  W.  202,  51  Am.  St.  Rep.  360,  29 
L.  R.  A.  150),  an  action  by  the  wife  against  the  parents 
of  the  husband  for  alienation  of  the  husband's  affec- 
tion, it  was  held  that  evidence  that  the  defendants  had 
threatened  the  husband  with  disinheritance  if  he  con- 
tinued to  live  with  plaintiff ;  that  while  living  happily 
with  plaintiff  he  received  letters  from  defendants 
which  he  refused  to  show  plaintiff  and  immediately 
thereafter  left,  was  competent  to  sustain  a  verdict  for 
plaintiff.  In  the  present  case  the  threat  that  plain- 
tiff's wife  would  receive  nothing  from  defendant  as 
long  as  she  lived  with  plaintiff  is  practically  identical 
with  that  in  the  Iowa  case.  The  conversation  defend- 
ant had  with  his  daughter  in  German  just  before  she 
left  the  plaintiff  corresponds  with  the  suppressed  let- 
ter in  the  case  mentioned.  It  was  for  the  jury  to  draw 
their  own  inference  from  these  facts  and  circumstances 
taken  in  connection  with  the  other  testimony  in  the 
case. 

In  passing  upon  a  motion  for  nonsuit  on  review,  the 
appellate  court  will  gjive  the  plaintiff  the  benefit  of  all 
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the  legitimate  inferences  that  may  fairly  be  drawn 
from  the  evidence.  An  assignment  of  error  in  deny- 
ing such  motion  will  be  sustained  only  when  there  is 
no  legitimate  room  for  a  difference  of  opinion  as  to 
the  effect  of  the  evidence,  and  when  the  court  can  say 
that  there  is  no  evidence  tending  to  support  the  ver- 
dict in  some  essential  particular;  this  although  the 
testimony  of  plaintiff  is  contradicted  by  that  of  the 
defendant :  Article  VEE,  Section  3,  Constitution  of  Ore- 
gon; Crowder  v.  Tavovich,  84  Or.  41' (164  Pac.  576); 
Sink  y.  Allen,  79  Or.  78  (154  Pac.  415) ;  Johnson  v. 
Portland  Ry.,  Z.  &  P.  Co.,  79  Or.  403  (155  Pac.  375). 

The  reciprocal  obligations  of  parent  and  child  en- 
dure through  life,  and  the  duty  of  discharging  these 
divinely  instilled  obligations  cannot  be  abrogated  by 
the  child's  marriage.  The  parent  may  in  good  faith 
counsel  and  advise  his  daughter  who  has  contracted 
an  unhappy  marriage,  and  may  care  for  her  in  the 
parental  home  even  against  the  expressed  wish  of  the 
unfaithful  husband :  Tucker  v.  Tucker,  74  Miss.  93,  98 
(19  South.  955,  32  L.  R.  A.  623).  Hence  in  an  action 
against  the  father  of  plaintiff's  wife  for  the  alienation 
of  the  latter 's  affection,  it  is  incumbent  upon  the  plain- 
tiff to  show  that  the  defendant  was  actuated  by  malice. 
In  such  a  case  the  father  under  the  cloak  of  parental 
kindness  toward  his  daughter  has  no  license  to  tran- 
scend both  divine  and  human  laws  and  counsel,  en- 
courage or  aid  the  wife  in  the  advancement  of  a 
petty  whim  or  desire  to  have  a  criminal  operation 
performed. 

Taking  into  consideration  all  of  the  acts  and  conduct 
of  the  defendant,  his  demeanor  toward  plaintiff,  his 
statements  to  plaintiff,  and  his  action  soon  after  the 
wife  left  plaintiff,  in  harshly  foreclosing  the  mortgage 
on  the  dairy  property  when  plaintiff  had  succeeded  in 
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reducing  his  indebtedness  during  the  short  time  that 
he  run  the  dairy  under  somewhat  adverse  circum- 
stances, and  attaching  plaintiff's  property,  and  oust- 
ing the  plaintiff  from  the  dairy  farm,  it  was  for  the 
jury  to  say  whether  the  defendant  evinced  malice 
toward  plaintiff.  There  was  evidence  tending  to  show 
such  malice.  A  careful  reading  of  all  of  the  testimony, 
some  of  which  has  been  referred  to,  leads  us  to  con- 
clude that  there  was  no  error  in  overruling  the  motion 
for  a  nonsuit. 

Another  assignment  of  error  is  directed  to  a  con- 
versation between  plaintiff  and  Mary  Tapfer  immedi- 
ately prior  to  their  marriage,  in  which  she  told  the 
plaintiff  that  her  father  and  mother  **  wanted  her  to 
quit  altogether.''  It  was  plaintiff's  contention  that 
because  of  the  runaway  marriage  and  other  circum- 
stances pertaining  to  their  union,  defendant  cherished 
a  feeling  of  hostility  toward  him.  This  conversation 
threw  a  mere  sidelight  on  the  conditions  existing  at  the 
time  of  the, marriage.  *  The  defendant  went  into  the 
same  subject  in  his  testimony.  This  testimony  was  of 
the  same  nature  as  that  heretofore  discussed.  There 
was  no  reversible  error  in  admitting  the  same. 

The  cause  was  fairly  submitted  to  the  jury.  The 
judgment  of  the  lower  court  should  be  affirmed. 
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Argued  March  7,  reversed  and  remanded  April  1,  rehearing  denied  June 

17,  1919. 

ASKAY  V.  MALONEY. 

(179  Pac.  899.) 

Municipal    Corporations— Detectives — Complaint    Against    Surety—^ 
Statement  of  Necessity  for  Undertaking. 

1.  Complaint  against  cit^  detectives  and  their  ^surety  for  death  of 
a  third  person  from  an'  accidental  shooting  as  the  detectives  were 
recapturing  an  escaped  prisoner  must  properly  plead  the  legal  neces- 
sity for  the  surety's  undertaking  described. 

Pleading  —  Conclusion  of  Law  —  Complaint  Against  Snrety — Legal 
Necessity  for  Undertaking. 

2.  Complaint  against  police  detectives  and  surety  for  death  from 
accidental  sliiooting  of  third  person  as  detectives  were  recapturing  es- 
caped prisoner,  which  alleged  that  on  a  given  date,  "in  accordance 
with  the  law  covering  such  cases/'  the  surety  entered  into  a  bond  or 
undertaking,  merely  pleaded  a  conclusion  of  law  as  to  legal  necessity 
for  undertaking,  and  was  insufficient;  Section  90,  L.  O.  L.,  providing 
that  reference  to  ordinance  or  enactment  by  its  tit1,e  and  date  of  ap- 
proval shall  be  sufficient,  not  having  been  complied  with. 

Bvidence— Judicial  Notice — ^Municipal  Charter. 

3.  Under  Laws  of  1917,  page  514,  Supreme  Court  must  take  judicial 
notice  that  on  December  25,  1914,  the  City  of  Portland  was  working 
under  the  charter  which  went  into  effect  July  1,  1913,  as  revised  by 
the  council  of  the  city,  August  19,  1914;  the  charter  having  been  filed 
as  required. 

Officers — ^Requirement  of  Bond — Signature. 

4.  Though  the  requirement  that  an  official  "give  a  bond"  does  not 
necessarily  ,mean  that  he  must  sign  it,  or  that  his  signature  is  essen- 
tial to  its  validity,  unless  he  does  sign  it  he  is  not  directly  liable 
upon  it  as  a  matter  of  contract. 

Officers — Official  Undertaking— Liability  With  Surety. 

5.  An  officer,  on  the  official  undertaking  or  bond  executed  by  him, 
may  be  sued  jointly  with  his  surety  for  damages  resulting  from  mis-* 
conduct  in  office,  if  the  stipulations  of  the  instrument  cover  the  situa- 
tion involved. 

Municipal  Corporations — ^DetectlYes—Suretles — Collateral  Besponslbll- 
Ity — "Beimburse.'' 

6.  Where  undertaking  of  surety  company  was  to  "reimburse"  a  city 
for  any  loss  sustained  by  reason  of  failure  faithfully  to  discharge 
their  duties  of  city  detectives  named  in  attached  schedule,  responsi- 
bility of  surety  was .  not  concurrent,  but  collateral  and  successive, 
while  that  of  detectives  was  primary;  "reimburse"  meaning  to  replace 
as  equivalent  for  what  has  been  taken,  lost  or  expended,  to  refund, 
pay  back  or  restore,  indicating  a  secondary  liability. 
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Appeal  and  Srror— Law  of  CaM— Baling  on  Fonner  Appeal— Limita- 
tion. 

7.  Buling  on  former  appeal  that  demurrer  to  complaint  on  partic- 
ular ground  was  not  well  taken  is  the  law  of  the  ease,  but  its  effect 

must  be  limited  strictly  to  its  extent.  \^ 

Pleading — ^Election  Between  Tort  and  Contract — ^Bight  of  Defendant. 

8.  City  detectives  and  surety  for  them,  sued  for  accidental  shooting 
of  third  person  by  detectives  while  retaking  escaped  prisoner,  hlid 
right  to  compel  plaintiff  to  elect  between  two  causes  of  action,  one 
for  tort,  other  on  contract,  stated  in  complaint,  only  liability  of  de- 
tectives as  disclosed  being  for  tort,  while  breach  of  contract  alone 
could  be  attributed  to  surety. 

Trial— Bnllng  as  to  Duty  to  Produce  Evldenca— Statement  as  to  Bhlft- 
'   ing  of  Burden. 

9.  Court  cannot  tell  jury  that  party  holding  affirmative  of  an  issue  ' 
has  sustained  burden  of  proof  at  any  stage  of  the  case,  and  that  it 

then  shifts. 

Trial— Instmctlon*— Interference  Wltli  Province  of  Jury. 

10.  In  view  of  Sections  720,  910,  868,  L.  O.  L.,  instructions  as  to 
shifting  of  burden  of  proof  held  erroneous  as  interfering  with  jury's 
province  to  act  as  exclusive  judges  of  effect  and  value  of  evidence. 

Arrest — ^Arrest  Without  Warrant — ^Blght  of  Officers — Suspicion. 

11.  Under  Section  1763,  L.  O.  L.,  city  detectives  held  within  their 
rights  and  duties  when  they  ftrrested  without  a  warrant  in  a  ealoon 
a  person  suspected  of  robbery  who  had  in  his  possession  the  stolen 
watch. 

Municipal  Oorporationa— Detectives— Escape  of  Prisoner— Bight  to 
Shoot. 

12.  Under  feections  1760,  1909,  L.  O.  L.,  city  detectives,  who  had 
properly  arrested  without  warrant  one  who  had  stolon  a  watch,  were 
in  the  proper  performance  of  their  duty  when  they  shot  at  the  thief 
on  his  escape  to  prevent  his  getting  away. 

Municipal  Corporations — ^Detectives — ^Action  in  Bond — Pleading. 

13.  Complaint  against  city  detectivet  and  their  surety  that  the  de- 
tectives "carelessly  and  negligently,  and  without  care  or  caution,  dis- 
regarding the  fact  that  said  street  intersection  was  a  place  where 
passengers  and  people  were  likely  to  be,"  shot  at  a  thief  to  prevent 
his  escape,  properly  charged  negligence;  the  adverbs  being  a  proper 
component  of  the  allegation. 

Municipal  Corporations  —  City  Detectives  —  Negligence  —  Action  on 
Bond— Burden  of  Proof. 

14.  On  complaint  against  city  detectives  end  their  surety  for  hav- 
ing carelessly  and  negligently,  disregarding  character  of  street  inter- 
section as  place  where  people  were  likely  to  be,  shot  plaintiff's  de- 
cedent in  attempt  to  recapture  escaped  thief,  it  was  incumbent  on 
plaintiff  to  prove  occurrence  of  mishap,  and  alleged  negligence  of 
detectives  which  brought  it  about. 
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Municipal  OorporaUoiui — City  Detectives— Duty  of  Oare  in  ^^^^M^g 
Thief.  y 

15.  City  detectives,  in  retaking  in  the  street  a  thief  who  had  escaped 
from  their  cnst'ody,  were  under  duty  to  act  with  reasonable  prudence 
to  avoid  injury  to  innocent  persons,  ajid  should  have  ubed  more  cau- 
tion in  firing  upon  the  thief  with  pistols  than  if  merely  grappling 
with  him. 

Ifinnicipal    Oorporatioiuh--Cit7   Detectivea— Negligence   in   Retaking 
Thief— Question  for  Jury. 

16.  Whether  city  detectives  under  all  circumstances  were  negli- 
gent in  shooting  in  street  at  thief  escaped  from  their  custody,  thus 
accidentally  killing  plaintiff's  decedent,  held  a  question  for  the  jury, 
in  action  against  such  detectives  and  their  surety. 

From  Multnomah:  Geobge  Qt.  Binqham,  Judge. 

Department  L 

This  is  the  second  appeal  ^of  this  case.  The  former 
opinion  may  be  read  in  85  Or.  333  (166  Pac.  29).  The 
defendant  Southwestern  Surety  Company  had  relied 
solely  on  its  general  demurrer  to  the  complaint  but 
when  the  case  was  reversed  it  filed  an  answer  challen- 
ging certain  allegations  of  the  complaint,  admitting 
giving  two  several  bonds,  one  for  each  of  the  individ- 
ual ^defendants,  and  setting  up  substantially  that  the 
detective  defendants  had  arrested  one  John  Jones,  who 
had  committed  a  felony ;  that  he  escaped  and  in  their 
effort  to  recapture  him  it  became  necessary  to  shoot 
at  him,  in  doing  which  with  due  circumspection  the 
defendant  Swennes  fired  and  by  chance  a  bullet  from 
his  revolver  struck  the  hard-surface  pavement  or  some 
other  intervening  object,  whereby  it  was  deflected  from 
its  true  line  of  aim  and  struck  the  plaintiff 's  decedent, 
without  fault  or  negligence  on  the  part  of  Swennes. 
Eeferring  to  the  very  full  statement  in  the  former 
report  of  this  case  for  particulars,  it  is  enough  to  say 
that  the  salient  facts  are  that  the  two  detectives,  de- 
fendants here,  had  arrested  one  Jones  for  robbery, 
finding  on  him  some  of  the  property  taken  from  the 
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victim  he  had  robbed,  and  while  they  were  taking  the 
prisoner  to  the  city  jail  he  broke  away  and  was  escap- 
ing on  Pine  Street  in  Portland.  After  hot  pursuit 
and  commanding  him  to  halt,  the  detectives  fired  at 
him  as  he  continued  to  run.  At  the  same  time  a 
street-car  in  which  the  decedent  Askay  was  riding  was 
passing  along  Fifth  Street,  crossing  its  intersection 
with  Pine  Street,  and  a  bullet  entered  the  street-car 
window  and  killed  Askay. 

The  bond  given  recites  that  the  ordinance  of  the 
City  of  Portland  require  each  member  of  the  police 
force  thereof  to  give  a  bond;  that  the  Southwestern 
Surety  Company  has  by  bids  made  to  the  city  signi- 
fied its  willingness  to  issue  bonds,  and  that  certain  em- 
ployees have  been  duly  appointed  members  of  the 
police  ^force,  and  then  .undertakes  to  reimburse  the 
City  of  Portland  or  any  person,  ''for.  any  loss  sus- 
tained by  reason  of  the  failure  of  any  persons  named 
in  the  schedule  hereto  attached,  or  additions  thereto, 
as  hereinafter  provided,  *  *  to  faithfully  discharge 
all  the  duties  of  their  respective  offices  according  to 
the  true  intent  and  meaning  of  said  ordinances,  and 
failure  to  make  payment  for  any  and  all  damages,  that 
may  be  adjudged  against  them  by  any  tribunal  for  the 
illegal  arrest,  imprisonment  or  injury  by  him  to  any 
person,"  for  the  year  ending  February  2,  1915.  The 
individual  detectives  did  not  sign  this  undertaking  and 
its  terms  do  not  indicate  that  it  was  intended  they 
should  subscribe  it.  It  was  executed  by  the  insurance 
company  alone,  while  the  names  of  the  individual  de- 
fendants are  said  to  be  recited  in  the  schedule  attached 
to  the  instrument. 

We  remember  that  the  complaint  narrates  the  ap- 
pointment of  the  detectives  as  police  officers,  the  cor- 
porate existence  of  the  insurance  company  and  also  of 
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the  city,  describes  the  situation  at  the  intersection  of 
Fifth  and  Pine  Streets  and  declares  that  on  December 
25, 1914,  while  the  plaintiff's  decedent  was  a  passenger 
on  the  street-car  at  that  point,  the  policemen  "com- 
menced to  discharge  and  did  discharge  revolvers,  and 
thereby  caused  leaden  bullets  to  be  promiscuously  sent 
towards  the  street-car  upon  which  plaintiff's  intestate 
was  then  riding,  and  the  said  defendants,  Patrick  B. 
Maloney  and  Tom  Swennes,  at  said  time,  each  holding 
and  discharging  revolvers,  carelessly  and  negligently, 
and  without  care  or  caution,  disregarding  the  fact  that 
said  intersection  was  a  place  where  passengers  and 
people  were  likely  to  be,  discharged  said  revolvers  and 
caused  one  of  said  leaden  bullets  to  strike  plaintiff's 
intestate,"  whereby  he  was  killed.  It  is  further 
charged  that  the  officers  mentioned  carried  revolvers 
by  virtue  of  their  official  capacity  and  pretended  to 
be  in  discharge  of  their  regular  duties  at  the  time  in 
that  they,  /'although  without  justification,  were  dis- 
charging their  said  revolvers  towards  a  person  whom, 
as  said  police  officers,  they. and  each  of  them  had 
arrested  and  taken  into  custody." 

The  defendants,  challenging  the  complaint  in  mate- 
rial particulars,  urge  as  a  justification  that  the  party 
arrested  had  committed  the  felony  of  robbery,  for 
which  they  had  taken  him  into  custody;  that  he  es- 
caped while  they  were  conducting  him  to  the  city  jail 
and  after  pursuing  him  and  commanding  him  to  halt 
they  fired  at  him,  using  due  care  and  caution,  and  the 
killing  of  Askay  was  the  result  of  unavoidable  acci- 
dent. This  matter  was  traversed  by  the  reply.  From 
a  verdict  and  judgment  in  favor  of  the  plaintiff  the 
defendants  have  appealed. 

Bbvebsed  and  Remanded. 
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For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Henry  J.  Bigger,  Mr.  Stanley  Myers  and  Mr. 
Chester  V.  Dolph,  with  an  oral  argument  by  Mr. 
Bigger. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Richards  (&  Richards  and  Mr.  Coy  Burnett, 
with  oral  argmnents  by  Mr.  Oren  R.  Richards  and  Mr. 
Burnett 

BUENETT,  J. — ^1, 2.  In  passing,  it  is  proper  to  note 

that  as  stated  in  29  Cyc.  1451, 

**The  purpose  of  an  official  bond  being  to  protect 
the  government  from  loss  due  to  the  improper  per- 
formance of  an  official  duty,  as  well  as  to  insure  the 
proper  performance  of  such  official  duty,  a  bond  pur- 
porting to  be  an  official  bond,  given  when  not  required 
by  the  law,  has  no  legal  effect.'? 

This  is  well  supported  by  authority.  It  is  laid  down 
in  Malheur  County  v.  Carter,  52  Or.  616  (98  Pac.  489), 
that  the  complaint  itself  nmst  show  the  authority  for 
taking  an  official  bond  and  that  the  recitals  of  the'  in- 
strument itself  are  not  sufficient  for  that  purpose.  It 
would  seem  to  be  necessary,  therefore,  that  the  com- 
plaint should  properly  plead  the  legal  necessity  for 
*Jie  undertaking  described  in  the  complaint.  The  alle- 
gation of  that  pleading  in  the  instant  case  is,  **that 
on  the  twenty-eighth  day  of  February,  1914,  in  accord- 
ance with  the  law  covering  such  cases,  the  Southwest- 
ern Surety  Company  entered  into  a  bond  or  under- 
taking, *'  a  copy  being  attached  as  an  exhibit.  To  state 
that  this  instrument  was  executed  ''in  accordance  with 
the  law  covering  such  cases,''  is  but  to  state  a  con- 
clusion of  law,  and  is  not  the  averment  of  a  fact. 
Under  Section  90,  L.  0.  L.,  it  is  sufficient  to  refer  to 
the  ordinance  or  enactment  of  any  incorporated  city 
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or  town  by  its  title  and  the  Hate  of  its  approval  in 
stating'  a  right  derived  therefrom ;  but  it  is  essential 
that  this  section  should  be  complied  with  if  the  plain- 
tiff would  show  the  validity  of  the  undertaking  upon 
which  he  relies. 

3-5.  The  occurrence  narrated  in  the  complaint  took 
place,  as  stated  therein,  December  25,  1914.  At  that 
time  the  City  of  Portland  was  working  under  the  char- 
ter which  went  into  effect  July  1,  1913,  as  revised  by 
the  council  of  the  municipality  August  19,  1914.  Of 
this  we  must  take  judicial  notice:  Chap.  273,  p.  514, 
Laws  1917;  Crowe  v.  Albee,  87  Or.  148  (169  Pac.  785). 
That  charter  contains  no  direct  reference  to  the  duty 
of  a  police  officer  to  file  an  undertaking.  While,  as 
taught  in  Clark  v.  Bank  of  Hennessy,  14  Okl.v572  (79 
Pac.  217,  2  Ann.  Cas.  219),  ''giving  a  bond'*  by  an 
official  does  not  necessarily  mean  that  he  must^  sign  it 
or  that  his  signature  is  essential  to  its  validity,  unless 
he  does  sign  it  he  is  not  directly  liable  upon  it  as  a 
matter  of  contract.  We  are  not  unmindful,  indeed, 
tha^  under  Section  349,  L.  0.  L.,  when  a  public  officer 
by  official  misconduct  forfeits  his  official  imdertaking 
or  other  surety  or  renders  his  sureties  therein  liable 
thereon,  any  person  injured  by  such  misconduct,  or  the 
one  entitled  to  the  benefit  of  such  surety,  may  main- 
tain an  action  thereon  in  his  own  name  against  the 
officer. and  his  sureties.  This  can  mean  nothing  more 
than  that  upon  an  instrument  executed  by  the  officer 
he  may  be  sued  jointly  with  his  sureties  for  damages 
resulting  from  his  misconduct  in  office,  if  the  stipula- 
tions of  the  instrument  cover  the  situation  involved. 

6.  A  perusal  of  the  undertaking  here  in  question 
shows  no  more  than  that  the  surety  company  collater- 
ally undertook  to  indemnify  the  city  or  anyone  injured 
by  the  malfeasance  of  the  individual  defendants.    The 
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deduction  is  that  the  latter  are  not  directly  liable  as 
upon  contract.  It  is  not  intimated  in  the  pleadings 
that  they  gave  a  bond.  According  to  the  complaint, 
if  culpable  at  all,  they  committed  a  tort  and  not  a 
breach  of  the  contract;  while  on  the  other  hand  the 
surety  company,  if  liable  at  all,  is  chargeable  only 
upon  contract  and  not  for  tort.  The  responsibility  of 
the  company  is  not  concurrent,  but  collateral  and  suc- 
cessive, while  that  of  the  individual  defendants  is  pri- 
mary. The  undertaking  of  the  company  was  to  **  re- 
imburse, ' '  which  means  to  replace  as  an  equivalent  for 
what  has  been  taken,  lost  or  expended,  to  refund,  pay 
back,  restore:  7  Words  &  Phrases,  6051,  indicating 
clearly  a  secondary  liability. 

7, 8.  It  is  the  law  of  the  case  because  so  laid  down 
in^  the  former  decision  herein,  that  the  demurrer  on 
this  ground  was  not  well  taken.  The  effect  of  that 
.  ruling,  however,  must  be  limited  strictly  to  that  ex- 
tent. What  is  said  here  leads  to  the  conclusion  that 
the  Circuit  Court  was  in  error  in  not  compelling  the 
plaintiff  to  elect  between  the  two  causes  of  action 
stated  in  the  complaint,  the  one  for  tort  and  the  other 
on  contract.  It  was  a  right  of  the  defendants  that  an 
election  should  be  compelled:  Hay  den  v.  Pearce,  33 
Or.  91  (52  Pac.  1049) ;  High  v.  Southern  Pac.  Co.,  49 
Or.  98  (88  Pac.  961) ;  Harvey  v.  Southern  Pac.  Co., 
46  Or.  505  (80  Pac.  1061) ;  Swa^k  v.  Moisan,  85  Or. 
662  (166  Pac.  962).  The  canon  laid  down  by  the  case 
last  cited  is  in  substance  that  to  require  an  election  it 
must  be  impossible  for  both  causes  of  action  simul- 
taneously to  be  true.  The  plaintiff 's  averment  is  that 
the  company,  not  the  other  defendants,  entered  into 
a  bond  **to  indemnify  and  pay  any  damages  which  any 
person  might  suffer  by  reason  of  neglect  or  injury 
caused  by  said  Patrick  Maloney  or  said  Tom  Swen- 
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nes/'  Her.e,  as  the  plaintiflf's  grievance  is  stated  in 
the  complaint,  it  is  impossible  for  a  liability  on  the 
bond  to  become  a  fact  nntil  the  damages  for  the  tort 
have  been  adjudicated  in  the  terms  of  the  imdertak- 
ing.  The  police  oflBcers  had  not  executed  any  bond. 
For  all  that  appears  in  the  complaint  they  may  have 
been  utterly  ignorant  of  its  existence.  Their  only  lia- 
bility, as  disclosed  by  the  plaintiff's  pleading,  is  for 
tort,  and  breach  of  the  contract  is  all  that  can  be  at- 
tributed to  the  company.  The  court  was  in  error  in 
not  requiring  an  election. 

9, 10.  The  defendants  complain  that  the  court  was 
wrong  in  giving  to  the  jury  the  seventh  and  eighth 
instructions,  as  follows : 

•'(7)  But  when  the  testimony  shows  that  weapons, 
pistols,  in  the  hands  of  Mr.  Maloney  and  Mr.  Swennes, 
killed  a  man  when  they  had  control  of  these  weapons, 
it  then  devolves  upon  Mr.  Swennes  and  Mr.  Maloney 
to  show  that  the  killing  was  unintentional,  and  with- 
out negligence  or  fault  upon  their  part. 

*'  (8)  When  the  plaintiff  has  shown  the  death  of  his 
intestate  by  a  bullet  that  came  from  the  pistols  of 
those  officers  the  burden  is  then  shifted  to  the  defend- 
ants to  show  that  it  was  unintentional  and  without 
fault,  negligence  or  carelessness  upon  their  parf 

The  rule  is  thus  stated : 

'*The  term  'burden  of  proof  has  two  distinct  mean- 
ings. By  the  one  is  meant  the  duty  of  establishing  the 
truth  of  a  given  proposition  or  issue  by  such  a  qiuin- 
tum  of  evidence  as  the  law  demands  in  the  case  in 
which  the  issue  arises ;  by  the  other  is  meant  the  duty 
•of  producing  evidence  at  the  beginning  or  at  any  sub- 
sequent stage  of  the  trial,  in  order  to  make  or  meet  a 
prima  facie  case.  Generally  speaking,  the  burden  of 
proof,  in  the  sense  of  the  duty  of  producing  evidence, 
passes  from  party  to  party  as  the  case  progresses, 
while  the  burden  of  proof,  meaning  the  obligation  to 
establish  the  truth  of  the  claim  by  a  preponderance  of 
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evidence,  rests  throughout  upon  the  party  asserting 
the  affirmative  of  the  issue,  and  unless  he  meets  this 
obligation  upon  the  whole  case  he  fails.  This  burden 
of  proof  never  shifts  during  the  course  of  a  trial,  but 
remains  with  him  to  the  endV :  10  E.  C.  L.  897 ;  Mohley 
V.  Lyon,  134  Qa.  125  (67  S.  E.  668,  137  Am.  St.  Rep. 
213, 19  Ann.  Cas.  1004) ;  Supreme  Tent  K.  M.  v.  SteMs- 
land,  206  HI.  124  (68  N.  E.  1098,  99  Am.  St.  Rep.  137) ; 
Shephard  v.  Western  Union  T.  Co,,  143  N.  C.  244  (55 
S.  E.  704, 118  Am.  St.  Rep.  796) ;  Boardman  v.  Lorent- 
zen,  155  Wis.  566  (145  N.  W.  750,  52  L.  R.  A.  (N.  S.) 
476) ;  Tourtellot  v.  Rosebrook,  11  Met.  (Mass.)  460. 

In  connection  with  the  duty  of  producing  evidence 
which  may  devolve  upon  one  or  the  other  party  by 
turns  during  the  progress  of  the  trial,  the  court  in 
deciding  a  motion  for  nonsuit  or  for  a  directed  ver- 
dict has  authority  to  rule  that  the  one  or  the  other 
party  has  or  has  not  made  a  sufficient  case  to  require 
his  opponent  to  proceed,  but  it  does  not  give  to  the 
judge  the  right  or  duty  to  say  to  the  jury  that  the 
party  holding  the  affirmative  of  the  issue  has  sustained 
the  burden  of  proof  at  any  stage  of  the  case  and  that 
it  then  shifts  to  the  other  party.  Our  statute  declares 
that — 

'*The  party  having  the  affirmative  of  the  issue  shall 
produce  the  evidence  to  prove  it.  Therefore,  the  bur- 
den of  proof  lies  on  the  party  who  would  be  defeated 
if  no  evidence  were  given  on  the  other  side'*:  Section 
810,  L,  0.  L. 

And  it  is  said  in  Section  726,  L.  0.  L.:  *'Each  party 
shall  prove  his  own  affirmative  allegations."  Again, 
the  jury  is  the  judge  of  the  effect  or  value  of  the  evi- 
dence addressed  to  it,  except  when  it  is  declared  to  be 
conclusive:  Section  868, 'L.  0.  L.  The  deduction  is 
that  when  the  court  instructs  the  jury  that  the  burden 
of  proof  shifts,  it  is  interfering  with  the  province  of 
the  jury  in  its  capacity  to  act  as  the  exclusive  judge 
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of  the  effect  and  value  of  the  evidence.    The  ^ving 
of  those  two  instructions  was  therefore  erroneous. 

11, 12.  The  theory  of  the  trial  court  seems  to  have 
been  that  it  was  sufl5cient  to  show  that  the  death  of 
plaintiff's  decedent  happened  from  a  pistol  shot  fired 
by  one  of  the  policemen.'  That  these  men  were  peace 
officers  and  authorized  to  make  arrests  is  shown  by 
Reising  v.  City  of  Portland,  57  Or.  295  (111  Pac.  377, 
Ann.  Gas.  1912D,  895,  8  N.  C.  C.  A.  800).  A  peace 
officer  may  arrest  a  person  without  a  warrant  when 
a  felony  has  in  fact  been  committed  and  he  has  reason- 
able cause  to  believe  the  person  arrested  to  have  com- 
mitted it:  Section  1763,  L.  0.  L.  The  practically  ad- 
mitted facts  are  that  early  in  the  evening  of  the  day 
in  question  a  man  had  been  robbed  of  his  watch  and 
some  money  in  tlie  northern  part  of  Portland;  he  ap- 
pealed to  the  chief  of  police  and  the  two  officers  de- 
fendant here  were  detailed  to  accompany  him  to  search 
for  the  robber.  They  found  him  in  a  saloon  near  the 
scene  of  the  robbery  and  in  his  possession  the  watch 
of  which  the  man  had  been  robbed.  The  officers  were 
clearly  within  their  rights  and  duties  when  they 
arrested  him  without  a  warrant.  It  is  said  in  Sec- 
tion 1760,  L.  0.  L.  : 

''If  after  notice  of  intention  to  arrest  the  defend- 
ant, he  either  flee  or  forcibly  resist,  the  officer  may  use 
all  necessary  and  proper  means  to  effect  the  arresf 

Section  1909,  L.  0.  L.,  declares  that: 

'*The  killing  of  a  human  being  is  also  justifiable 
when  committed  by  any  .person  as  follows: —  *  *  In 
the  attempt,  by  lawful  ways  and  means,  to  arrest  a 
person  who  has  committed  a  felony,  •  •  '* 

— ^while  the  preceding  section  justifies  public  officers 
in  killing  one  when  necessarily  committed  in  retaking 
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persons  charged  with  or  convicted  of  crime,  who  have 
escaped  or  been  rescued,  or  in  arresting  a  person  flee- 
ing from  justice,  who  has  committed  a  felony. 

13, 14.  The  oflScers  were  plainly  in  the  performance 
of  their  duty  enjoined  npon  them  by  law,  but  it  is 
charged  that  in  so  doing  they  acted  **  carelessly  and 
negligently  and  without  care  or  caution,  disregarding 
the  fact  that  said  intersection  was  a  place  where  pas- 
sengers and  people  were  likely  to  be.'^  The  adverbs 
** carelessly'*  and  '* negligently *'  and  the  phrase  ** with- 
out care  or  caution"  are  not  suflScient  of  themselves 
alone  to  impute  culpability  to  a  lawful  act ;  but  in  con- 
junction with  the  averment  that  the  oflScers  disre- 
garded the  fact  that  the  intersection  was  a  place  where 
passengers  and  people  were  likely  to  be,  they  are  a 
proper  component  of  an  allegation  upon  which  to  base 
a  charge  of  negligence.  It  is  not  suflScient,  however, 
even  under  such  a  complaint,  to  show  the  mere  hap- 
pening of  an  accident.  The  complaint  in  this  respect 
consists  of  two  elements:  One,  the  occurrence  of  the 
mishap;  and  the  other,  the  alleged  neglige^ce  of  the 
defendants  which  brought  it  about.  Under  the  issues 
of  this  case,  it  was  incumbent  upon  the  plaintiff  to 
prove  both  of  these  elements.  The  burden  of  proof 
rested  upon  him  until  the  final  analysis  of  the  evidence 
after  all  of  it  had  been  put  into  the  scales  on  both 
sides,  and  he  was  entitled  to  prevail  only  if  the  jury 
in  weighing  the  testimony  as  it  was  submitted  to  it, 
should  determine  that  the  balance  preponderated  in 
his  favor.  In  Duntley  v.  Inman,  42  Or.  334  (70  Pac. 
529,  59  L.  R.  A.  785),  a  pulley  broke  in  the  mill  of  the 
defendant  company  and  killed  the  plaintiff's  decedent, 
an  employee  there.  After  citing  sundry  precedents, 
Mr.  Justice  Bean  goes  on  to  say: 

92  Or.— 87 
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''There  was,  therefore,  no  error  in  instructing  the 
jury  that  the  plaintiff  must  prove  the  negligence  al- 
leged, or  in  refusing  to  instruct  that  the  breaking  of 
the  pulley,  if  unexplained  by  the  defendant,  was  of 
itself  evidence  of  the  want  of  care  on  its  parf 

To  the  same  effect  is  Finn  v.  Oregon  Water  P.  <&  Ry. 
Co.,  51  Or.  66  (93  Pac.  690).  The  rule  is  thus  laid 
down  in  McComber  v.  Nichols j  34  Mich.  212  (22  Am. 
Rep.  522) : 

**  Injury  alone  will  never  support  an  action  on  the 
case ;  there  must  be  a  concurrence  of  injury  and  wrong. 
If  a  man  does  an  act  that  is  not  unlawful  in  itself  he 
cannot  be  held  responsible  for  any  resulting  injury, 
unless  he  does  it  at  a  time  or  in  a  manner  or  under 
circumstances  which  render  him  chargeable  with  a 
want  of  proper  regard  for  the  rights  of  others.  In 
such  a  case  the  negligence  imputable  to  him  consti- 
tutes the  wrong,  and  he  is  accountable  to  persons  in- 
jured, not  because  damage  has  resulted  from  his  doing 
the  act,  but  because  its  being  done  negligently  or  with- 
out due  care  has  resulted  in  injury.  If  the  act  was 
not  wrongful  in  itself,  the  wrong  must  necessarily  be 
sought  for  in  the  time  or  manner  or  circumstances 
under  which  it  was  performed,  and  injury  does  not 
prove  the  wrong,  but  only  makes  out  the  case  for  re- 
dress after  the  wrong  is  established.'' 

It  is  succinctly  stated  thus  in  Radcliffe  v.  Mayor,  4 
N.  Y.  200  (53  Am.  Dec.  357),  quoted  with  approval  in 
Pickens  v.  Coal  River  B,  d  T.  Co.,  51  W.  Va.  445  (41 
S.  E.  400,  90  Am.  St.  Rep.  819)  : 

'*An  act  done  under  lawful  authority,  if  done  in  a 
proper  manner,  can  never  subject  the  party  to  an 
action,  whatever  consequences  may  follow.*' 

And  it  is  said  in  Highway  Commissioners  v.  Ely,  54 
Mich.  173  (19  N.  W.  940),  by  Mr.  Justice  Champlin: 

''There  is  no  liability  for  doing  an  act  which  is 
either  directed  or  authorized  by  a  valid  statute,  if  per- 
formed with  reasonable  care  and  skill.'' 
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15y  16.  A  street  is  not  a  sanctuary  for  a  robber,  and 
the  oflScers  had  a  right  to  exercise  their  prerogative 
of  arresting  the  felon  wherever  they  might  find  him, 
whether  in  the  street  or  in  some  secluded  spot.  The 
mere  act  of  their  shooting  at  him  was  not  unlawful 
or  negligent  per  se,  because  as  to  the  arresting  ofl5cers 
it  was  authorized  by  statute.  Of  course,  it.  was  their 
duty  to  act  with  reasonable  prudence  to  avoid  the  in- 
jury of  innocent  persons,  and  the  care  must  be  com- 
mensurate with  the  danger  involved.  It  goes  without 
saying  that  a  greater  qucmtum  of  caution  should  be 
observed  in  firing  upon  him  with  pistols  than  if  they 
were  grappling  him  with  their  hands.  Whether  they 
were  negligent  under  all  the  circumstances  of  the  case, 
as  a  result  of  which  the  injury  was  inflicted,  was  a 
question  for  the  jury  to  determine  according  to  the 
preponderance  of.  the  evidence  upon  a  consideration 
of  the  whole  case :  Palmer  v.  Portland  Ry.,  L.  <&  P.  Co,, 
56  Or.  262  (108  Pac.  211) ;  59  Am.  &  Eng.  R.  Gas. 
(N.  S.)  68.  See,  also,  Morris  v.  Piatt,  32  Conn.  75; 
PaxtoYb  V.  Boyer,  67  111.  132  (16  Am.  Rep.  615) ;  Shaw 
V.  Lord,  41  Okl.  347  (137  Pac.  885,  Ann.  Gas.  1916C, 
1147,  50  L.  R.  A.  (N.  S.)  1069) ;  Brown  v.  Kendall,  6 
Gush.  (Mass.)  292;  cited  in  the  former  opinion. 

In  the  main,  the  cases  cited  by  the  plaintiff  are  those 
where  the  shooting  occurred  under  circumstan'ces  mak- 
ing it  negligent  per  seio  discharge  the  weapons.  For 
instance,  Morgan  v.  Mulhall,  214  Mo.  451  (114  S.  W.  4), 
was  a  case  where  the  shooting  was  by  private  parties 
in  a  promiscuous  fracas  at  a  VWild  Wesf  show. 
Manning  v.  Jones,  95  Ark.  359  (129  S.  W.  791),  con- 
cerned private  parties  hunting  on  leased  land  where 
they  shot  the  tenant,  as  they  said,  **  accidentally. ' ' 
The  court  said: 


580  AsKAY  V.  Mmx)Ney.  [92  Or. 

*  *  The  test  of  liability  is,  not  whether  the  injury  was 
accidentally  inflicted,  but  whether  the  (Jef  endants  were 
free  from  blame. ' ' 

And  in  Benson  v.  Ross,  143  Mich.  452  (114  Am.  St. 
Eep.  675,  106  N.  W.  1120),  private  parties  were  shoot- 
ing at  a  mark  within  the  city  limits  in  violation  of  an 
ordinance  forbidding  the  same.  A  similar  case  was 
Conradi  v.  Clauve,  93  Ind.  476  (47  Am.  Eep.  388), 
where  a  horse  was  killed  by  parties  Engaged  in  target 
practice  in  the  fair  grounds  of  the  defendants  by 
their  permission.  Bizzell  v.  Booker,  16  Ark.  308,  cited 
by  the  plaintiff,  was  a  case  where  it  was  alleged  that 
the  plaintiff's  cotton  was  burned  by  a  forest  fire 
charged  to  have  been  started  by  the  defendants '  camp 
fire.    One  section  of  the  syllabus  reads  thus: 

''Where  one  is  doing  a  lawful  act — or  an  act  not 
mischievous,  rash,  reckless,  or  foolish,  and  naturally 
liable  to  result  in  injury  to  others — ^he  is  not  respon- 
sible for  damages  resulting  therefrom  by  accident  or 
casualty,  while  he  is  in  the  exercise  of  such  care  and 
caution  as  a  prudent  man  would  observe,  under  the 
circumstances  surrounding  him,  to  avoid  injury^  to 
others;  but  he  is  answerable  for  damages  resulting 
from  negligence,  or  a  want  of  such  care  and  caution 
on  his  part.*' 

In  brief,  the  police  officers  were  clearly  in  discharge 
of  a  duty  enjoined  upon  them  by  law.  They  are  re- 
sponsible for  injury  only  in  case  it  resulted  from  their 
negligence.  The  burden  of  proof  to  substantiate  this 
is  upon  the  plaintiff  to  the  end  of  the  case,  without 
shifting  during  the  progress  thereof,  and  to  establish 
negligence  it  is  not  sufficient  merely  to  show  that  a 
fatal  accident  happened.  It  must  be  the  result  of 
some  proved  shortcoming  on  the  part  of  the  defend- 
ants. 
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The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Bevebsed  and  Bemanded.    Beheabino  Denied. 

MoBBiDBy  C.  J.,  and  Benson  and  Habbis,  JJ.,  concur. 


▲rgaed  at  Pendleton  May  5,  affirmed  June  17,  1919.  * 

HEBE  V.  McALLISTEB.    ' 

.  (181  Pac.  741.)  y 

S^^cULc  Ferfonnaiice— Parol  Contract — Satisfactory  Proof. 

1.  Wh€re  the  contract  rests  wholly  in  parol  and  the  alleged 
promisor  is  dead,  courts  should  demand  clear  and  satisfactory  proof 
of  the  terms  of  the  agreement  and  its  strict  performance  by  the 
promisee. 

[As  to  parol  evidence  on  execution  of  contract,  see  note  in  11 
Am.  St.  "Bep.  394.] 

WUla— Contract  by  Testator  to  Convey  in  Consideoratioa  of  Services 
— ^Evldeiice, 

2.  Evidence  held  insufficient  to  establish  an  oral  contract  by  which 
testator  promised  to  convey  property  to  plaintiff  in  consideration  of 
services  in  keeping  house  lor  him  until  his  death;  it  appearing  that 
she  was  fully  compensated  for  her  services. 

From  Union:  John  W.  Knowles,  Judge. 

In  Banc. 

The  plaintiff  alleges  that  the  defendants  are  the 
heirs  and  devisees  under  the  last  will  of  D,  A.  Mc- 
Allister, deceased,  which  was  executed  on  January  11, 
1913,  by  which  he  bequeathed  all  of  his  property  to  the 
defendants,  except  Lot  16  in  Block  2  of  Grandy's 
Second  Addition  to  La  Grande ;  that  D.  A.  McAllister 
died  in  April,  1918,  and  that  under  the  terms  of  his 
will  his  son,  Beece  McAllister,  one  of  the  defendants, 
was  appointed  executor  of  the  estate.  The  complaint 
avers  that  during  the  year  1914,  and  for  a  long  time 
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prior  thereto,  the  testator  was  the  owner  of  the  above 
described  real  property  in  La  Grande;  that  in  No- 
vember of  that  year  he  was  living  in  the  house  of  the 
said  premises  and  the  plaintiff  '^was  taking  care  of 
the  house  and  home  of  said  deceased  and  had  been  so 
engaged  for  about  one  year'*;  that  about  that  time 
the  deceased  **  entered  into  an  agreement  with  the 
plaintiff,  and  in  consideration  of  what  she  had  previ- 
ously done  for  said  testator  and  that  she  would  look 
after  him  and  care  for  him  and  make  him  a  home 
thereafter  during  the  remainder  of  his  life,  he  would 
and  did  give  her,  the  plaintiff  herein,  the  said  de- 
scribed premises  and  the  house  situated  thereon,  to- 
gether with  the  furnishings  therein,  for  her  care,  labor 
and  attention  in  making  him  a  home,  which  she  had 
already  done  and  which  she  was  to  continue  to  do'*; 
that  plaintiff  accepted  his  proposition  and  agreed  to 
make  a  home' and  care  for  him  and  keep  house  for  him 
until  his  death. 

It  is  further  alleged  that  the  deceased  was  to  make 
certain  improvements  in  and  around  the  house,  pay 
the  taxes,  keep  the  property  in  good  repair  during  his 
life  and  furnish  provisions  for  the  plaintiff  and  her 
two  children,  as  a*  part  of  the  consideration  of  the 
agreement  between  them ;  that  pursuant  to  the  alleged 
contract  the  plaintiff  entered  into  possession  of  the 
premises  and  assumed  control  and  has  remained  in 
possession  of  the  same  continuously  and  was  in  pos- 
session at  the  time  of  the  death  of  D.  A.  McAllister; 
that  she  made  a  home  for  him  and  in  all  respects  kept 
and  performed  her  part  of  the  contract;  that  at  the 
time  the  alleged  agreement  was  made  it  was  under- 
stood that  the  deceased  was  to  make  out  the  proper 
papers  to  give  her  title  to  the  premises ;  and  that  about 
June  7,  1915,  he  did  draw  a  codicil  to  his  will  to  that 
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effect,  but  the  said  codicil  does  not  appear  to  be  at- 
tached to  the  will  and  cannot  be  found. 

It  is  alleged  that  the  agreement  has  been  carried 
out  by  both  parties,  except  that  the  deceased  failed 
-and  neglected  to  attach  said  codicil  so  the  same  can 
be  found,  or  if  he  so  attached  it,  the  same  has  dis- 
appeared or  has  failed  to  come  within  the  hands  of 
the  defendants  in  this  cause ;  that  the  defendants  have 
refused  to  give,  deed  or  allow  plaintiff  the  property 
in  accordance  with  the  alleged  agreement  and  that  she 
was  led  to  believe  and  did  believe  that  the  proper 
papers  had  been  executed  by  D.  A.  McAllister,  and  was 
not  aw^re  that  they  had  not  been  so  executed,  until 
after  his  death. 

The  plaintiff  prays  that  the  alleged  contract  be  spe- 
cifically performed  and  that  she  be  decreed  to  be  the 
owner  of  said  lot  in  said  block  in  the  City  of  La 
Grande,  with  the  house  thereon  and  the  furnishings 
therein. 

The  defendants  specifically  deny  each  and  every 
allegation  of  the  complaint  and  allege  **that  the  plain- 
tiff was  hired  by  D.  A.  McAllister  as  housekeeper  and 
was  fully  paid  the  agreed  and  reasonable  compensa- 
tion for  said  ,  service,  by  said  D.  A.  McAllister,  in 
money,  board,  provisions,  clothing,  lodging  and  main- 
tenance.** The  plaintiff  denies  the  new  matter  in  the 
answer. 

After  a  trial  the  court  made  findings  of  fact  to  the 
effect  that  the  defendants  are  the  heirs  at  law  of  D.  A. 
McAllister,  deceased,  that  during  his  life  the  latter 
was  the  owner  of  the  lot  in  question;  that  there  was 
never  any  agreement  **to  convey  said  property  to  the 
plaintiff  or  to  give  the  same  to  her,  although  the  said 
D.  A.  McAllister  at  one  time  intended  to  give  said  real 
property  to  the  plaintiff,  but  he  later  changed  his  mind 
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and  decided  not  to  give  said  property  to  her.'*    The 
court  further  found : 

*'The  plaintiff  received  a  large  share  of  her  board 
and  that  of  her  children,  and  the  house  rent  for  same, 
from  Mr.  McAllister  in  consideratioi)  of  her  services, 
and  was  fully  and  amply  repaid  for  her  services  by 
the  support  which  her  children  and  herself  received  at 
the  hands  of  Mr.  McAllister.  *  *  That  plaintiff  did 
not  enter  into  possession  of  said  premises  and  there 
was  no  change  in  possession  of  said  premises.  The 
plaintiff  came  to  said  premises  as  a  housekeeper  and 
there  was  no  exclusive  possession  of  said  premises  by 
the  plaintiff." 

Based  upon  these  findings  and  the  conclusioijs  of  law 
thereon,  the  trial  court  rendered  a  decree  that  the  suit 
be  dismissed  and  that  neither  party  recover  costs, 
from  which  the  plaintiff  appeals,  claiming  that  the 
court  committed  error  in  its  findings  of  fact  and  that 
she  should  have  a  decree  as  prayed  for  in  her  com- 
plaint. Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  R.  J.  Kitchen. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  R.  J.  Green. 

JOHNS,  J.— The  deceased  D.  A.  McAllister,  famil- 
iarly known  as  **Bud,''  was  an  old,  prominent  resi- 
dent of  Union  County  and  the  owner  of  considerable 
property  exclusive  of  the  town  lot  in  controversy. 
For  some  time  prior  to  his  death  with  his  wife  he  had 
resided  upon  the  lot,  and  it  was  their  home. 

On  account  of  his  wife's  sickness,  the  plaintiff  was 
employed  by  them  to  do  the  work  around  the  house 
and  to  take  care  of  Mrs.  McAllister.  To  regain  her 
health,  D.  A.  McAllister  took  his  wife  to  California, 
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where  she  died  and  was  brought  back  to  La  Grande 

for  burial. 

The  plaintiff  had  three  boys,  two  of  whom  were 
twins  about  the  age  of  10  years  and  the  other  about 
23  years  of  age.  After  the  death  of  the  testator's 
wife,  the  plaintiff  with  her  minor  children  continued 
to  live  at  the  McAllister  home  and  performed  the  same 
kind  of  household  duties  that  she  did  prior  to  the  death 
of  Mrs.  McAllister. 

It  appears  from  the  testimony  that  the  home  was  of 
the  probable  value  of  about  $3,000,  and  that  it  had  a 
rental  value  of  about  $25  per  month.  The  plaintiff 
admits  that  for  the  period  of  about  three  months  after 
Mrs.  McAllister's  death  there  was  no  specific  agrees' 
ment  between  her  and  D.  A.  McAllister  concerning  the 
home  place,  but  contends  that  in  November,  1914,  the 
oral  agreement  was  made  by  which  **he  would  and  did 
give  her"  the  home  in  consideration  of  what  she  had 
done  and  what  **she  was  to  continue  to  do"  in  taking 
care  of  and  keeping  house  for  him  until  his  death,  and 
that  she  accepted  the  proposition  and  performed  her 
part  of  the  agreement,  and  that  in  compliance  there- 
with ** Uncle  Bud"  paid  the  water  rent  and  light  bills, 
and  the  taxes  on  the  home  property  which  were  as- 
sessed in  his  name;  that  he  failed  and  neglected  to  give 
her  the  property  during  his  lifetime  and  that  the  de- 
fendants refuse  to  carry  out  the  agreement.  It  ap- 
pears that  the  plaintiff  and  her  two  minor  children 
had  a  home  and  that '  *  Uncle  Bud ' '  purchased  and  paid 
for  at  least  some  of  the  provisions  which  they  con- 
sumed, and  made  some  improvements  upon  the  prop- 
erty. For  this  he  received  nothing  but  his  board 
and  some  little  personal  care  and  attention  from  the 
plaintiff. 
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There  is  no  claim  that  any  deed  was  ever  executed 
or  that  there  was  any  written  contract.  The  deceased 
executed  his  last  will  on  January  11,  1915,  in  and  by 
which  he  devised  all  his  property  to  the  defendants, 
**  except  Lot  16  in  Block  2  in  Grandy's  Second  Addi- 
tion to  La  Grande,  Oregon,  which  property  is  not  in- 
cluded in  this  will.'* 

There  is  testimony  tending  to  show  that  on  June  7, 
1915,  attorney  J.  P.  Eusk,  at  the  request  of  the  de- 
ceased, prepared  a  codicil  to  the  will  in  and  by  which 
the  property  in  question  would  have  been  devised  to 
the  plaintiff.  The  original  will  consisted  of  two  type- 
written sheets  of  paper,  the  first  of  which  was  signed 
by  the  deceased,  and  the  second  by  the  witnesses.  The 
same  was  in  the  bank  across  the  street  from  the  at- 
torney's office  and  Mr.  Eusk  testfies  that  he  delivered 
the  codicil  to  Mr.  McAllister  and  advised  him  that  to 
make  it;  effective  it  would  be  necessary  to  attach  it  to 
and  make  it^a  part  of  the  will  itself,  but  there  is  noth- 
ing to  show  or  indicate  that  the  codicil  w^s  ever  at- 
tached to  or  made  a  part  of  the  original  will,  or  what 
was  ever  done  with  the  codicil  after  it  was  delivered 
to  Mr.  McAllister. 

While  it  may  be  true  that  at  one  time  Mr.  McAllis- 
ter did  intend  that  the  plaintiff  should  have  the  prop- 
erty in  question  at  his  death,  as  evidenced  by  the 
preparation  of  the  codicil,  the  fact  remains  that  there 
is  no  evidence  that  such  intention,  if  any,  was  ever 
carried  into  execution,  or  that  the  codicil  was  ever 
attached  to  or  became  a  part  of  the  original  will. 

The  plaintiff  claimed  and  testified  that  at  the  time 
of  the  execution  of  the  alleged  oral  agreement  she  en- 
tered into  and  took  possession  of  the  property,  but 
she  does  not  say  how  or  in  what  manner  she  took  pos- 
session and  there  is  no  testimony  of  any  eviction  or 
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ouster,  that  there  was  ever  any  change  of  possession, 
that  sl^e  had  any  other  possession  after  the  alleged 
oral  agreement  than  she  had  before,  that  the  deceased 
ever  intended  to  surrender  or  part  with  his  property 
or  that  he  conveyed  or  ever  did  intend  to  convey  or 
part  with  the  title  to  the  property  during  his  lifetime. 
On  this  question  the  facts  are  very  similar  to  those  in 
Brown  v.  Lord,  7  Or.  302,  314,  where  this  court  said : 

**He,  to  all  appearances,  exercised  as  much  author- 
ity and  control  after  as  he  did  before  the  alleged  con- 
tract. He  maintained  and  supported  himself  and  his 
wife  out  of  his  own  means,  and  no  one  could  detect 
any  change  in  the  condition  of  his  affairs  which  would 
lead  him  to  suppose  that  the  old  gentleman  had  ceased 
to  be  the  owner  of  the  house  in  which  he  had  lived  so 
long.  We  think  the  possession  of  the  premises  by  the 
respondent  under  the  alleged  parol  agreement  is  not 
sufficient  to  take  this  case  out  of  the  operation  of  the 
statute. ' ' 

1.  The  only  evidence  of  the  parol  contract  is  the 
testimony  of  the  plaintiff  as  to  an  alleged  conversa- 
tion which  she  claims  to  have  had  with  the  deceased. 
The  law  on  this  class  of  testimony  is  well  stated  by 
Mr.  Justice  McBride  in  Hawkins  v.  Doe,  60  Or.  437, 
441  (119  Pac.  754,  756,  Ann.  Gas.  1914A,  765),  on  page 
441  of  the  opinion: 

'*  Where  the  contract  rests  wholly  in  parol  and  the 
alleged  promisor  is  dead,  courts  should  demand  clear 
and  satisfactory  proof  of  the  terms  of  the  agreement, 
and  its  strict  performance  by  the  promisee.  Such 
cases  furbish  abundant  opportunity  for  the  perpetra- 
tion of  those  frauds  which  it  was  the  object  of  the 
statute  to  prevent  by  requiring  the  contract  to  be  re- 
duced to  writing.^' 

On  page  446  of  60  Or.,  page  757  of  119  Pac,  Ann. 
Gas.  1914A,  765 : 
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yOuT  statute  requires  the  judge  presiding  at  jury 
trials  to  instruct  them  that  evidence  of  the  oral  admis- 
sion of  a  party  should  be  viewed  with  caution  (Section 
868,  L.  0.  L.)',  and,  if  this  is  the  rule  as  to  admissions 
of  parties  living  and  able  to  explain  their  language 
and  meaning,  with  how  much  greater  force  should  it 
apply  when  the  evidence  is  directed  to  the  alleged  dec- 
larations of  one  whose  lips  are  sealed  in  death,  and  to 
establish  a  contract  which  the  law  requires  to  be  in 
writing/' 

2.  There  is  a  mass  of  testimony  as  to  the  value  of 
the  services  which  were  rendered  by  the  plaintiff  to 
the  deceased,  but  when  we  take  into  consideration  the 
fact  that  the  plaintiff  and  her  children  had  a  home, 
that  the  deceased  paid  the  taxes,  the  light  and  water 
bills,  bought  at  least  some  of  the  provisions  for  all  of 
them,  and  received  nothing  but  his  board  and  ordinary 
car^  and  attention,  we  agree  with  the  trial  court  that 
the  plaintiff  was  fully  compensated  for  her  services. 
As  a  matter  of  fact  we  are  convinced  from  the  testi- 
mony that  it  was  the  understanding  and  agreement 
between  them  that  one  claim  was  to  offset  the  other, 
and  that  there  never  was  any  contract  by  which  the 
deceased  promised  or  agreed  to  convey  the  home  prop- 
erty to  the  plaintiff. 

The  legal  contentions  of  plaintiff's  counsel  are 
sound,  but  they  are  not  sustained  by  the  evidence. 

The  decree  is  affirmed,  without  costs  to  either  party. 

Affirmed. 
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Argued  at  Pendleton  May  6,  modified  and  remanded  June  17^  1(^19. 

STATE  V.  NEWLIN.* 

(182  Pac.  133.) 

Iiktozicatiaf  Liqnori    fjale    Hnffldeacy  of  Eyidenoa. 

1.  In  prosecution  of  druggist  for  the  unlawful  sale  of  liquors,  evi- 
dence held  to  establish  guilt  beyond  any  reasonable  doubt. 

[As  to  illegal  sales  of  intoxicating  liquors^  see  note  in  12  Am. 
St  Bep.  353.] 

Oriminal  Itaw-— Appeal— Technical  Error. 

2.  Where  the  evidence  establishes  plaintiff's  guilt  beyond  any  rea- 
sonable controversy,  judgment  of  conviction  will  be  affirmed  under 
Article  Vll,  Section  3,  of  the  Constitution,  notwithstanding  technical 
errors. 

» 

WltnesMs— Impeachment— Bvideoca  of  Orlmeg. 

3.  In  prosecution  for  the  unlawful  sale  of  liquor,  evidence  that  a 
witness  who  testified  to  having  purchased  liquor  from  defendant  had 
himself  heen,  at  one  time,  a  bootlegger,  was  inadmissible,  where  it 
was  not  claimed  that  witness  had  been  convicted  of  illegal  sales  of 
intoxicating  liquor. 

Criminal  I*aw—- ErLdence — ^Entrapment. 

4.  In  prosecution  for  the  unlawful  eale  of  liquor,  evidence  that  a 
witness  who  had  testified  to  buying  liquor  from  defendant  had  upon 
another  occasion  in  another  county  liquor  in  his  possession  was  inad- 
missible in  support  of  theory  that  the  liquor  which  defendant  was 
alleged  to  have  sold  had  been  plante^  in  his  store  by  witness,  where 
there  wae  no  evidence  of  a  conspiracy  to  entrap  defendant  and  no 
evidence  to  support  such  theory. 

Oriminal  Iaw — Submission  of  Theories. 

5.  A  party  is  entitled  to  have  his  theory  of  the  eAse  presentedxto 
the  jury  if  there  is  evidence  to  support  such  theory. 

Witnesses— Oross-ezaminatlonr— Motive  and  Interest. 

6.  In  prosecution  for  unlawful  sale  of  liquor,  where  detective  had 
testified  to  buying  liquor  from  defendant,  it  was  not  improper  for 
court  to  refuse  to  permit-  defendant  to  continue  cross-examining  de- 
tective as  to  his  motives  and  interest  in  the  case,  after  his  interest  in 
case  had  been  fully  disclosed  by  cross-examination. 

Criminal  Itaw— Instructions — Entrapment— Evidence^ 

7.  In  prosecution  of  druggist  for  unlawful  sale  of  liquore,  requested 
instruction  that  defendant  could  not  be  convicted  if  the  liquor  in  evi- 
dence had  been  planted  in  the  store  by  the  witness  who  testified  to 
having  purchased  it,  and  the  druggist  had  not  in  fact  sold  liquor,  was 

*0n  evidence  of  other  crimes  in  prosecution  of  violation  of  liquor 
law,  see  note  in  62  L.  B.  A.  230,  290^  325.  Bepobtbb. 
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properly  refiued,  where  there  was  no  evidence  that  the  witneeses  who 
had  testified  to  purehasing  liquor  had  brought  the  liquor  to  the  store. 

Grtmliial  Iaw— Instractions  on  EvldeiuA 

8.  Court  ie  not  required  to  instruct  speeiaUj  ujKm  OTerj  item  of 
testimony  introdueed. 

OEiminal  Law— Instrnctloiis — »"e^<"g  Out  BriileiicA. 

9.  It  is  bad  practice  to  single  out  a  particular  item  of  tettimonj  and 
give  it  undue  prominence  in  an  instruction. 

Orixniiial  Law — Second  (Mfense— Indictmeni. 

10.  Defendant  cannot  be  adjudged  guilty  of  a  second  offenee  and 
sentenced  accordingly,  in  the  absence  of  an  allegation  in  the  indict- 
ment charging  the  prior  c(mviction. 

From  Union :  JoHir  W.  Knowles,  Judge. 

In  Banc 

The  defendant  was  indicted  upon  a  charge  of  unlaw- 
ful sale  of  intoxicating  liquor  to  one  Ed  Johnson* 
Upon  the  trial  the  testimony  of  the  state  was  substan- 
tially as  follows:  The  defendant,  at  the  time  the 
alleged  offense  was  committed,  was  engaged  in  con- 
ducting a  drug-store  in  La  Grande,  Oregon,  known  as 
the  La  Grande  Pharmacy,  which,  in  addition  to  carry- 
ing drugs,  also  dealt  in  candies  and  other  articles  fre- 
quently sold  in  such  establishments. 

The  county  oflBcials,  in  the  course  of  their  investiga- 
tions into  alleged  violations  of  the  liquor  laws,  got  into 
communication  with  one  John  E.  Smith,  also  called 
Joe  Smith,  who  had  been  working  in  connection  with 
{he  Baker  County  officers  in  the  detection  of  such 
offenses,  and  engaged  him  to  do  similar  detective  work 
in  Union  County. 

While  in  La  Grande  for  this  purpose,  Smith  met  Ed 
Johnson,  whom  he  had  formerly  met  in  Pendleton, 
but  who  had  recently  been  working  with  a  threshing 
crew  in  Union  County.  Johnson  invited  Smith  to  go 
with  him  to  Newlin's  drug-store  and  get  a  drink. 
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They  entered  the  store  and  called  for  drinks,  which" 
were  served  to  them  from  a  bottle  behind  the  prescrip- 
tion counter.  The  lic^uor  had  the  color  and  general 
appearance  of  whisky  and  an  intoxicating  effect. 
Newlin  remarked  that  it  was  pretty  strong  stuff.  The 
price  charged  by  Newlin  was  twenty-five  cents  a  drink. 
They  discussed  with  Newlin  the  question  of  buying 
four  dozen  pint  bottles  of  the  liquor,  but  said  they 
would  see  if  they  had  the  money  to  pay  for  it.  Smith 
reported  to  the  chief  of  police  of  La  Grande,  who  fur- 
nished him  with  $20,  which,  with  the  money  he  had, 
made  $50,  sufficient  to  purchase  14  pints  of  the  liquor. 
He  then  returned  and  found  that  Newlin  had  three 
candy  buckets 'packed  with  the  mixture.  After  pay- 
ing $50  for  a  bucket  containing  14  pints,  he  took  it  to 
his  room.  For  the  purpose  of  disguising  the  contents, 
some  grapes  and.  apples  were  placed  on  top  of  the 
bucket. 

Late  in  the  afternoon,  about  6  p.  m.,  Johnson  went 
back  and  purchased  a  small  candy  pail  of  the  liquor, 
paying  therefor  $21.50,  was  arrested  while  on  the  way 
to  his-  room  with  it,  indicted  for  having  intoxicating 
liquor  in  his  possession,  plead  guilty  and  was  sen- 
tenced to  60  days  in  jail  and  a  fine  of  $300,  which  sen- 
tence he  was  serving  at  the  time  of  the  trial  of  the 
case  at  bar. 

It  was  for  this  sale  Newlin  was  on  trial  in  the  instant 
case.  The  back  room  of  his  store  was  searched  and  a 
third  candy  pail,  packed  with  intoxicating  liquor,  was 
found.  There  was  a  slight  flavor  of  sweet  spirits  of 
nitre  in  the  compound,  and  several  jugs,  which  had 
contained  that  drug,  were  found  in  the  back  room  of 
the  drug-store* 
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It  was  .testified  by  a  competent  chemist  that  sweet 
spirits  of  nitre  is  a  highly  volatile  substance,  which 
evaporates  at  a  lower  temperature  than  alcohol,  and 
that  by  exposing  it  to  the  air  in  a  flat  container,  the 
nitre  would  evaporate,  leaving  the  alcohol  constituent 
remaining.  The  theory  of  the  state  was,  that  the 
alcohol  in  the  liquor  had  been  obtained  either  by  this 
process  or  by  some  other  method  of  distillation.  All 
the  liquor  sold  to  Johnson  or  Smith,  or  seized  by  the 
authorities,  contained  about  36  per  cent  of  alcohol  by 
volume. 

Other  witnesses  testified  to  having  bought  similar 
liquor  of  defendant  from  time  to  time.  Other  facts 
appear  in  the  opinion. 

The  defendant  was  convicted  and  sentenced  to  be 
confined  in  the  county  jail  for  a  period  of  one  year, 
and  to  pay  a  fine  of  $100,  the  judgment  reciting  that 
this  was  the  second  conviction  under  the  Prohibition 
Act.  Modified  and  Remanded. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Francis  8.  Ivanhoe  and  Mr.  R.  J.  Green. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  John  8.  Hodgin,  District  Attorney,  and  Mr.  George 
M.  Brown,  Attorney  General,  with  an  oral  argument 
by  Mr.  Hodgin. 

McBRIDE,  C.  J. — ^1,  2.  In  spite  of  technical  points 
suggested  by  able  and  ingenious  counsel  for  appellant, 
there  is  one  fact  established  beyond  any  reasonable 
controversy,  namely :  That  the  evidence  proved  beyond 
a  doubt  not  only  that  the  defendant  was  guilty  in  the 
present  instance,  but  also  that  he  was  a  frequent  and 
persistent  violator  of  the  law,  practically  conducting 
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a  saloon  for  the  sale  of  intoxicants  under  the  guise  of 
a  drug-store-  Admitting  that  the  principal  witness 
for  the  prosecution  is  a  man  of  bad  reputation,  and 
that  the  person  to  whom  defendant  sold  the  liquor  is, 
of  doubtful  character,  no  sane,  fair  juryman  could 
have  listened  to  the  testimony  adduced  and  thereafter 
have  entertained  the  least  doubt  as  to  the  guilt  of  the 
defendant.  And  perhaps  we  could  stop  at  this,  so  far 
as  the  principal  contention  is  concerned,  and  base  our 
decision  upon  Article  VII,  Section  3,  of  our  amended 
Constitution,  but  in  deference  to  the  able  argument  of 
counsel  for  the  defense,  we  will  consider  briefly  the 
objections  urged  by  them. 

3.  Much  is  made  of  the  refusal  of  the  court  to  allow 
evidence  to  be  introduced  that  the  witness  Smith  had, 
himself,  been  a  ** bootlegger,'*  and  had  offered  to  sell 
whisky  to  persons  in  Baker  County.  The  evidence 
was  irrelevant  to  any  issue  in  the  case  on  trial,  and 
was  properly  excluded.  It  was  not  claimed  that  he 
had  ever  been  convicted  of  illegal  sales  of  intoxicating 
liquors  and  the  evidence  of  such  offers  was  no  more 
admissible  than  would  have  been  evidence  that  he  had 
attempted  to  commit  assault  and  battery,  or  any  other 
misdemeanor. 

4.  It  is  claimed  the  evidence  was  material  as  tend- 
ing to  show  that  Smith  had  liquor  in  his  possession, 
and  that  it  was  within  his  power  to  have  taken  it  to  the 
La  Grande  Pharmacy  and  ** planted"  it  there,  in  order 
to  entrap  Newlin.  In  other  words,  it  was  proposed  to 
prove  that  Smith  possessed  liquor,  which  he  might 
have  used  for  such  purpose,  by  showing  that  upon 
another  occasion,  in  another  county,  he  had  said  that 
he  then  had  liquors,  and  to  bind  the  state  in  the  instant 
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case  by  these  unsworn  declarations.  There  is  no  rule 
under  which  such  testimony  is  admissible. 

There  was  not  the  slightest  evidence  that  Smith  and 
Johnson  were  engaged  in  a  conspiracy  to  entrap  New- 
lin.  Smith  took  advantage  of  his  acquaintance  with 
Johnson,  and  Johnson 's  confidence  in  him,  to  discover 
that  Johnson  was  buying  liquor  from  Newlin,  and 
thereupon  had  him  arrested,  fined  and  sent  to  jail. 
That  this  was  a  part  of  a  conspiracy  entered  into  by 
Johnson  to  entrap  Newlin',  is  giving  him  credit  for  a 
zeal  in  enforcing  the  liquor  laws  that  passes  human 
credulity.  Nor  was  there  any  evidence  that  Johnson 
^* planted'^  any  liquor  in  the  back  room  of  Newlin 's 
place  of  business.  A  witness  did  testify  that  late  in 
the  evening  of  the  day  when  Newlin  was  arrested,  he 
saw  an  automobile  drive  near  Newlin 's  back  door  and 
saw  the  witness  Johnson  get  out  with  a  box  about  the 
size  of  an  apple  box.  He  did  not  see  what  was  done 
with  the  box;  had  no  idea  of  its  c<vntents,  and  upon 
this  apocryphal  story  counsel  would  build  up  a  theory 
that  Johnson  was  engaged  in  a  conspiracy  to  place  the 
liquor,  which  he  subsequently  took  away,  in  the  candy 
bucket  and  thereby  ensnare  Newlin. 

5.  A  party  is  entitled  to  have  his  theory  of  the  case 
presented  to  the  jury  if  there  is  evidence  to  support 
such  theory,  but  there  is  absolutely  no  evidence  to  sup- 
port the  theory  that  the  liquor  Johnson  was  arrested 
for  carrying  away  at  half -past  6  in  the  evening,  was 
placed  by  him  in  the  drug-storc'  at  half -past  5,  or  that 
he  ever  put  any  liquor  in  the  drug-store. 

Error  is  predicated  upon  the  ruling  of  the  court,  sus- 
taining objections  to  questions,  asked  witness  Smith 
by  counsel  for  defendant,  concerning  his  motives  for 
engaging  in  the  prosecution  of  this  case.  Upon  the 
cross-examination  Smith  was  questioned  very  closely 
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as  to  his  motives  for  engaging  in  the  detective  work, 
and  answered,  among  other  things,  the  following 
questions :  / 

**Q.  Now,  the  interest  you  have  in  this  case,  Mr. 
Smith,  is  the  money  consideration  you  can  get  out  of 
it,  isn  't  it  f 

**  A.  It  is  the  good  I  can  do  for  the  country. 

**Q.  Patriotic  good,  I  suppose? 

**A.  Well,  I  am  here  to  make  some  money  out  of  it 
too.*' 

He  was  then  asked,  if — ^upon  the  preliminary  exam- 
ination— ^he  did  not  say:  **I  ain't  here  just  for  the 
sport  there  is  in  thisj^'-lind  denied  using  those  exact 
words,  but  admitted  he  did  say  part  of  it,  and  tnat  he 
expected  to  get  paid  for  his  services.  In  the  Justice's 
Court,  in  answer  to  interrogations  in  regard  to 
whether  or  not  he  expected  to  be  paid  for  his  services, 
he  answered,  **I  wasn't  here  for  my  health."  The 
witness  admitted  he  expected  to  be  paid  for  his  ser- 
vices ;  how  much  he  did  not  know,  but  that  he  was  em- 
ployed as  a  detective  >and  expected  to  be  paid. 

Several  other  questions,  relating  to  motive,  were 
asked  and  objections  to  them  were  sustained,  but  even 
if  the  answers  had  been  permitted,  and  they  had  been 
in  the  affirmative,  they  would  have  added  nothing  to 
the  force  of  the  facts  already  elicited,  namely:  That 
the  witness  was  a  hired  detective,  brought  in  the 
county  under  promise  of  a  reward,  which  he  expected 
to  get,  and  which  Vas  uncertain  in  amount. 

6.  The  jury  must  have  been  fully  aware  of  his 
motives,  and  while  it  perhaps  would  have  been  as  well 
for  the  court  to  have  allowed  counsel  to  turn  him  inside 
out  upon  cross-examination,  it  was  not  improper  for 
the  court  to  check  it  when  the  interest  of  the  witness 
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was  as  fully  disclosed  as  it  was  here  by'  what  had 
already  been  elicited. 

Counsel  for  appellant  asked  the  following  instmo- 
tion,  which  was  refused  by  the  court  :v 

"I  instruct  you,  that  if  you  believe  from  the  evi- 
dence in  this  case,  that  the  liquor  in  evidence  was 
brought  to  said  store  by  Ed  Johnson,  or  by  Ed  John- 
son and  Joe  Smith,  and  that  the  defendant  Adolph 
Newlin,  did  nqt  sell  said  liquor  to  said  witnesses,  then 
you  should  find  the  defendant  not  guilty/' 

7-9.  There  was  no  evidence  that  either  Smith  or 
Johnson  brought  the  liquor  to  the  store  and  the  in- 
struction was  properly  refused.  Even  if  there  had 
been  such  evidence  the  general  instruction,  that  the 
jury  could  not  convict  unless  they  were  satisfied 
beyond  a  reasonable  doubt  that  Newlin  sold  the  liquor 
to  Johnson,  was  sufficient  to  cover  all  that  defendant 
was  entitled  to  have  given  on  that  subject.  The  court 
is  not  required  to  instruct  specially  upon  every  item 
of  testimony  introduced.  Indeed,  it  is  bad  practice 
and  sometimes  reversible  error  to  single  out  a  particu- 
lar item  of  testimony  and  give  it  undue  prominence  in 
an  instruction. 

Other  parts  of  the  court's  charge  are  criticised,  but 
we  consider  the  objections  without  merit. 

10.  It  was  also  suggested  upon  the  argument  that 
it  was  error  to  adjudge  the  defendant  guilty  of  a 
second  offense  and  sentence  him  accordingly,  in  the 
absence  of  an  allegation  in  the  indictment  charging  the 
prior  conviction,  and  this  seems  to  be  the  general  hold- 
ing of  the  courts :  22  Cyc.  356,  and  cases  there  cited. 

The  judgment  will  therefore  be  set  aside  and  the 
cause  remanded  to  the  Circuit  Court  with  direction  to 
re-sentence  the  defendant,  without  taking  into  consid- 
eration his  prior  conviction  for  a  like  offense.    In  all 
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other  respects  the  proceedings  in  the  lower  court  are 
affirmed.  Bbucanded  With  Dibections. 

Bbkson^  Bubkbtt  and  Habbis,  JJ.|  concur  in  the 
result. 


Argned  at  Pendleton  Key  9,  modified  and  remanded  June  17,  1919. 

STATE  V.  NEWLIN.* 

{IS^  Pae.  135.) 

OEtDolnal  Iaw— IntosieatlBg  Llqnois — ^Fonoflr  Coonrlctlon — Separate 
Oflenae»— Question  for  Jury. 

1.  Where  druggist  discussed  unlawful  sale  of  intoxicating  liquors  to 
two  customers,  to  whom,  later  in  the  day,  at  different  times,  he  sold 
liquor,  each  sale  was  complete  in  itself  and  a  separate  offense,  and  the 
submission  to  the  jury  of  the  questibn  of  former  conviction  held  not 
justified. 

[Afl  to  being  twice  in  jeopardy  for  same  offense,  see  note  in  64 
Am.  St.  Biep.  3B1.] 

Intozicatiiig  Uquors — Orimlnal  ProMcutloiir— Separate  Offensee. 

2.  Where  seller  of  .intoxicating  liquors  makes  unlawful  sale  to  cus- 
tomer who  pays  for  the  liquor  and  removes  it  from  seller's  place  of 
business  and  thereafter  returns  and  buys  another  package  of  liquor, 
the  two  sales  constitute  two  separate  offexiaes. 

Orlminal  Law— Third  Offense — ^Indictment. 

3.  Defendant  cannot  be  convicted  of  third  offense  and  sentenced  ac- 
cordingly, in  the  absence  of  an  allegation  in  the  indictment  charging 
the  prior  conviction. 

From  Union :  John  W.  Knowlbs,  Judge. 

In  Banc. 

The  defendant  was  indicted  and  tried  for  the  crime 
of  having  sold  intoxicating  liquor  to  one  John  E. 


*For  authorities  passing  on  the  question  as  to  right  to  convict  for 
several  violations  of  the  liquor  law  growing  out  of  same  facts,  see  note 
in  31  L.  B.  A.  (N.  S.)  707,  712,  725. 

As  to  neceseity  for  allegation  in  indictment  of  defendant's  previous 
conviction  to  impose  increased  penalty,  see  notes  in  23  Cyc.  29(>;  24 
Zi.  B.  A.  (N.  8.)  432,  436;  9  Ann.  Oas.  768.  Bbpobtek. 
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Smith.  The  circumstances  of  the  alleged  offense  are 
set  forth  in  the  statement  preceding  th*  opinion  in  the 
case  of  the  State  v.  Newlin,  cmte,  p.  589  (182  Pac.  133), 
in  which  case  we  set  aside  the  judgment  pronounced 
upon  a  xjonviction  for  having  sold  intoxicating  liquor 
to  one  Ed  Johnson.  In  addition  to  a  plea  of  guilty, 
defendant  entered  a  plea  of  former  conviction,  based 
upon  the  judgment  rendered  in  the  case  of  the  State 
V.  Johnson. 

There  was  a  verdict  of  guilty  as  charged,  and  the 
court,  assuming  judicial  knowledge  of  the  conviction 
in  the  Johnson  case,  and  in  some  other  case  the  par- 
ticulars of  which  do  not  appear  herein,  sentenced  the 
defendant,  as  upon  a  third  conviction,  to  pay  a  fine  of 
$100,  and  be  imprisoned  in  the  county  jail  for  a  period 
of  one  year,  as  provided  in  Section  36,  1915,  Oregon 
Laws.     Other  facts  appear  in  opinion. 

Modified  With  Directions. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Francis  8.  Ivanhoe  and  Mr.  R.  J.  Green. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  John  S.  Hodgin,  District  Attorney,  and  Mr. 
George  M.  Brown,  Attorney  General,  with  an  oral 
argument  by  Mr.  Hodgin. 

McBRIDE,  C.  J. — The  prosecution  followed  the  gen- 
eral line  adopted  in  State  v.  Newlin,  cmte,  p.  589 
(182  Pac.  133),  which  involved  a  sale  of  intoxicat- 
ing liquors  to  Ed  Johnson,  and  the  rulings  of  the 
court  on  the  questions  there  involved  were  practically 
the  same,  the  new  questions  involved  being  substan- 
tially the  plea  of  mdrefois  convict,  and  the  sentence  as 
for  a  third  conviction. 
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1,  2.  There  was  no  evidence  to  justify  the  submis- 
sion to  the  jury  of  the  question  of  former  conviction. 
While  the  matter  of  purchasing  the  liquor  was  dis- 
cussed by  the  defendant  in  the  presence  of  both  Smith 
and  Johnson,  the  sale  to  each  was  separate  and  com- 
plete in  itself.  Smith  went  alone  and  paid  for  his 
bucket  of  bottles  with  his  own  money  and  with  the 
intention  of  thereby  procuring  evidence  to  convict  the 
defendant  of  an  unlawful  sale.  When  he  paid  for  the 
liquor  and  took  it  away  the  transaction  was  complete, 
and  so  far  as  he  was  concerned  he  was  the  sole  owner 
of  the  liquor  so  purchased,  if  anyone  can  be  said  to  be 
the  owner  of  liquor  disposed  of  and  received  under 
such  circumstances.  Johnson  went  later  and  paid 
$21.50  for  his  bucket  of  bottles  and  took  it  away  for 
his  own  purposes,  and  Smith  had  no  interest  in  the 
result  of  the  transaction.  In  fact,  if  Smith  had  pur- 
chased the  $50  package  of  liquor  and  paid  for  it  and 
taken  it  away  first  and  afterwards  had  returned  and 
taken  the  $21.50  package  and  paid  for  it,  these  acts 
would  have  constituted  two  separate  offenses. 

This  is  a  much  stronger  case  against  defendant  than 
State  Y.Stewart,  11  Or.  52,  238  (4  Pac.  128),  in  which 
it  was  held  that  a  person  may,  by  one  act,  commit  two 
distind;  crimes,  a  particular  instance  of  which  is  where 
a  person  by  a  single  shot  wounds  or  kills  two  people. 
The  plea  was  not  sustained  by  any  evidence. 

3.  It  is  suggested  in  the  brief  that  the  court  erred 
in  imposing  a  sentence  as  for  a  third  conviction. 
There  is  no  allegation  in  the  indictment  that  the  de- 
fendant had  been  previously  convicted  of  like  offenses, 
and,  as  shown  in  the  Johnson  case  just  decided,  such  a 
sentence  was  not  authorized  in  the  absence  of  a  proper 
allegation  in  the  indictment:  22  Cyc.  256. 
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For  this  error  the  judgment  of  the  Circuit  Court  is 
set  aside  and  the  cause  remanded  with  directions  to 
re-sentence  defendant  without  regard  to  any  previous 
conviction.  In  all  other  matters  the  proceedings  of 
the  lower  court  are  affirmed. 

Bbmakdbd  With  Dibsctions. 

BuBNBTT,  Bbnson  and  Habbis^  JJ.,  concur  in  the 

result 


Argued  June  5,  affinn«d  Jnne  84,  1919. 

HAGER  V.  CLATSOP  COUNTY. 

/  (181  Pkc.  743.) 

Taxation— DeUnqnent  Tazea— PnrchaM  and  Sale  hj  Oonnty— -Title  of 
Purchaser — Taxes  Satisfied* 

1.  Under  the  statutory  scheme  for  collection  of  delinquent  taxes  as 
embodied  in  Sections  3713,  3717,  3718,  L.  O.  L.,  as  amended  b^  Laws 
of  1913,  Chapter  184|  purchaser  at  sale  by  eounty  of  land  it  had 
bought  for  taxes  of  one  year,  takes  it  discharged  of  all  subsequent 
taxes,  certificates  of  delinquency  for  which  had  been  Issued  to  the 
county,  and  subject  only  to  taxes  of  the  current  year;  that  is,  the  year 
in  which  the  sale  is  made. 

[As  to  tax  sales,  see  note  in  Ann.  Oas.  1916D,  48.] 

From  Clatsop:  James  A.  Eakik,  Judge. 

Department  1. 

In  effect,  this  is  a  suit  to  quiet  the  plaintiff's  title  in 
certain  lands  in  Clatsop  County.  Without  quoting 
the  pleadings  in  extenso,  it  is  sufficient  to  say  that  the 
state,  county  and  general  municipal  taxes  were  duly 
assessed  against  these  lands  for  the  year  1909.  No 
part  of  the  taxes  having  been  paid,  certificates  of  de- 
linquency were  issued  to  Clatsop  County  on  December 
3,  1914.    On  June  5,  1915,  the  county  instituted  pro- 
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ceedings  in  the  Circuit  Court  to  foreclose  the  certifi- 
cates, which  resulted  in  a  final  decree  of  date  Septem- 
ber 7,  1915,  directing  a  sale  of  the  lands  for  the 
satisfaction  of  the  delinquency  evidenced  by  the  cer- 
tificates. On  October  26,  1915,  at  a  sale  under  execu- 
tion issued  on  the  decree  the  land  was  sold  to  Clatsop 
County.  On  July  18,  1916,  in  pursuance  of  the  stat- 
ute the  County  Court  directed  the  sheriff  io  publish 
notice  that  he  would  sell  the  lands  thus  acquired  by^ 
the  county,  on  October  19,  1916;  to  the  highest  bidder 
for  cash  at  the  time  and  place  named  in  the  notice. 
As  a  result,  the  lands  were  sold  to  B.  L.  Ward,  the 
original  plaintiif  herein,  and  a  deed  was  executed  by 
the  sheriff  as  of  the  date  of  sale  and  delivered  to  Ward. 
Taxes  had  been  levied  against  the  land  for  each  of  the 
years  subsequent  to  1909  up  to  and  inclusive  of  the 
year  1915. 

As  no  one  else  applied  for  a  certificate  of  delin- 
quency, such  certificates  were  issued  to  the  County 
Court  for  the  year  1910,  and  on  January  16,  1916,  the 
county  instituted  a  suit  to  foreclose  them  and  obtained 
a  decree  of  foreclosure  on  July  8, 1916.  An  exe<{ution 
issued  upon  the  decree  last  named  and  at  this  point 
in  the  history  of  the  transactions  the  plaintiff  began 
this  suit  to  restrain  the  sale  under  the  last  decree  and. 
to  quiet  his  title  to  the  property. 

The  contention  of  the  plaintiff  is  that  the  sale  of  the 
land  to  him  by  the  county,  followed  by  its  conveyance, 
automatically  satisfied  and  discharged  all  of  the  taxes 
against  the  premises,  except  those  current  at  the  date 
of  sale.  On  the  other  hand,  the  contention  of  the 
county  IS  that  the  only  tax  affected  was  that  of  1909. 
The  court  rendered  a  decree  in  favor  of  the  plaintiff 
according  to  his  prayer,  and  the  defendant  county  and 
its  sheriff  have  appealed.  Affirmed. 
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For  appellants  there  was  a  brief  over  the  names  of 
s  Mr.  Edw.  C.  Judd,  District  Attorney,  and  Messrs. 
O.  C.  (&  A.  C.  FiUton,  with  an  oral  argument  hy  Mr. 
a.  C.  Fulton. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  Q.  A.  Bowlhy. 

BURNETT,  J.— 1.  According  to  the  statutory 
Scheme  for  the  collection  of  delinquent  taxes,  as  em- 
bodied in  Chapter  8,  Title  28,  L.  0.  L.,  and  the  amend- 
ment thereto  as  set  forth  in  Chapter  184,  Laws  of  1913, 
at  the  expiration  of  a  certain  time  after  taxes  become 
delinquent,  on  the  application  of  any  individual  it  shall 
be  the  duty  of  the  sheriff  to  issue  certificates  of  delin- 
quency against  the  property  containing  certain  details 
respecting  the  amount  of  tax  and  interest  due  and  the 
name  of  the  owner  to  whom  the  same  is  assessed,  and 
other  particulars,  and  this  certificate  constitutes  a  lien 
upon  the  realty  mentioned  therein.  At  any  time  after 
the  expiration  of  three  years  from  the  first  date  of 
delinquency  of  any  tax  included  in  such  certificate,  the 
holder  may  institute  proceedings  for  the  foreclosure 
of  the  same.  It  is  the  duty  of  a  private  person  hold- 
ing a  certificate  of  the  sort  to  pay  all  the  taxes  which 
have  been  assessed  against  the  property  both  before 
and  after  its  issuance,  failing  in  which,  he  will  forfeit 
his  certificate  to  any  subsequent  certificate  holder,  so 
that  at  the  suit  of  a  private  person  the  decree  of  fore- 
closure will  include  all  taxes  of  whatsoever  kind  which 
he  has  paid.  If  no  one  applies  for  certificates  of  de- 
linquency, the  sheriff  is  required  to  issue  such  certifi- 
cates from  time  to  time  to  the  county,  but  unlike  the 
duty  to  pay  all  taxes,  which  is  enjoined  upon  a  private 
person,  there  is  no  obligation  on  the  part  of  the  county 
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to  pay  any  delinquent  taxes.  The  county  also  may 
bring  suit  to  foreclose  the  delinquency  certificates 
issued  to  it  by  the  sheriff  and,  in  the  absence  of  other 
bidders  at  a  sale  on  execution  issued  upon  such  decree 
of  foreclosure,  the  county  automatically  becomes  the 
bidder  for  the  whole  of  the  tract  for  the  face  of  the  de- 
cree, and  the  property  is  struck  off  to  it. 
Section  3713,  L.  0.  L.,  reads  thus : 

**No  claims  shall  ever  be  allowed  against  the  county 
in  favor  of  any  municipality,  school  district,  road  dis- 
trict or  other  taxing  district  for  taxes  levied  on  prop- 
erty acquired  by  the  county  by  tax  deed  under  the  pro- 
visions of  this  act,  but  all  taxes  shall  at  the  time  of 
deeding  said  property  be  thereby  canceled ;  provided, 
that  the  proceeds  of  any  sale  of  any  property  acquired 
by  the  county  by  tax  deed  shall  be  justly  apportioned 
to  the  various  funds  existing  at  the  date  of  the  sale  in 
the  territory  in  which  such  property  is  located,  accord- 
ing to  the  tax  levies  of  the  year  last  in  process  of 
collection. ' ' 

Under  Section  3717  it  is  required  that  in  pursuance 
of  an  order  of  the  County  Court  there  shall  be  held 
annually  a  sale  of  lands — 

**  Theretofore  bid  in  for  taxes  by  such  county  or  any 
public  corporation  therein,  and  to  which  such  county 
or  any  such  public  corporation  shall  have  acquired 
title,  as  provided  by  the  laws  heretofore  in  force  or  as 
provided  in  this  act.  ^  * 

These  words  appear  in  the  act  of  1907.  They  are 
also  employed  in  the  amendatory  act  of  1913.  Mani- 
festly the  procedure  there  outlined  applies  not  only  to 
lands  which  the  county  bought  in  at  sales  held  before 
the  act  of  1907,  but  as  well  to  lands  acquired  since 
then.  Having  in  mind,  then,  that  we  are  dealing  with 
lands  to  which  the  county  acquired  title  by  purchase 
at  its  own  foreclosure  sale,  we  look  to  the  statute  for 
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the  effect  of  a  sale  by  the  county  of  its  own  lands  thus 
acquired.  It  is  said  jn  Section  3717,  L.  0.  L.,  as 
amended  by  Chapter  184,  Laws  of  1913 ;      ' 

^^No  parcel  of  land  shall  be  sold  more  than  once, 
and  the  sale  of  any  parcel  shall  be  construed  to  pass 
all  of  the  right,  title  and  interest  of  the  county  or  other 
municipality  to  which  the  same  has  been  sold  by  virtue 
of  the  taxes  for  which  the  same  was  sold,  and  any 
subsequent  taxes  advanced  by  such  county  or  munici- 
pal corporation,  and  also  all  delinquent  taxes,  except* 
ing  the  taxes  for  'the  current  year,  and  the  lien  of 
subsequent  tax  certificates  to  individuals.** 

Bemembering  the  conditions  disclosed  by  the  rec- 
ord before  us,  we  note  that  the  county  had  bought  in 
the  land  for  the  taxes  of  1909.  There  had  been  issued 
to  it  from  time  to  time  annually  certificates  of  delin- 
quency for  the  taxes  of  succeeding  years.  Applying 
to  this  situation  the  provisions  of  the  section  last 
above  quoted,  the  sale  to  the  plaintiff  passed  all  the 
right,  title  and  interest  of  the  county  which  it  had  by 
virtue  of  the  taxes  for  1909.  More  than  that>  it  also 
passed  the  interest  of  the  county  by  virtue  of  all  the 
subsequent  taxes,  which  interest  was  represented  by 
the  subsequent  certificates  of  delinquency.  Still  fur- 
ther, it  passed  the  interest  of  the  county  as  to  all  de- 
linquent taxes  without  other  exception  than  the  taxes 
for  the  current  year,  which  must  mean  the  taxes  for 
1916,  that  being  the  year  in  which  the  sale  was  made 
to  the  plaintiff,  and  the  further  exception  of  any  sub- 
sequent delinquent  tax  certificate  issued  to  some  indi- 
vidual. It  was  possible  that  for  any  of  the  years  sub- 
sequent to  1909  any  individual  might  have  applied  for 
a  certificate  of  delinquency  on  the  realty  involved. 
Upon  him  would  have  rested  the  obligation  of  paying 
all  manner  of  taxes  under  the  provision  of  Section 
3704,  L.  0.  L.,  as  amended  by  the  act  of  1913.    But  no 
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such  certificate  appears  in  the  record  and  hence  the 
only  exception  in  derogation  of  the  title  passed  to  the 
purchaser  hy  the  sale  of  the  county  of  the  lands  which 
it  had  obtained  at  its  own  foreclosure  sale  is  the  tax 
current  for  the  year  in  which  the  sale  was  made  to  the 
plaintiff. 

The  same  effect  is  reiterated  in .  Section  3718, 
L.  0.  L.,  ai^  amended,  where  it  is  said  of  deeds  given 
to  purchasers  of  land  from  the  county : 

''Such  deeds  shall  vest  in  the  purchasers  title  in  fee 
thereto,  and  such  title  shall  be  superior  to  any  lien, 
claim  or  charge  whatever  against  such  lands,  except 
the  lien  of  tax  certificate  of  delinquency  issued  to  an 
individual,  subsequent  to  that  for  which  the  land  was 
sold,  and  the  taxes  for  the  current  year. ' ' 

Beferring  again  to  the  language  of  Section  3717,  we 
note  that,  **No  parcel  of  land  shall  be  sold  more  than 
once.*'  If  the  contention  of  the  county  is  to  prevail, 
it  could  sell  its  land  as  many  times  as  it  has  certifi- 
cates of  sale,  and  the  purchaser  could  not  be  certain 
whether  he  would  acquire  title  or  not.  If  the  county 
would  obtain  money  enough  to  cover  the  taxes  for  all 
the  years  of  delinquency,  it  should  in  its  order  for  sale 
under  Section  3717  fix  an  upset  price  at  which  the  bid- 
ding must  be  started,  and  which  is  equal  to  the  aggre- 
gate of  all  its  demands.  It  seems  not  to  have  done  so 
in  the  present  instance,  and  hence  the  title  passed  to 
the  plaintiff  at  the  price  which  he  offered.  It  is  mani- 
fest also  that  the  sale  by  the  county  of  lands  which  it 
had  acquired  at  its  own  foreclosure  sale  must  carry 
the  full  title,  because  it  is  provided  in  Section  3713, 
already  quoted,  that  the  proceeds  of  the  sale  of  such 
property  shall  be  apportioned  to  the  different  funds 
existing  at  the  date  of  sale,  according  to  the  tax  levies 
of  the  year  last  in  process  of  collection.    In  other 
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words^  the  different  funds  will  partake  in  the  proceeds 
of  the  sale  pro  rata,  not  according  to  the  ratio  existing 
at  the  time  the  certificate  of  delinquency  was  issued  or 
the  sale  made  to  the  county,  but  according  to  the  latest 
tax  levy  in  process  of  collection. 

Considering,  therefore,  that  there  can  be  but  one 
sale  of  land  bid  in  by  the  county,  that  it  passes  all  title 
of  the  county  which  it  holds  not  only  by  virtue  of  the 
sale  to  it  but  by  virtue  of  all  certificates  of  delinquency 
issued  to  it,  and  that  it  cancels  al^  taxes  at  the  time 
the  deed  is  issued,  with  the  exceptions  noted,  it  is  obvi- 
ous that  the  plaintiff  took  title  to  the  land  to  the  exclu- 
sion of  all  tax  claims  whatsoever,  except  those  current 
at  the  date  of  his  deed.  The  decree  of  the  Circuit 
Court  is  affirmed.  Apfibmed. 

McBbide^  C.  J.,  and  Benson  and  Habbis^  JJ.,  concur. 


Argaed  February  25,  reversed  and  remanded  March   18,  rehearing 

denied  June  24,  1919. 

DE  VOL  V.  CITIZENS  BANK. 

(179  Pac.  282;  181  Pac.  985.) 

Trusts — ^Parol  Evidence— Statnte  of  Fraad^ 

1.  Where  a  sister  holding  realty  in  trust  for  her  brother  on  his 
order  and  request  signed  deed  to  a  buyer  in  recognition  of  the  parol 
trust,  her  testimony  that  she  had  held  the  property  in  trust  for 
her  brother  was  not  inadmissible,  as  in  violation  of  the  statute  of 
frauds,  in  the  brother's  action  to  recover  his  deposit  made  to  cover 
paving  liens. 

Trusts— Parol  Trust — Sale  of    Property-— Proceeds  —  Bight  of  Bene- 
ficiary. 

2.  Where  a  sister  held  realty  deeded  to  her  by  her  brother  under 
parol  trust  for  his  benefit,  and  joined  in  execution  of  his  deed  to  a 
buyer,  the  purchase  price  became  the  brother's  property  as  much  as 
though  he  had  previously  held  the  legal  title. 

Banks  and  Banking— Deposit  to  Oover  Liens — ^Part  of  Price. 

3.  Where  a  sister  and  brother,  the  former  holding  realty  under 
parol  trust  for  the  latter,  conveyed  to  a  buyer,  it  must  be  assumed 
that  money  held  by  a  bank  as  a  deposit  to  cover  pavine  liens  pri- 
marily belonged  cither  to  the  brother  or  sister;  it  having  been  a 
part  of  the  purchase  price  of  the  property. 
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Banks  and  Banking— Action  to  Becorer  Escrow  Deposit — ^Fact  and 
Pnrpose  of  Deposit— Questions  for  Jury. 

4.  In  action  by  vendor  of  realty  to  recover  from  bank  a  deposit 
made  with  it  of  part  of  purchase  price  in  escrow  to  cover  paving 
liens,  whether  the  money  was  deposited  with  the  bank  by  plaintiff, 
and  the  purpose  for  which  it  was  deposited,  held  for  the  jury  under 
the  evidence. 

Evidence — Implied  Admission — ^Failure  to  Answer  Letter. 

5.  Where  vendor  deposits  in  bank  in  escrow  part  of  purchase  price 
as  security  for  paving  liens,  correspondence  between  him  and  bank 
in  relation  to  transaction  is  evidence  thereof,  and  where  he  wrote 
bank  stating  transaction  in  a  certain  way,  and  bank  did  not  dis- 
claim, or  otherwise  answer,  vendor's  letter,  with  fact  it  was  not 
answered,  is  evidence  in  nature  of  an  implied  admission  as  to  truth 
of  facts  stated. 

Jury— Action  Against  Bank— Bscrow  Deposit— Legal  Nature. 

6.  An  action  by  the  vendor  of  land  against  a  bank  with  which  he 
had  deposited  part  of  the  price  of  the  land  in  escrow  as  security 
for  paving  liens,  being  in  nature  of  aetion  for  money  bad  and  re- 
ceived for  his  benefit,  was  not  a  suit  in  equity,  but  an  action  at  law, 
properly  tried  before  a  jury. 

Byidence-— Parol  Evidence  Affecting  Writing— Covenant  of  Warranty 
— ^Escrow  Deposit. 

7.  In  action  by  vendor  against  bank  to  recover  part  of  price 
deposited  in  escrow  as  security  for  paving  liens,  evidence  of  contract 
alleged  by  plaintiff  held  not  inadmissible  as  varying  terms  of  cove- 
nant of  warranty  in  his  deed,  but  related  to  an  independent  trans- 
action. 

[As  to  effect  on  rights  of  parties  of  unauthorized  delivery  by 
escrow-holder,  see  note  in  Ann.  Oaa  1917E,  427.] 

Banks  and  Banking— Escrow  Deposit — Qnestion  for  Jury. 

8.  In  brother's  action  against  bank  to  recover  escrow  deposit  of 
part  of  price  of  realty  conveyed  by  him  and  his  sister,  deposit  having 
been  made  to  secure  paving  liens,  whether  property  sold  and  money 
deposited  in  bank  were  property  and  mopey  of  sister,  and  not  of 
brother,  held  for  jury  under  evidence,  a  question  submiseible  by  proper 
instruction. 

Trial — Submission  of  Theory  to  Jnry. 

9.  Where  the  contention  of  either  party  is  alleged  in  the  pleading^ 
and  sustained  by  evidence  sufficient  to  go  to  jury,  he  has  the  right 
to  have  that  theory  submitted. 

ON  PETITION  FOR  REHEARING. 

Estoppel— Testimony  of  Witness  of  Adverse  Party. 

10.  A  party  in  a  case  cannot  be  estopped  or  concluded  by  the  mere 
testimony  of  a  witness  offered  by  the  adverse  party. 

From  Multnomah:  Bobebt  Tucker,  Judge. 

Department  2. 

This  is  an  action  to  recover  $1,000  alleged  to  have 
been  deposited  by  the  plaintiff  with  the  defendant, 
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to  be  held  by  it  as  a  sort  of  stakebolder,  in  a  transac- 
tion between  the  plaintiff  and  Lambert  &  Whitmer, 
who  had  purchased  from  the  plaintiff  and  his  sister 
certain  real  estate  in  the  City  of  Portland,  in  relation 
to  the  payment  of  certain  paving  liens,  which  had 
been  assessed  against  the  property  by  the  city. 

About  September  1,  1905,  the  plaintiff  and  his  sis- 
ter, Mary  De  Vol,  conveyed  to  A.  W.  Whitmer  for  Lam- 
bert &  Whitmer,  the  property  in  question.  At  the 
time  the  legal  title  to  the  property  was  in  the  name  of 
Mary  De  Vol ;  but  it  is  claimed  by  the  plaintiff  that  she 
was  merely  the  trustee  of  the  proper^  for  George  De 
Vol,  who  is  claimed  by  the  plaintiff,  to  have  been  the 
sole  beneficial  owner. 

At  the  time  of  the  transaction  there  were  paving 
assessments  standing  against  the  property,  to  the 
amount  of  about  $845,  which  were  then  in  litigation 
between  the  De  Vols  and  the  city. 

The  De  Vols  executed  a  warranty  deed  to  the  prop- 
erty, and,  in  addition  thereto,  a  certain  sum  was  held 
out  of  the  purchase  price  and  deposited  in  the  defend- 
ant's bank,  to  be  held  by  it  in  relation  to  the  afore- 
said assessments,  but  the  terms  and  conditions  under 
which  it  was  to  be  held  are  in  controversy  between 
the  parties,  as  will  hereafter  appear.  The  exact 
amount  held  out  is  also  in  controversy,  plaintiff  claim- 
ing it  was  $1,000,  the  defendants,  that  it  amounted  to 
but  $950.  This  deposit  is  the  subject  of  this  litiga- 
tion. 

Plaintiff  claims  it  was  deposited  under  an  agree- 
ment and  understanding  that  it  should  be  held  by  the 
bank  until  the  litigation  was  settled,  and  that  the 
plaintiff  was  to  have  ample  time  to  litigate  the  same. 
The  defendant,  on  the  other  hand,  claims  it  was  to  be 
held  as  security  to  satisfy  the  liens,  and  that  if  said  im- 
provement ever  became  a  valid  charge  or  lien  against 
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said  property,  either  by  assessment  or  reassessbient, 
the  deposit  should  be  applied  to  satisfy  the  same. 
The  defendant  also  claims  that  the  purchase  of  the 
land  was  made  from  Mary  De  Vol,  and  that  the  ar- 
rangement for  the  deposit  at  the  bank  was  also  madp 
with  her  and  not  with  the  plaintiff,  George  De  Vol.  It 
is  undisputed  that  it  was  also  agreed  at  the  time  that 
pending  the  settlement  of  the  liens,  the  deposit  was  to 
draw  interest  from  the  bank,  at  the  rate  of  4  per  cent 
per  annum. 

A  short  time  after  this  transaction,  Lambert  & 
Whitmer  sold  the  real  property,  conveyed  to  them  by 
the  J)e  Vols,  to  one  James  Monks,  who  gave  to  them 
notes  and  a  mortgage  for  about  $5,000  of  the  purchase 
price.  These  notes  and  the  mortgage  were  after- 
wards transferred  by  Lambert  &  Whitmer  to  one  Clark 
and  were  all  paid  off  by  Monks,  except  about  $1,100, 
which  was  held  back  by  him  under  an  agreement  with 
Lambert  &  Whitmer,  that  he  might  so  hold  the  same  as 
security  for  the  payment  of  these  liens.  On  Septem- 
ber 16, 1908,  the  defendant  applied,  or  permitted  Lam- 
bert &  Whitmer  to  apply,  the  De  Vol  deposit  upon  the 
notes  of  Monks  to  Lambert  &  Whitmer,  which  had  been 
transferred  to  Clark. 
/  The  litigation  over  the  assessments  was  continued 

in  one  shape  and  another  for  many  years,  and  never 
was  disposed  of.  The  assessments,  which  were  pend- 
ing at  the  time  of  the  conveyance  from  De  Vol  to  Whit- 
mer, were  set  aside  by  the  court,  but  the  city  proceeded 
to  make  a  reassessment.  The  plaintiff,  through  his  at- 
torneys, continued  to  litigate  this  reassessment,  both 
by  writ  of  review  and  by  appeal  from  the  assessments. 
The  writ  of  review  was  finally  decided  in  favor  of  the 
city,  but  the  appeal  was  still  pending.  In  1915  Monks, 
who  was  then  the  owner  of  the  property,  without  au- 
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thority  from  or  arrangement  with  DeVol,  compromised 
the  assessments  and  paid  them  off,  thereby  releasing 
the  property  from  the  city 's  liens  upon  the  same. 

,  Reversed  and  Bem anded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Malarkey,  Sedbrook  <&  Dibble,  with  an  oral 
argument  by  Mr.  Arthur  M.  Dibble. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Ralph  R.  Duniway  and  Mr.  George  N.  Woodley, 
with  an  oral  argument  by  Mr.  Dvm,iway. 

BENNETT,  J.— 1.  The  first  question  presented  by 
the  appeal  is  whether  or  not  the  court  erred  in  per- 
mitting George  De  Vol  and  his  sister,  Mary  De  Vol,  to 
testify  that  while  the  legal  title  to  the  property  was 
in  her  name,  she  held  it  under  a  parol  trust,  and  thart 
the  plaintiff  was  really  the  beneficial  owner.  This 
question  is  presented  by  assignments  of  error  1,  2,  3, 
4,  5  and  6.  All  of  the  questions  presented  in  these 
assignments  are  fully  covered  by  assignment  3,  where 
Mary  De  Vol  was  asked: 

*' State  fully  why  George  De  Vol  deeded  said  prop- 
erty to  you.  What,  if  any,  consideration  did  you  pay 
him  for  doing  so,  and  whether  you  owned  the  prop- 
erty or  did  you  hold  only  the  legal  title  to  said  prop- 
erty for  said  George  De  Volt 

*'A.  He  deeded  said  property  to  me  so  if  he  should 
fail  in  business  we  would  always  be  sure  of  having  a 
home.  I  paid  no  consideration  whatever  to  him  for 
deeding  the  property  to  me,  and  I  did  not  own  the 
property  after  I  received  the  deed  to  it.  I  only  held 
the  legal  title  to  said  property  for  my  brother,  who 
was  in  possession  of  the  same.  •  •  *'  ^ 

It  is  strongly  urged  on  behalf  of  appellant,  that  this 
was  an  attempt  to  prove  a  trust  by  parol  evidence,  ^nd 
was  in  violation  of  the  statute  of  frauds,  and  that  Mary 


Jane,  1919.]      Db  Vol  v.  Citizbns    Bank,  611 

De  Vol,  and  not  the  plaintiff,  must  be  conclusively  as- 
stuned  to  have  been  the  owner  of  the  real  property 
deeded  by  her  and  her  brother,  and  therefore  also,  of 
the  money,  which  was  part  of  the  purchase  price. 

We  do  not  think  this  contention  can  be  sustained.  It 
ip  conceded  that  she  joined  with  her  brother  in  exe- 
cuting the  deed  to  Whitmer.  Both  Mary  De  Vol  and 
her  brother  testified  that  she  did  this  at  his  request, 
and  she  testified  that  she  had. nothing  to  do  with  the 
transactidn  except  to  sign  the  deed,  and  that  both  the 
property  and  the  money  arising  from  its  sale  really 
belonged  to  her  brother,  plaintiff  herein.  If  this  was 
true,  the  transaction  between  Mary  De  Vol  and  her 
brother,  became  in  the  nature  of  an  executed  trust. 
She  held  the  property  subject  to  his  use  and  disposi- 
tion, and,  upon  his  order  and  request,  she  signed  the 
deed  to ,  VS/Tiitmer  in  full  recognition  of  the  parol  truit. 
Under  such  circumstances,  and  when  the  trust  has  been 
so  acknowledged  and  executed,  the  reason  for  the  rule 
against  admitting  parol  evidence  fails,  and  when  the 
reason  fails  the  rule  fails  with  it 

In  Perry  on  Trusts  it  is  said : 

"And  the  statute  of  frauds,  will  be  satisfied  if  the 
trust  can  be  manifested  or  proven  by  any  subsequent 
acknowledgment  by  the  trustee,  as  by  an  expressed 
declaration,  or  any  memorandum  to  that  effect ;  or  by 
letter  under  his  hand,  or  by  his  answer  in  chancery, 
or  by  his  affidavit*' :  Vol.  1  (6  ed.),  §  82. 

And  in  the  work  of  Mr.  Beach  on  the  same  subject, 
it  is  said: 

**  Where  the  purpose  of  the  grantor  to  create  a  trust 
is  not  set  forth  in  the  instrument  by  which  the  estate  is 
conveyed,  it  may  be  adequately  declared  and  proved 
by  the  testimony  of  the  trustee  to  whom  it  is  conveyed, 
or  who  is  the  holder  of  the  legal  title.  This  declaration 
may  be  made  at  the  time  of  the  conveyance  or  at  a 
later  date'':  Beach  on  Trusts,  §  39. 
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And^this  is  the  doctrine  announced  by  our  court  in 
Richmond  v.  Block,  36  Or.  594,  595  (60  Pac.  385,  386), 
in  which  it  is  said : 

**The  adjudicated  purpose  of  the  statute,  however, 
is  not  to  declare  such  a  parol  or  verbal  trust  illegal,  and 
therefore  a  nullity.  But  the  trustee  may  elect  to  per- 
form the  conditions  thereof,  notwithstanding  the  ab- 
sence of  compulsory  power;  and  the  courts  will,  if  he 
chooses  to  act  upon  his  verbal  promise,  protect  him  in 
the  execution  of  the  trust,  and,  as  far  as  possible,  will 
protect  the  beneficiaries  in  the  enjpyment  of  the  fruits 
of  its  execution,  and  when  once  the  trust  is  executed  it 
cannot  be  revoked. '  * 

And  again  building  upon  and  quoting  with  approval 
from  Sieman  v.  Austin,  33  Barb.  (N.  Y.)  9,  the  court 
says: 

**The  law  refuses  its  aid  to  enforce  agreements  creat- 
ing trusts  or  charges  upon  lands  when  they  rest  alto- 
gether in  parol,  not  because  the  trusts  are  therefore 
void,  but  because  it  will  not  permit  them  to  be  proved 
by  such  evidence.  But  when  a  person  who  has  received 
the  title  to  lands  purchased  for  the^  benefit  of  another, 
although  without  having  declared  the  fact  in  writing, 
recognizes  and  fulfills  the  trust,  it  is  not  the  duty  of  the 
court  to  deny  its  existence.  *  *  If  he  fulfills  the  trust 
by  conveying  the  property  to  the  true  owner,  there  is 
no  rule  of  equity  which  will  impeach  the  title  thus  ac- 
quired.'* 

And  again,  quoting  from  an  Indiana  case,  Hays  v. 
Reger,  102  Ind.  524  (1  N.  E.  386) : 

''This  statute,  as  also  the  statute  of  frauds,  was  en- 
acted, not  that  parties  might  avoid  trusts  which  were 
executed,  but  rather  to  enable  them,  in  case  of  an  at- 
tempt to  enforce  such  trusts  while  they  remain  execu- 
tory, to  insist  on  certain  modes  of  proof  in  order  to  es- 
tablish them.  The  trust  having  been  executed,  we  need 
not  determine  whether  it  was  one  arising  by  implica- 
tion of  law,   or  whether  it  was  an  express  trust. 
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Whether  it  was  one  or  the  other,  the  parties  having  vol- 
untarily executed  it,  the  authorities  are  that  it  may  be 
proved  by  parol  for  the  purpose  of  showing  that  the 
apparent  owner  had  no  interest  which  was  subject  to 
the  lien  of  a  judgment  against  him.'' 

Neither  the  statute  of  frauds  nor  our  similar  stat- 
utes, were  ever  intended  to  prohibit  men'  and  women 
from  being  honest ;  or  from  observing  or  carrying  out 
in  good  faith  their  moral  obligations,  if  they  choose 
to  do  so.    :  ' 

2.  If,  as  testified  by  the  plain^ff  and  his  sister, 
George  De  Vol  was  the  real  beneficial  owner' of  this 
property,  and  Mary  De  Vol  saw  fit  to  join  in  the  execu- 
tion of  this  deed  at  his  request,  for  the  purpose  of 
carrying  out  her  moral  obligation  to  dispose  of  the 
property,  according  to  his  direction,  there  was  no  rea- 
son why  she  should  not  do  so,  and  under  such  condi- 
tions the  purchase  price  would  become  his  property, 
just  as  much  as  though  he  had  previously  held  the  legal 
title.  , 

There  was  a  motion  for  a  nonsuit,  and  also  a  motion 
for  a  directed  verdict.  The  order  of  the  court  denying 
these  motions  makes  up  appellant's  assignments  8  and 
10,  and  in  support  thereof  it  is  urged  that  there  is  no 
competent  evidence  that  the  contract  alleged  was  ever 
made,  and  no  competent  evidence  that  plaintiff  ever 
made  any  deposit  with  defendant  at  all,  but  we  think 
there  was  no  error  in  refusing  these  motions. 

3.  The  evidence  of  the  plaintiff  as  to  what  occurred 
at  the  time  of  the  transaction  is  not  very  clear,  but 
there  can  be  no  question  that  the  money  was  actually 
deposited  in  the  bank,  and  accepted  by  the  bank  as  a 
deposit,  and  that  it  was  to  be  held  with  some  relation 
to  these  liens.  It  must  also  be  assumed,  that  this 
money  primarily  belonged  to  one  or  the  other  of  the 


\ 


614  D«  Vol  v.  Cftizens   Bank.  [92  Or. 

De  Vols,  because  it  was  a  part  of  the  |)urcliase  price  of 
their  property. 

In  addition  to  this  are  the  letters  from  De  Vol  to  the 
bank  and  to  Lambert,  ,who  was  its  cashier  or  president. 
The  first  of  these  letters  is  dated  November  6,  1910, 
and  is  as  follows :  ^ 

**1695  Adeline  St.,  Oakland,  Cal. 
*'Nov.  6th,  1910. 
**Pres.  of  Citizens  Bank, 

*' Portland,  East  Side,  Or. 
** Dear  Sir: 

**Not  knowing  what  the  street  assessment  would  be 
on  I*ettygrove  and  17th  Sts.,  Portland,  Or.,  /  left  $1,000 
in  the  above  Bank  in  the  fall  of  1905.  Will  you  please 
let  me  know  if  the  assessment  has  been  settled  or  what 
has  been  done  since  that  time,  and  oblige    ' 

*' George  De  Vol.** 

The  second  letter  was  dated  January  14,  1915,  and 

is  as  follows  * 

'^2339  Adeline  St.,  Oakland,  Cal. 
^'January  14th,  1915. 
**  Mr.  Lambert: 

**Will  you  please  let  me  know  what  has  been  done 
about  the  reassessment  of  17th  St.f  You  remember  I 
left  $1,000,  One  Thousand  dollars  in  your  bank  at  4% 
in  1905  in  ca^e  the  city  should  win  the  suit.  I,  with 
others,  had  signed  over  to  Ralph  Duniway  at  that  time, 
as  it  is  now  10  years  I  should  think  the  case  should  be 
settled. 
**  Please  let  me  hear  from  you  soon. 

*  *  Very  truly, 

''Geo.  De  Vol.'' 

The  third  was  written  January  23,  1915,  as  follows : 

''2339  Adeline  St.,  Oakland,  California. 

"Jan.  23rd,  1915. 
"Mr.  Lambert. 
"Dear  Sir: 

"I  wrote  you  not  long  ago,  and  have  not  heard  from 
you,  about  the  $1,000  at  4%  /  deposited  in  the  Citizens 
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Bank  as  collateral  in  case  the  city  won  the  suit  over  the 
re-assessment  of  17th  St.  I  want  to  have  a  settlement 
and  hope  you  will  let  me  hear  immediately  from  you. 

**Very  truly, 

** George  Db  Vol." 

The  fourth  was  dated  May  16, 1915 : 

**2339  Adeline  St.,  Oakland,  Cal. 

*'May  6,  1915. 
'*Dear  Sir: 

I'/  left  $1,000  at  4%  in  Citizens  Bank  in  Fall  of  1905, 
this  amount  was  left  in  escrow  of  the  assessment  of 
17th  and  Pettygrove  St.  It  was  then  in  the  hands  of  a 
.  lawj'^er  to  be  settled.  A.  W.  Lambert  was  then  Pres. 
of  the  Bank  and  surely  he  remembers  the  transaction, 
as  he  bought  the  property.  I  wish  to  know  if  your 
books  show  that  I  paid  that  money  into  the  Bank. 
** Please  let  me  know  soon,  and  oblige 

•     ^'George  Db  Vol." 

It  is  admitted  that  these  letters  were  received  by 
the  parties  to  whom  they  were  addressed,  and  indeed 
they  were  produced  at  the  trial  by  the  defendant.  The 
plaintiff  testified  that  he  received  no  answers  to  these 
letters,  except  to  the  one  of  May  6th,  which  was  dated 
May  11, 1915,  and  is  as  follows : 

*' Portland,  Oregon,  May  11, 1915. 
**Mr.  George  De  Vol., 
'^2339  Adeline  St., 
*' Oakland,  Cal. 
*'Dear  Sir: 

**This  is  in  reply  to  your  letter  of  May  6th  regard- 
ing $1,000.00  left  here  in  1905.  Mr.  Dunniway  has  re- 
cently written  you  a  letter  regarding  the  status  of  this 
property.  The  $1,000.00  you  mention  was  applied  on 
the  note  held  by  Dr.  E.  G.  Clark. 

**  Yours  truly, 

*' Citizens  Bank. 
**By  M.  Eedmond." 
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4.  The  defendant  was  challenged  to  produce  any  car- 
bon copies  of  answer!^  to  the  other  letters  which  it 
might  have,  and  none  were  produced.  There  was  no 
evidence  of  any  other  answers  having  been  written,  ex- 
cept the  evidence  of  Mr.  Lambert  that  he  had  written 
one  letter  in  long  hand  and  kept  no  copy.  These  let- 
ters, with  the  answer  to  the  one,  and  the  fact  that  the 
others  were  unanswered  (if  the  jury  so  found)  together 
with  the  oral  testimony  of  Mr.  De  Vol,  were  sufficient 
evidence  to  go  to  the  jury  tending  to  prove  that  the 
money  was  deposited  with  the  Citizens  Bank  by  George 
De  Vol  and  the  purpose  for  which  it  wa&  deposited. 

5.  It  is  well  settled  that  in  a  transaction  of  this  kind, 
the  correspondence  between  the  parties,  in  relation  to 
the  transaction,  is  evidence  thereof,  and  that  where  one 
party  has  written  to  the  other,  stating  the  transaction  in 
a  certain  way,  and  the  other  party  has  made  no  dis- 
claimer, or  other  answer  to  the  letter,  the  letter  itself; 
with  the  fact  that  it  was  not  answered,  is  some  evidence, 
in  the  nature  of  an  implied  admission,  as  to  the  truth  of 
the  facts  stated  therein.  Altogether,  there  was  suffi- 
cient evidence  to  justify  the  submission  of  the  issues  to 
the  jury. 

6.  In  this  connection  it  is  urged  by  appellant  that  the 
cause  was  essentially  a  suit  in  equity  rather  than  an 
action  at  law,  but  we  cannot  see  that  this  contention 
was  well  taken.  The  action  was  upon  an  implied  con- 
tract to  pay  over  the  money  in  question  to  the  plain- 
tiff when  the  property  should  be  clear  of  the  liens  in 
question.  It  was  in  the  nature  of  an  action  for  money 
had  and  received  for  plaintiff  ^s  benefit.  It  was  merely 
an  action  against  an  ordinary  stakeholder.  If  the  de- 
fendant had  kept  the  money  in  its  hands  it  might  per- 
haps by  a  proper  pleading  have  presented  to  the  court 
the  adverse  claims  to  the  money  of  De  Vol,  by  Lambert 
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and  Whitmer,  and  have  had  that  matter  adjudicated; 
but  there  was  no  attempt  to  present  this  question.  In 
the  condition  of  the  pleadings  we  think  it  was  purely 
an  action  at  law  and  was  properly  tried  before  a  jury. 
7.  Under  assignments  of  error  7,  11,  18,  19,  20,  21 
and  22,  it  is  contended  that  the  effect  of  the  contract 
alleged  and  urged  by  the  plaintiff  is  to  vary  the  terms 
of  the  covenant  of  warranty  in  the  deed.  We  do  not 
think  this  contention  can  be  supported.  The  arrange- 
ment in  regard  to  the  holdiijg  back  of  this  money  had 
nothing  ^to  do  with  the  covenants  of  warranty  but  was 
an  independent  transaction.  The  money  was  kept  out 
and  deposited  with  reference  to  the  particular  liens, 
which  were  then  in  litigation.  The  covenant  of  war- 
ranty was  against  all  encumbrances.  If  this  money 
had  been  paid  over  to  the  plaintiff,  the  grantee  under 
the  deed  would  still  have  had  his  action  for  any 
breach  of  the  warranty,  whether  that  breach  might  re- 
sult from  these  particular  liens,  or  any  other  liens; 
and  whatever  disposition  migh^;  be  made  of  this  par- 
ticular fund,  the  warranty  in  the  deed  would  be  left 
entirely  undisturbed. 

"^  It  was  not,  therefore,  an  attempt  to  vary  or  change 
the  terms  of  the  warranty  that  was  contended  for  by 
the  plainti^.  It  was  a  contract  in  regard  to  this  par- 
ticular fund,  which  was. held  out  under,  a  special  ar- 
rangement to  provide  for  the  satisfaction  or  discharge 
of  these  particular  liens. 

f  8,  9.  The  defendant  asked  the  court  to  instruct  the 
jury  as  follows : 

**  Plaintiff  alleges  that  he  deposited  the  money  with 
defendant,  and  defendant  denies  the  same  and  alleges 
the  money  was  deposited  by  Mary  De  Vol.'* 

And  again: 
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*'If  you  find  from  a  preponderance  of  the  evidence 
that  the  money  deposited  in  the  bank  was  the  money  of 
Mary  De  Vol,  then  plaintiff  cannot  recover. ' ' 

By  these  instructions  the  defendant  sought  to  have 
submitted  to  the  jury  the  question  of  whether  the  ar- 
rangement as  to  the  money  deposited  was  made  by 
Mary  De  Vol  or  the  plaintiff,  and  as  to  which  of  them, 
the  money  belonged.  These  instructions  were  refused 
by  the  court,  and  in  this  we  think  there  was  error.  If 
the  money  actually  belonged  to  Mary  De  Vol^  and  the 
contract  of  the  bank  was  to  pay  it  to  her  and  not  to 
plaintiff,  of  course  the  plaintiff  must  fail  in  this  action, 
as  there  is  no  claim  of  any  assi'gnment.  The  issue  was 
directly  made  by  the  pleadings  and  there  was  evidence 
to  sustain  both  contentions. 

As  we  have  seen,  the  evidence  of  George  De  Vol  and 
his  sister,  that  he  was  the  real  owner  of  the  land  and 
the  money,  and  that  the  contract  was  made  with  him, 
was  entirely  competent,  yet  it  was  not  necessarily  con- 
clusive. 

The  legal  title  to  the  property  was  confessedly  in 
Mary  De  Vol,  and  some  inference  or  presumption  would 
naturally  arise  that  the  property  was  hers,  and  that, 
therefore,  the  money  also  belonged  to  her.  Whether 
this  presumption  was  overcome  by  the  testimony  of 
George  De  Vol  and  his  sister  was  for  the  jury. 

Besides  this,  the  defendant  offered  and  introduced 
affirmative  evidence  that  the  contract  and  arrange- 
ment in  regard  to  this  money  was  with  Mary  De  Vol. 

The  contract,  or  receipt  for  this  money,  offered  by 
defendant  is  as  follows : 

*' $950.00.  Portland,  Oregon,  October  31st,  1905. 

* '  Eeceived  of  Mary  De  Vol  the  sum  of  nine  hundred 
fifty  dollars,  to  be  held  as  security  for  the  pajnment  of 
the  City  Liens  against  lots  1  and  4  block  235  in  Couch 
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Addition  to  the  City  of  Portland,  Multnomah  County, 
Oregon,  pending  the  result  of  the  present  litigation. 

*  *  The  liens  are  as  follows : 

For  improvements  17th  St.  lot  1 $401. 7Q 

For  improvements  17th  St.  lot  4 444.03 

Total  without  costs  or  interest $845 .  73 

''Also,  May  24th,  1905,  Tanner  Creek  Sewer: 

Lot  1  said  block 9.80 

Lot  4  said  block ., 9.80 

Total^ 19.60 

"The  sums  for  improvement  of  17th  Street  to  be  held 
by  us  until  the  said  litigation  is  settled  by  court  or 
compromised,  to  bear  interest  at  4%  per  annum  from 
date  until  paid. 

*'The  said  $19.60  and  interest  and  costs  for  said 
sewer  to  be  paid  by  us  within  five  days  from  this  date. 
**And  we  further  promise  to  pay  the  surplus  over 
and  above  said  liens  to  said  Mary  De  Vol  or  her  order 
within  five  days  after  notification  that  said  17th  Street 
improvement  is  adjudicated  by  the  courts  or  ready  for 
compromise  by  the  parties  thereto. 

**  Citizens  Bank. 
/'By  A.  W.  Lambert,  Cash.'* 

Lambert  testified  as  a  witness  for  the  defendant  that 
this  contract  was  written  out  at  the  time  of  the  transac- 
tion, and  that  one  copy  of  it  was  then  and  there  given 
either  to  Mary  or  George  De  Vol.  This  evidence  was 
amply  sufficient  to  go  to  the  jury  as  supporting  def end- 
ant 's  contention  in  the  case. 

Thfe  proposition  that  where  the  contention  of  either 
party  is  alleged  in  the  pleading,  and  sustained  by  evi- 
dence sufficient  to  go  to  the  jury,  he  has  a  right  to  have 
that  theory  submitted,  is  too  well  settled  to  merit  the 
citation  of  authorities.  We  cannot  find  that  this  issue 
in  the  case  was  anywhere  distinctly  ^bmitted  to  the 
jury,  and  the  defendant  having  asked  for  specific  in- 
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structions  in  that  regard,  and  excepted  to  their  refusal, 
a  new  trial  must  be  granted. 

Another  instruction  in  relation  to  this  matter  asked 
for  by  the  defendant  and  refused  by  the  court  is  as 
follows : 

''And  in  this  connection  I  instruct  you  that  the 
money  deposited  in  the  bank,  whatever  the  sum  thereof 
was,  is  admitted  to  have  been  withheld* as  a  part  of  the 
purchase  price  of  the  property  sold  by  the  De  Vols  to 
Whitmer,  and  I  instruct  you  that  the  property  so  sold 
was  Mary  De  Vol's  property  and  that  said  money  so 
deposited  was,  therefore,  "^^ary  De  Vol's.' ^ 

For  reasons  already  discussed  there  was  no  error  in 
refusing  this  instruction. 
Eeversed  and  remanded  for  new  trial. 

Bevebsed  and  Bemanded. 

MgBride,  C.  J.y  and  Bean  and  Johns^  JJ.,  concur. 


Bebearing  denied  June  24,  1919. 

Petition  for  BsHEAHiNa. 

(181  Pac.  985.) 

On  petition  for  rehearing.    Denied. 

Mr.  Ralph  R.  Duniway  and  Mr.  George  N.  Woodley, 
for  the  petition. 

Messrs.  Malarhey,  Seabrook  <&  Dibble,  contra. 
In  Banc. 

BENNETT,  J.— 10.  It  is  urged  in  the  petition  for 
rehearing  that  Mary  De  Vol  is  estopped  by  her  testi- 
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mony  in  this  case  from  afterwards  commencing  a  pro- 
ceeding to  recover  the  money  in  question  in  an  action 
op  her  own  behalf,  and,  therefore,  it  is  reasoned  that 
on  this  account  an  estoppel  of  the  defendant  from  mak- 
ing the  claim  that  the  money  belonged. to  her  is  in  some 
way  brought  about,  and  that  her  testimony  in  regard 
to  the  ownership  of  the  money  is  therefore  conclusive 
upon  the  defendant. 

The  learned  attorney  clearly  confuses  what  might 
work  an  estoppel  of  Mary  De  Vol,  with  what  would  be 
necessary  to  create  an  estoppel  on  the  part  of  the 
defendant. 

It  would  be  a  startling  and  unnsnal  doctrine  if  a 
party  in  a  case  could  be  estopped  or  concluded  by  the 
mere  testimony  of  a  witness  offered  by  the  adversary 
party. 

Much  stress  is  placed  upon  the  opinion  of  thisi  court 
in  Gardner  v.  Kin/ney,  60  Or.  292  (117  Pac.  971),  but 
upon  a  careful  examination  t)f  that  case  it  will  clearly 
appear  that  it  is  in  no  way'  in  point  upon  the  question 
here  presented. 

In  the  Gardner  case  the  plaintiff  was  an  agent  of  the 
defendant  and  claimed  to  have  authority  to  employ 
labor  and  pay  the  employees.  He  had  employed  one 
Johnson  and  paid  him  and  was  asking  to  have  that 
claim  added  to  his  own.  Both  the  plaintiff  and  John- 
son testified  that  he  looked  to  plaintiff  for  his  pay. 
The  question  was  not  taken  away  from  the  jury,  as  in 
this  case,  but  was  submitted  to  the  jury,  and  the  jury 
found  in  favor  of  the  plaintiff  upon  the  issues.  It  was 
in  relation  to  such  a  case  and  argtuendo  only  that  the 
court  used  the  language  about  estoppel  referred  to. 
If  the  question  in  this  case  had  been  submitted  to  the 
jury,  and  that  body  had  found  in  favor  of  the  plain- 
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tiff  upon  that  issue,  basing  its  verdict  partly  or  wholly 
upon  the  testimony  of  Mary  De  Vol,  it  may  well  be 
that,  as  said  in  the  Gardner  case,  she  would  have  been 
estopped  from  bringing  another  suit  for  the  same 
money ;  having,  by  her  evidence,  caused  the  defendant 
to  once  pay  it  to  George  De  Vol,  but  this  could  in  no 
way  work  an  estoppel  upon  the  defendcmt,  as  to  the 
defense  pleaded  and  insisted  upon  in  this  action. 

Thjd  defendant  did  not  know  when  it  made  its  de- 
fense what  would  be  the  claim  of  Mary  De  Vdl,  or  what 
she  would  testify  to;  and  having  made  that  defense, 
and  offered  ample  evidence  to  support  it,  it  had  the 
right  to  have  the  question  submitted  to  the  jury,  and 
the  court  had  no  right  to  say  that  her  evidence  was 
conclusively  true,  or  to  disregard  the  evidence  to  the 
contrary  offered  by  the  defendant. 

It  may  be  unfortunate,  as  contended  by  respondent, 
that  the  case  should  be  reversed  upon  this  ground. 
But  for  this  the  defendant  is  not  to  blame.  The  re- 
spondent had  it  in  his  own  hands  to  have  the  question 
properly  submitted  to  the  jury  at  the  first  trial  and 
passed  upon  and  decided.  Apparently  he  opposed 
this  being  done,  or  at  least  he  did  not  specifically  con- 
sent to  its  being  done.  11  he  had  joined  with  the  de- 
fendant in  asking  to  have  this  issue  submitted  to  the 
jury,  the  court  would  have  submitted  it.  Plaintiff  is 
not  now  in  a  position  to  complain  because  the  case  has 
to  be  sent  back,  so  that  the  question  can  be  properly 
and  regularly  submitted. 

Bevebsed  and  Remanded.    Beheabinq  Denied. 
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Submitted  on  brief  June  4,  modified  June  24,  1919« 

* 

BAILSBACK  v.  RAILSBACK* 

(182  Pac.  131.) 


I 


Pleading — CH>niplai]tt---SiDfflcleocy----Qne8tlon  Baiaad  on  AppeaL  ( 

1.  Where  defendant  did  not  demur  to  a  eomplaint  in  divorce,  but 
went  to  trial  upon  a  eimple  denial  that  accusations  of  infidelity  were 
made,  the  complaint  must  be  held  sufficient  as  against  objection  urged 
upon  appeal  that  it  does  not  allege  that  the  accusations  were  made 
by  defendant  with  intent  to  wound  plaintiff's  feelings. 

Diyoroe-^<?niel  and  Inhuman  Treatihent— ETldetLce-^Snlllclaicy. 

2.  In  divorce  suit  by  the  husband,  evidence  of  defendant's  jealousy 
and  cruel  ^nd  inhuman  treatment,  consisting  in  part  of  false  accusa- 
tions of  plaintiff's  infideUty,  held  sufficient  to  justify  a  decree  for 
plaintiff. 

[As  to  definition  of  cruelty  in  divorce  action,  see  note  in  65 
Am.  St.  Bep.  69.] 

Divorce— Settlement  of  Property  Bights— Bepayment  of  Money  Used 
by  Plaintiff  Husband. 

3.  Where  a  divorce  is  granted  to  the  plaintiff  husband,  and  it  ap- 
pears from  the  testimony  that-  shortly  after  thjBir  marriage  the  de- 
fendant wife  received  $3,000,  at  least  a  part  of  which  was  spent  in 
assisting  the  plaintiff  in  business,  although  defendant's  acts  probably 
prevented  plaintiff  from  earning  as  much  money  as  he  otherwise 
would,  he  should  be  required  to  make  such  payment  to  her  as  would 
be  an  equitable  squaring  of  the  account. 

From  Multnomah:  William  N.  Gatbns,  Judge. 

In  Banc. 

This  was  a  suit  for  divorce.  The  complaint  alleged 
that  plaintiff  had  ever  been  mindful  of  his  marriage 
vows,  and  had  treated  defendant  as  a  wife  in  her 
station  in  life  should  be  treated;  that  defendant  had 
heaped  upon  him  personal  indignities,  which  are  spe- 
cified as  being  extremely  jealous  and  insisting  that 
plaintiff  was  associating  with  and  committing  adul- 
tery with  numerous  women;  that  plaintiff  is  a  life 
insurance  solicitor,  and  she  insisted  that  it  was  neces- 

*The  question  as  to  whether  making  charges  of  adultery  is  ground 
for  divorce  is  discussed  in  notes  in  18  lb  S.  A.  (N.  8.)  300  and  34 
L.  K.  A.  (K.  8.)  360.  Bepobtks. 
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sary  for  her  to  accompany  him,  while  he  was  solicit- 
ing insurance,  in  order — as  she  claimed — to  keep 
plaintiff  from  flirting  and  committing  adultery  with 
various  women.  The  particular  specifications  as  to  her 
accusations  of  lewd  conduct  and  cruel  treatment,  are 
set  forth  in  detail  and  distinguished  by  ther  letters  of 
thC'  alphabet,  beginning  with  **a''  and  ending  with 
*'m,*'  and  need  not  be  recited  in  detail.  They  include 
accusations  of  adultery,  made  to  his  friends  and  em- 
ployers, causing  him  to  lose  employment ;  charges  that 
he  pointed  a  gun  at  her,  thereby  causing  her  to  have 
a  miscarriage;  interfering  in  his  business  in  such  a 
way  that  his  employees  deserted  him  and  refused  to 
work  with  him  or  for  him^  threatening  to  emasculate 
him,  and  generally  and  continually  nagging  him, 
swearing  at  him  and  using  abusive  epithets  to  him. 

The  answer  denies  all  these  charges  and  alleges  that 
defendant,  upon  her  marriage,  had  $3,000,  which  plain- 
tiff has  used  and  which  he  refuses  to  repay ;  that  plain- 
tiff is  a  flirt  and  has  always  annoyed  and  embarrassed 
defendant  by  reason  of  his  conduct  with  other  women, 
and  that  she  is  very  much  in  love  with  plaintiff  and 
asks  that  the  suit  be  dismissed.  Modified. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Meissrs.  Nolan  &  King, 

For  respondent  there  was  a  brief  submitted  over 
the  name  of  Messrs.  Davis  <&  Farrell. 

McBEIDE,  C.  J.— 1,  2.  It  is  urged  that  the  com- 
plaint is  defective  in  that  it  does  not  allege  that  the 
accusations  made  by  defendant  were  made  with  the 
intent  to  wound  his  feelings,  but  the  defendant  did  not 
demur,  but  went  to  trial  upon  a  simple  denial  that  the 
accusations  were  made.    Under  the  circumstances  we 
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think  the  complaint  is  sufficient.  The  evidence  shows 
that  she  had  repeatedly  accused  him  of  lewd  conduct 
with  various  women,  and  there  is  not  a  particle  of 
testimony  outside  of  her  own  surmises  to  indicate  th^tt 
these  accusations  are  true.  In  fact,  the  testimony  in- 
dicates that  in  spite  of  continual  jealousy,  outbursts 
of  rage,  and  defamation,  plaintiflF  bore  with  defend- 
ant's conduct  patiently  until  it  appeared  impossible 
' '  for  him  to  conduct  his  business  and  live  with  her. 
-She  is  evidently  of  a  nervous  disposition  and  easily 
moved  to  jealousy,  and  when  in  these  moods  disposed 
to  be  reckless  and  violent  in  her  language.  How  far 
her  conduct  was  influenced  by  imaginary  ''spiritual' 
communications,  in  regard  to  her  husband's  infidelity, 
cannot  be  known,  but  it  is  probable  that  the  mythical 
* '  dark  woman ' '  in  the  spirit  land  who,  as  she  told  one 
witness,  had  informed  her  that  her  husband  was  ** al- 
ways running  after  other  women,"  had  something  to 
do  with  exciting  her  jealousy.  It  is  difficult  to  see 
how  any  spirit,  light  or  dark,  could  have  instigated 
her  to  tell  one  of  her  friends,  as  she  did,  that  h^r  hus- 
band had  pointed  a  gun  at  her  and » thereby  caused  her 
to  miscarry,  when  nothing  of  the  kind  happened.  It 
is  obvious  that  no  man  could  live  with  her  happily, 
or  indeed  at  all,  and  keep  his  sense'fe.  While  we  sym- 
pathize with  her  unhappy  temperament,  we  do  not  feel 
justified  in  compelling  plaintiflF  to  endure  the  conse- 
quences of  it. 

3.  There  is  one  thing  however  we  think,  in  justice, 
plaintiff  ought  to  do,  and  that  is  to  make  good  the 
money  which  defendant  brought  to  the  marriage.  We 
think  the  court  had  a  right  under  the  pleadings  to  re- 
quire the  plaintiff  to  pay  the  defendant  $150,  but  it 
appears  from  the  testimony  that  he  received  $3,000 
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shortly  after  the  marriage,  and  at  least  a  part  of  it 
was  spent  in  assisting  plaintiff  in  business.  While 
defendant's  statements  are  not  entirely  reliable,  as  to 
what  was  spent  by  her  for  her  own  purposes  and  what 
was  used  to  assist  het  husband,  and  while  it  is  true 
her  conduct  has  probably  prevented  him  from  earn- 
ing as  much  money  as  he  otherwise  would,  yet  we 
think  a  repayment  to  her  of  $650  would  be  an  equi- 
table squaring  of  the  account. 

The  decree  will,  therefore,  be  modified  so  as  to  re- 
quire plaintiff  to  pay  to  the  defendant  $150  on  or  be- 
fore September  1,  1919,  and  $100  on  September  1st 
of  each  of  the  following  years  until  the  sum  of  $650 
shall  have  been  paid  in  full.  In  all  other  respects  the 
decree  of  the  Circuit  Court  is  aflSrmed.  Neither  party 
will  recover  costs.  Modifibd. 


Argaed  April  17,  rerersed  and  remanded  June  24,  1919, 

CHURCHILL  V.  MEADE.* 

(182  Pae.  868.) 
(See,  also,  88  Or.  120  (171  Pae.  565). 
Action — ^Equitable  Defenses  In  Action  at  If»w. 

1.  Section  890,  L.  O.  L.,  ae  amended  by  act  of  February  13,  1917, 
providing  that  defendant  in  law  action  who  is  entitled  to  equitable 
relief  "may  set  such  matter  up  by  answer,"  does  not  compel  litigant 
to  interpose  equitaole  defenses  in  law  action,  but  permits  him  to  try 
out  defenses  at  law,  and,  if  unsuccessful,  urge  grounds  for  equitable 
relief  by  proper  suit. 

Beformatlon  of  Instruments — Nature  of  Bemedy— '^Beformation.'* 

2.  "Reformation"  contemplates  a  continuance  of  the  contractual  re- 
lations upon  what  both  parties  really  intended  should  be  the  stipala- 
tion. 

[As  to  instruments  subject  to  "reformation,"  see  note  in  65  A™. 
St.  Bep.  5Q5.] 

Pleading— Hypothetical  Allegations. 

3.  An  averment  that  a  party  would  not  have  done  a  bypothetieal 
act  presents  no  issuable  matter;  for  it  cannot  be  proved  or  refuted. 

*For  authorities  passing  on  the  question  of  relief  from  purchase  on 
ground  of  mistake,  see  note  in  34  Lb  Bb  A.  (K.  8.)  927.    Bepoktsr. 
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Pleading— AUegatloiuiT-OoiicliiBlon—'TactB.'* 

4.  In  action  to  set  aside  decree  confirming  execution  sale  upon 
ground  of  mistake,  allegation  that  plaintiffs  would  not  have  bid  so 
much  if  they  had  calculated  correctly  held  a  conclusion,  and  not  state- 
ment of  fact;  "facts"  being  actualities  and  what  have  taken  place, 
and  not  what  might  or  might  not  have  taken  place. 

Equity — ^Maxims. 

5.  Equity  ministers  to  the  diligent,  and  not  to  tlie  negligent* 

Oonxts — ^Recozds — Correction— In  Tenn. 

« 

6.  Durine  the  term  the  record  of  the  court's  proceedings  is  in  the 
bosom  of  the  court  and  subject  to  correction. 

iBxecntion — Setting  Aside  Confirmation  of  Sale. 

7.  Decree  confirming  execution  sale  will  not  be  set  aside  after  term 
at  which  it  was  entered  except  through  an  original  suit  to  set  it  aside 
based  upon  some  equitable  ground  for  relief. 

Szecntlon-^ettlng  Aside  Conflrmatioii  of  Bale— Mistake. 

8.  In  view  of  Section  756,  L.  O.  L.,  equity  will  not  set  aside  decree 
confirming  execution  sale  merely  because  judgment  creditor  purchased 
property  for  a  sum  in  excess  of  balance  due  on  judgment,  and  in  ex- 
cess of  value  of  property,  as  result  of  miscalculation  As  to  balance  due 
on  judgment. 

From  Tillamook :  Geobgb  K  Baoi^y,  Judge. 

Department  1. 

By  suit  in  the  Circuit  Court  of  Tillamook  County 
the  plaintiff  Churchill  as  the  assignee  of  his  coplain- 
tiff  foreclosed  a  mortgage  against  the  defendants 
herein,  upon  real  property  and  chattels  in  that  county 
and  upon  realty  in  Multnomah  County.  Execution 
was  issued  on  the  decree  and  the  Tillamook  land  was 
sold  as  the  complaint  here  alleges,'  for  $15,000,  its  full 
value.  The  chattel  property  also  was  sold  and  its  pro- 
ceeds were  applied  to  the  partial  satisfaction  of  the 
decree.  Another  execution  was  issued  to  the  sheriff 
of  Multnomah  Coui^ty  for  the  satisfaction  of  the  un- 
paid balance  and  on  October  16,  1916,  at  an  adjourned 
sale  for  want  of  bidders  at  the  advertised  date,  the 
property  was  struck  off  to  the  plaintiff  Churchill  for 
$3,110.  No  bids  were  received  at  the  sheriff's  sale 
except  that  of  ChurchiU. 
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It  is  stated  in  the  complaint,  in  substance,  that  the 
intention  of  Churchill  for  himself  and  his  coplaintiff 
was  that  the  amount  to  be  bid  for  the  Portland  prop- 
erty was  the  balance  remaining  unpaid  on  the  decree 
and  that  the  intejition  was  that  the  amounts  bid  should 
be  paid  only  by  having  the  same  applied  on  the  judg- 
ment. It  is  averred  that  the  Portland  realty  was 
worth  not  more  than  $1,550  and  neither  of  the  plain- 
tiffs would  have  been  willing  to  take  either  of  the 
tracts  in  Portland  for  that  amount,  but  bid  more  than 
the  property  was  worth,  so  that  if  redemption  were 
made  the  plaintiffs  would  have  the  benefit  thereof,  to 
the  end  that  the  decree  should  be  entirely  satisfied. 
They  say  that: 

''In  fixing  the  amounts  to  be  bid  for  said  property 
plaintiffs  had  a  calculation  made  of  the  balance  still 
unpaid  on  said  judgment,  and  according  to  the  said 
'  calculation,  there  remained  at  the  time  of  sale  of  the 
Portland  property,  a  balance  unpaid  upon  said  judg- 
ment of  $3,588.25.'' 

They  aver  that  they  relied  upon  the  calculation,  be- 
lieving it  to  be  correct,  and  acting  thereon  and  not 
otherwise,  made  the  bid  as  stated,  intending  that  the 
amount  thereof  should  be  paid  only  by  giving  credit 
therefor  on  the  balance  of  the  judgment.  They  say 
that  they  would  not  have  made  the  bid  if  it  had  re- 
quired the  payment  of  any  money.  They  further 
allege : 

**That  in  the  calculation  aforesaid,  a  mistake  oc- 
curred in  that  by  oversight  and  inadvertence,  interest 
for  one  year  upon  the  principal  amount  named  in  the 
judgment  was  added  and  in  consequence  thereof,  the 
total  amount  calculated  as  accrued  upon  said  judgment 
was  $1,012.50  greater  than  the  true  amount  accrued; 
that  plaintiffs  had  no  knowledge  or  information  that 
said  mistake  had  been  made  and  did  not  discover  said 
error  until  on  or  about  July  10,  1918." 
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The  sales  were  confirmed  by  the  Tillamook  court 
about  November  20, 1916,  without  detection  of  the  mis- 
take then  or  by  anyone  until  about  July  10,  1918,  when 
one  of  the  attorneys  for  the  defendants  for  the  first 
time  discovered  that  a  correct  calculation  of  the 
amount  accrued  upon  the  judgment  showed  that  it  had 
been  overpaid  by  the  bid  and  that  upon  the  face  of 
the  record  the  plaintiffs  had  received  from  the  sheriff 
upwards  of  $700  more  than  the  amount  of  the  judg- 
ment when  the  amount  due  was  computed  correctly. 
The  plaintiffs  plead  several  offers  to  the  defendant's 
to  adjust  the  mattier  by  giving  them  credit  on  the  judg- 
ment for  the  amount  of  the  excess  and  otherwise,  de- 
clare that  no  income  has  been  received  by  the  plain- 
tiffs for  the  Portland  property,  that  no  sheriff's  deed 
has  been  issued  and  that  the  sheriff's  certificate  has 
been  assigned  to  the  plaintiff  Beals. 

The  complaint  alleges  that  the  defendants  are  de- 
manding payment  from  the  plaintiffs  of  the  amount 
overpaid  and  that  the  defendant  Minnie  Meade  has 
brought  an  action  against  Churchill  in  the  Circuit 
Court  of  Multnomah  County,  to  recover  the  surplus, 
claimed  by  her  to  be  $774.95,  well  knowing  that  the 
apparent  balance  is  the  result  of  the  mistake  already 
mentioned.     This  pleading  further  avers: 

*  *  That  the  aforesaid  mistake  was  not  caused  by  the 
gross  negligence  on  the  part  of  the  plaintiffs,  in  that 
said  calculation  was  made  at  a  time  when  the  sheriff's 
returns  of  sales  on  chattel  mortgages  had  not  been 
filed  and  the  exact  amount  to  be  credited  on  said  judg- 
ment on  account  thereof  had  not  been  determined,  and 
by  reason  of  the  fact  that  said  sales  were  made  at  dif- 
ferent times  and  required  several  calculations  as  to 
amount  of  interest  accrued  to  the  dates  when  the 
credits  were  to  be  given,  and  by  reason  of  said  com- 
plicationsj  confusion  crept  into  the  calculations  being 
made  and  by  the  aforesaid  inadvertencci  mistake  and 
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oversight,  interest  for  one  year  and  a  portion  of  an- 
other year  was  included,  when  only  interest  for  a  por- 
tion of  the  year  should  have  been  included.'* 

The  plaintiffs  express  a  willingness  that  the  sale 
and  confirmation  be  ^et  aside,  the  proceedings  con- 
nected therewith  canceled  and  a  resale  of  the  property 
made,  or  to  set  aside  the  judgment  allowing  the  sale 
to  stand  and  to  transfer  the  property  to  the  defend- 
ants on  the  terms  offered  to  them,  or  to  have  such 
other  disposition  made  of  the  transaction  as  the  court 
may  deem  equitable.  Claiming  to  have  no  plain, 
speedy  or  adequate  remedy  at  law,  they  pray  that  the 
confirmation  be  set  aside  and  that  the  defendants  be 
enjoined  from  prosecuting  any  action  against  the 
plaintiffs  for  the  apparent  excess  of  the  bid  over  the 
amount  of  the  judgment. 

The  defendants  interposed  a  demurrer  to  the  com- 
plaint on  the  following  grounds: 

**  First.  The  complaint  shows  that  the  court  has 
no  jurisdiction  of  the  persons  of  the  defendants,  or  of 
the  subject  matter. 

'^Second.  The  complaint  shows  that  there  is  an- 
other action  at  law  pending  in  Multnomah  County, 
Oregon,  between  the  real  parties  at  interest  herein, 
for  the  same  cause,  arising  out  of  the  same  state  of 
facts,  wherein  the  relief  sought  herein  if  just,  could 
be  obtained  by  a  cross-bill  in  equity,  in  the  manner 
provided  by  the  Code,  and  that  said  action  was  pend- 
ing at  the  time  the  complaint  herein  was  filed.  / 

*' Third.  There  is  a  defect  of  parties  plaintiff,  in 
that  plaintiff  F.  R.  Beals  is  a  stranger  in  this  action, 
as  shown  b^  the  allegations  of  the  complaint,  plaintiff 
Churchill  being  alone  the  party  at  interest  under  the 
pleadings. 

'*  Fourth.  That  several  causes  of  suit  have  been 
improperly  united,  to-wit:  a  suit  to  vacate  a  final  judg- 
ment of  this  court,  and  a  suit  asking  equitable  relief 
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against  a  law  action  pending  between  the  parties  in 
Multnomah  Comity,  Oregon.  \ 

*  *  Fifth,  Because  the  complaint,  does  not  state  facts 
suflBcient  to  constitute  a  cause  of  suit  against  the  de- 
fendants, or  either  of  them.'* 

The  Circuit  Court  overruled  the  demurrer  and  the 
defendants  having  declined  to  plead  further,  a  decree 
was  rendered  setting  aside  the  sale  and  confirmation 
and  enjoining  the  prosecution  of  the  action  at  law. 
The  defendants  appealed. 

Bevebbed  and  Eemanded. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Johnson  <&  Handley,  with  an  oral  argument 
by  Mr.  Tom  B.  Handley. 

V 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  T.  Botts. 

BUENETT,  J.— The  defendants  contend  that  the 
plaintiffs  have  a  full  and  adequate  remedy  for  the 
matters  alleged  in  their  complaint  in  the  action  at 
law  pending  in  Multnomah  County.  They  rely  upon 
Section  390,  L.  0.  L.,  as  amended  by  the  act  of  Feb- 
ruary 13, 1917  (Laws  1917,  p.  126),  reading  as  follows: 

**  Bills  of  revivor  and  bills  of  review,  of  whatever 
nature,  exceptions  for  insufficiency,  impertinence,  or 
irrelevancy,  and  cross  bills  are  abolished;  but  a  de- 
cree in  equity  may  be  impeached  and  set  aside,  sus- 
pended, avoided,  or  carried  into  execution  by  an  origi- 
nal suit ;  and  in  an  action  at  law  where  the  defendant 
is  entitled  to  relief,  arising  out  of  facts  requiring  the 
interposition  of  a  court  of  equity,  and  material  to  his 
defense,  he  may  set  such  matter  up  by  answer,  with- 
out the  necessity  of  filing  a  complaint  on  the  equity 
side  of  the  court ;  and  the  plaintiff  may,  by  reply,  set 
up  equitable  matter,  not  inconsistent  with  the  com- 
plaint and  constituting  a  defense  to  new  matter  in  the 
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answer.  Said  reply  may  be  filed  to  an  answer  con- 
taining either  legal  or  equitable  defenses.  The  par- 
ties shall  have  the  same  rights  in  such  case  as  if  an 
original  bill  embodying  the  defense  or  seeking  the  re- 
lief prayed  for  in  such  answer  or  reply  had  been  filed. 
Equitable  relief  respecting  the  subject  matter  of  the 
suit  may  thus  be  obtained  by  answer,  and  equitablp 
defenses  to  new  matter  contained  in  the  answer  may 
thus  be  asserted  by  reply.  Wl^en  such  an  equitable 
matter  is  interposed,  the  proceedings  at  law  shall  be 
stayed  and  the  case  shall  thereafter  proceed  until  the 
determination  of  the  issues  thus  raised  as  a  suit  in 
equity  by  which  the  proceedings  at  law  may  be  per- 
petually enjoined  or  allowed  to  proceed  in  axjcordance 
with  the  final  decree;  or  such  equitable  relief  as  is 
proper  may  be  given  to  either  party.  If,  after  deter- 
mining the  equities,  as  interposed  by  answer  or  reply, 
the  case  is  allowed  to  proceed  at  law,  the  pleadings 
containing  the  equitable  matter  shall  be  considered 
withdrawn  from  the  case,  and  the  court  shall  allow 
such  pleadings  in  the  law  action  as  are  now  provided 
for  in  actions  of  law.  No  cause  shall  be  dismissed  for 
having  been  brought  on  the  wrong  side  of  the  court. 
The  plaintiff  shall  have  a  right  to  amend  his  plead- 
ings to  obviate  any  objection  on  that  account.  Testi- 
mony taken  before  the  amendment  and  relevant  to  the 
issue  in  the  law  actions  shall  stand  with  like  effect 
as  if  the  pleadings  had  been  originally  in  the  amended 
form.  Provided,  nothing  in  this  amendment  shall 
operate  so  as  to  affect  suits  or  actions  pending  at 
the  time  the  same  goes  into  effect.'* 

1.  It  will  be  noted  that  the  language  of  the  new  en- 
actment is  permissive  and  not  mandatory.  It  allows 
but  does  not  compel  the  litigant  to  interpose  in  the 
action  at  law  equitable  defenses.  This  construction 
is  apparent  when  we  read  that  when  the  equitable 
matter  is  interposed  the  case  shall  proceed  as  a  suit 
in  equity  until  the  equitable  issues  are  determined. 
The  effect  of  this  statute  is  not  to  change  the  opera- 
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tion  of  the  old  rule  gmng  a  party  an  election  to  try 
out  his  defenses  at  law  and,  if  unsuccessful,  to  urge 
his  grounds  for  equitable  relief  by  a  proper  suit.  It 
may  be  said  by  a  figure  of  speech  that  the  statute 
opens  a  new  door  into  chancery  through  the  law  courts, 
whereas  before,  the  entry  must  have  been  by  a  direct 
suit  in  that  forum.  As  before,  it  is  a  matter  of  elec- 
tion with  the  litigant  whether  he  shall  initiate  his  equi- 
table defense  in  the  law  action  or  by  an  original  suit. 
The  plaintiff  might  make  his  legal  defense  under  Bur- 
bank  V.  Dodd,  4  Pac.  303,  not  found  in  the  Oregon 
reports,  which  decides  that  only  the  sheriff  can  re- 
cover an  unpaid  bid  made  at  a  sheriff's  sale. 

If  well  grounded,  the  right  to  bring  this  suit  would 
exist  independent  of  whether  the  action  at  law  in  Mult- 
nomah County  had  been  instituted  or  not.  The  es- 
sence of  the  matter  is  contained  in  the  question  of 
whether  the  decree  of  confirmation,  adjudicating,  as 
it  does,  all  the  questions  which  might  be  raised  against 
confirming  the  sale,  may  be  set  aside  because  the  pur- 
chaser discovers  that  he  paid  more  for  the  property 
than  he  intended.  The  instant  suit  is  a  direct  attack 
upon  the  decree  of  confirmation.  Unless  successfully 
assailed,  the  decree  is  conclusive  between  the  parties 
and  their  representatives  and  successors  in  interest 
by  title  subsequent  to  the  commencement  of  the  action : 
Section  756,  L.  0.  L. 

The  cases  cited  by  the  defendants,  Mathews  v.  Eddy, 
4  Or.  225,  Dolph  v.  Barney,  5  Or.  191,  and  Wright  v. 
Young,  6  Or.  87,  were  all  of  them  instances  where  a 
confirmation  of  sale  was  upheld  as  against  a  collateral 
attack.  In  McRae  v.  Daviner,  8  Or.  63,  there  was  no 
attempt  to  show  any  equitable  ground  for  relief  and 
it  was  held  that  the  confirmation  was  a  conclusive  ad- 
judication.   In  Leinenweber  v.  Brown,  24  Or.  548  (34 
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Pac.  475,  38  Pac.  4),  the  plaintiff  showed  no  excnse 
for  not  urging  against  the  confirmation  the  very  objec- 
tions presented  in  the  complaint.  Farmers'  Loan  Co. 
V.  Oregon-Pacific  R.  R,  Co.,  28  Or.  44,  70  (40  Paa 
1089),  was  a  case  where  there  was  an  appeal  directly 
from  the  order  of  confirmation,  and  Balfour  v.  Bur- 
nett, 28  Or.  72  (41  Pac.  1),  was  a  similar  case  of  appeal 
from  the  confirmation.  v 

The  defendants  urge  that  the  mistake  must  be  mu- 
tual in  order  to  justify  the  court  in  setting  aside  the 
decree  of  confirmation,  but  a  distinction  is  to  be  made 
between  the  reformation  and  the  rescission  of  a  con- 
tract. For  instance,  in  Mitchell  v.  Holman,  30  Or.  280 
(47  Pac.  616),  it  is  said: 

**  While  a  mistake  of  one  party  to  an  agreement  may 
in  some  instances  be  ground  for  the  rescission  of  the 
contract,  or  afford  a  suflScient  reason  for  a  refusal  by 
a  court  to  enforce  specific  performance  thereof,  it 
clearly  will  furnish  no  ground  for  reforming  it.'' 

2.  Almost  without  exception  the  cases  relied  upon 
by  the  defendants  are  instances  where  it  is  sought  to 
reform  and  not  to  rescind  a  contract.  Beformation 
contemplates  a  continuance  of  the  contractual  relation 
upon  whaj;  both  parties  really  intended  should  be  the 
stipulation.  Eescission,  however,  proceeds  upon  the 
ground  that  on  account  of  the  mistake  of  one  of 
the  parties  his  mind  in  very  truth  did  not  assent  to  the 
contract  as  written.  In  other  words,  there  was  in 
fact  no  meeting  of  minds,  which  leads  logically  to  a 
rescission  or  ending  of  the  pseudocontractual  relation. 

In  Hughey  v.  Smith,  65  Or.  323  (133  Pac.  68),  Mr. 
Justice  MooBB  laid  down  the  rule  thus: 

**The  declaration  that  except  for  the  mutual  mis- 
take referred  to,  Hughey  and  his  wife  would  not  have 
executed  the  lease  to  Smith,  is  not  an  allegation  of  any 
material  fact,  but  rather  the  statement  of  a  condu- 
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sion  of  law  sought  to  be  deduced  from  the  preceding 
averments,  and  insufficient  for  any  purpose' ':  Citing 
Hylmd  vi  Eylcmd,  19  Or.  51,  57  (23  Pac.  811). 

Hugheyy.  Smith,  65  Or.  323  (133  Pac.  68),  was  a 
suit  to  cancel  a  contract  for  the  leasing  of  some  land. 
The  Hugheys  had  leased  their  property  to  Smith,  to 
commence  April  1, 1912.  It  turned  out  that  their  pre- 
vious lease  to  one  Borba  would  not  expire  until  a  year 
later.  Smith  brought  an  action  for  damages  and  the 
Hugheys  responded  by  a  cross-bill  in  equity  to  cancel 
the  contract.    Their  averment  was : 

*'That  at  the  time  of  the  execution  of  the  lease  to 
the  defendant  herein,  the  said  James  Hughey  and 
Myra  Hughey  and  Hiram  W.  Smith  were  of  the 
opinion  that  the  said  lease  to  the  said  Borba  would 
expire  on  the  1st  day  of  April,  1912.  That  the  said 
Myra  Hughey,  at  the  time  of  the  execution  of  said 
lease  to  the  defendant,  was  in  failing  health  and 
memory,  and  the  defendant  well  knew  the  same,  and 
the  said  James  Hughey  was  and  is  a  man  of  limited 
education,  and  was  and  is  unable  to  read  or  write,  all 
of  which  was  and  is  well  known  to  the  defendant 
herein,  and  that  by  reason  thereof  they  were  each 
laboring  under  a  mutual  mistake  and  a  misapprehen- 
sion of  fact,  and  said  lease  to  defendant  was  made  and 
entered  into  under  a  mutual  misapprehension  and  mu- 
tual mistake  of  fact.  That  except  for  said  mutual  mis- 
apprehension and  said  mutual  mistake  of  fact  the 
plaintiff  James  Hughey,  nor  his  wife,  *  *  now  de- 
ceased, would  have  made  and  entered  into  said  lease. ' ' 

The  opinion  of  Mr.  Justice  Moore  points  out  that 
the  ill  health  of  the  one  and  the  illiteracy  of  the  other 
of  the  plaintiffs  were  not  suflScient  to  prevent  them 
from  comprehending  the  terms  of  the  contract  and 
that  it  does  not  necessarily  follow  that  they  would  not 
have  made  it,  so  that  their  statement  in  that  respect 
was  a  mere  conclusion.    In  a  characteristic  homily  on 
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the  subject  of  pleading,  Mr.  Chief  Justice  Thayeb,  de- 
livering judgment  in  Hyland  v.  Hykmd,  19  Or.  51  (23 
Pac.  811),  said: 

**  Attorneys  who  prepare  complaints  to  reform  writ- 
ten instruments  are  too  ^pt  to  state  conclusions  in- 
stead of  facts.  They  should  set  out  the  transaction 
as  it  occurred  and  not  the  legal  effect  thereof.  The 
complaint  in  this  case  should  have  stated  what  the 
parties  mutually  agreed  to  do  in  regard  to  the  ex- 
change of  their  lands,  and  not  the  result  of  what  they 
did  do.  *  *  If  the  complaint  had  lacked  some  mate- 
rial allegation,  the  defect  would  be  fatal  and  could  be 
taken  advantage  of  without  interposing  a  demurrer; 
but  where  the  defect  consists  in  alleging  evidence  of 
facts,  or  conclusions  of  facts, instead  of  the  facts  them- 
selves, it  will  be  waived  unless  a  demurrer  is  taken 
to  the  pleading.  *' 

3,4.  In  the  Hyland  case  the  court  was  treating  of 
conclusions  of  facts  and  not  of  any  deduction  to  be 
drawn  as  a  matter  of  law  from  any  alleged  state  of 
facts.  In  the  instant  case  it  is  enough  to  say  that 
any  pleading  except  a  denial  or  a  demurrer  must  con- 
tain  statements  of  facts.  Facts  are  actualities.  They 
are  what  took  pUce,  not  what  might  or  might  not  have 
happened.  Things  that  have  in  very  truth  occurred 
are  usually  capable  of  proof.  Conjecture  is  as  far  as 
we  can  go  in  respect  to  what  might  have  been  but  was 
not.  An  averment  that  a  party  would  not  have  done 
a  hypothetical  act  presents  no  issuable  matter,  for  it 
cannot  be  proved  or  refuted.  The  result  is  that  when 
the  plaintiffs  say  they  would  not  have  bid  so  much 
if  they  had  calculated  correctly,  they  are  drawing  their 
own  inference.  Whether  it  be  a  conclusion  of  fact 
or  one  of  law,  it  is  nevertheless  a  conclusion  which 
as  a  matter  of  pleading  does  not  aid  the  complaint. 

5.  In  this  instance,  the  plaintiffs  say  that  they  had 
a  calculation  made.    It  is  not  disclosed  by  the  com- 
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plaint  what  factors  entered  into  the  calculation  and 
how  the  plaintiffs  were  induced  to  add  an  extra  year's 
interest-  Certainly  nothing  is  stated  except  the  bare 
fact  that  they  made  a  mistake.  No  excuse  is  given  for 
such  an  error.  It  happened  without  anything  to  in- 
duce it.  Equity  ministers  to  the  diligent  and  not  to 
the  negligent,  and  we  have  often  held  that  if  the  error 
could  have  been  avoided  by  a  reasonable  attention  to 
one 's  own  aflPairs,  one  cannot  -Expect  relief  in  chancery. 

Ca*nphell  v.  Parker,  59  N.  J.  Eq.  344  (45  Atl.  116), 
was  a  case  where  a  purchaser  made  a  bid  at  a  re- 
ceiver's sale,  advanced  10  per  cent  of  his  bid  and  filed 
a  written  memorandum  of  his  purchase  for  the  full 
amount.  After  the  property  was  struck  off  to  him 
and  before  signing  the  bid,  he  inquired  from  the  re- 
ceiver whether  the  land  was  free  from  encumbrance 
and  was  told  by  the  receiver,  **Yes,  as  I  understand 
if  In  a  proceeding  at  thfe  suit  of  the  receiver  to 
compel  the  bidder  to  show  cause  why  he  Should  not 
comply  with  his  offer,  fte  court  held  that  the  doctrine 
of  caveat  emptor  applies  to  such  sales  and  that  the 
bidder  contracts  at  his  peril. 

in  Hayes  v.  Stiger,  29  N.  J.  Eq.  19p,  the  purchaser 
at  a  foreclosure  sale  based  on  a  junior  mortgage 
bought  without  reference  to  the  record  fact  that  there 
was  a  senior  mortgage  upon  the  land  and  an  inchoate 
right  of  dower.     The  court  held  that : 

''As  the  case  stands,  the  highest  equity  he  can  claim 
is,  that  he  has  not  made^  as  good  a  bargain  as  he  ex- 
pected to  make.  This  can  hardly  be  estimated  an 
equity  suflBcient  to  sustain  the  abrogation  of  a  con- 
tract.'' 

Similar  cases  from  New  Jersey  are  Twining  v.  Neil, 
38  N.  J.  Eq.  470 ;  Sullivan  v.  Jennings,  44  N.  J.  Eq.  11 
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(14:  Atl.  104),  and  Boorum  v.  Tucker,  51  N.  J.  Eq.  135 
(26  Atl.  456). 

In  Farm  Land  Mortgage  &  Debenture  Co.  v.  Hop- 
kins, 63  Kan.  678  (66  Pac.  1015),  the  plaintiff  fore- 
closed its  senior  mortgage,  obtaining  a  decree  for 
$2,150.  At  the  same  time  there  was  a  decree  against 
the  mortgagors  on  a  junior  encumbrance  for  $654.30. 
An  attorney  for  the  plaintiff  who,  however,  had  not 
conducted  the  proceedings  up  to  the  time  of  sale,  at- 
tended the  sale  and  having  inquired  from  the  deputy 
sheriff  the  amount  of  the  judgment  held  by  the  com- 
pany and  having  stated  that  he  desired  to  bid  that 
amount  for  the  company,  was  informed  that  the  com- 
pany's decree  amounted  to  $2,838.05,  being  the  sum  of 
both  decrees  with  interest,  instead  of  only  the  com- 
pany's decree.  In  an  action  by  the  sheriff  to  recover 
the  amount  of  the  bid,  the  company  pleaded  the  con- 
duct of  the  sheriff  as  estoppel.  The  court,  after  dis- 
cussing the  matter,  said: 

*  *  Here  there  was  no  design  l^  the  sheriff  to  deceive, 
and  there  was  no  obligation  resting  upon  legal  duty 
to  obtain  and  give  information  to  the  company.  A 
mistake  of  fact  was  made,  it  was  true;  but,  before 
equitable  relief  can  be  afforded,  it  must  appear  that 
the  fact  was  not  only  not  known  to  the  party,  but  that 
it  was  one  which  he  could  not  by  reasonable  diligence 
have  ascertained.  IjTegligence  often  weakens  a  claim 
for  equitable  relief,  and  the  general  rule  is  that  where 
a  party  neglects  to  avail  himself  of  the  means  of  in- 
formation and  to  ascertain  facts  upon  which  his  claim 
is  based,  where  it  is  as  much  his  duty  as  that  of  the 
party  with  whom  he  deals  to  know  the  facts,  equity 
will  not  relieve  against  his  own  negligence.'' 

That  case  was  one  much  stronger  for  relief  than 
is  the  present  instance.  There  the  sheriff,  without  de- 
sign to  defraud  it  is  true,  misrepresented  the  amount 
due  on  the  decree,  but  the  court  held  that  the  data 
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for  ascertaining  the  amount  was  of  record  and  equally 
within  the  reach  of  the  plaintiff  company,  so  that  it 
was  through  its  own  negligence  that  it  did  not  know 
the  truth.  Here  no  misrepresentation  of  the  amount 
due  upon  the  decree  is  imputed  to  anyone,  certainly 
not  to  the  defendants.  No  reason  is  assigned  why  the 
mistake  was  made  in  computing  the  amount.  It  is 
not  indicated  that  any  factor  of  the  problem  was  con- 
cealed or  that  the  plaintiff  was  misled  in  any  respect. 
Several  cases  are  cited  by  the  plaintiffs  where  bids 
on  public  works  were  allowed  to  be  withdrawn  on  ac- 
count of  mistakes  made  in  computing  the  bids.  But 
in  each  instance  there  was  some  ground  or  reason  for 
the  mistake.  For  example,  in  Board  of  School  Com- 
missioners  v.  Bender,  36  HI.  App.  164  (72  N.  E.  154), 
the  bidder  did  not  receive  suflScient  notice  of  the  let- 
ting of  the  contract,  so  that  he  was  very  much  hurried 
in  making  up  his  estimate  and  in  his  haste  turned  two 
leaves  of  his  estimate-book,  with  the  result  that  his 
bid  was  made  very  jnuch  lower  than  he  had  actually 
computed,  and  he  would  suffer  great  loss  if  the  bid 
was  enforced.  He  promptly  notified  the  authorities 
before  the  contract  was  let^  and  it  was  awarded  to  the 
next  lowest  bidder,  so  that  equity  relieved  him  of  the 
forfeiture  of  his  deposit. 

In  City  of  Omaha  v.  Venner,  243  Fed.  107  (155 
C.  C.  A.  637),  the  defendant  bid  on  an  issue  of  munici- 
pal bonds,  expecting  to  sell  them  again  at  a  profit  in 
New  York  for  savings  bank  security.  The  language 
of  the  advertising  circular  under  which  he  made  his 
bid  was  uncertain  as  to  whether  the  taxable  property 
of  the  city  was  counted  at  its  full  value  or  only  20 
per  ceiit  thereof  as  a  basis  of  security  for  the  bonds. 
Finding  that  he  could  not  resell  in  New  York  on  ac- 
count of  statutory  restrictions  requiring  full  value  of 
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taxable  property  for  such  purposes,  he  was  relieved 
from  his  bid  on  account  of  the  uncertainty  of  the 
advertisement- 

The  case  of  Interstate  Bank  v.  O'Dwyer,  15  Tex. 
Civ.  App.  33  (38  S.  W.  368),  was  an  instance  where 
the  court  directed  the  sale  of  the  personal  and  real 
property  of  a  corporation  in  the  hands  of  a  receiver 
and  provided  that  on  receipt  of  $5,000  in  cash  the  re- 
mainder of  the  price  might  be  paid  in  approved  claims 
against  the  corporation.  At  the  time  the  order  was 
made  the  receiver  stated  in  open  court  that  $5,000 
would  pay  all  claims  entitled  to  preference  over  that 
of  the  purchaser.  Under  these  circumstances  the  pur- 
chaser bid  a  certain  price,  thinking  to  apply  his  own 
claim  in  satisfaction  of  his  bid.  It  happened,  how- 
ever, that  there  were  claims  having  preference  over 
his  largely  in  excess  of  $5,000.  Owing  to  this  mis- 
understanding he  was  relieved  from  his  bid. 

6.  Anschuttz  v.  Steinwamd,  97  Kan.  89  (154  Pac. 
252),  was  a  case  where  the  plaintiflF's  attorney  had 
instructions  from  his  client  to  bid  $300  for  a  certain 
tract,  subject  to  a  prior  mortgage  for  $1,100.  The 
attorney  telegraphed  the  sheriff,  authorizing  a  bid  of 
$300  ''over  the  first  mortgage, '*  instead  of  ''subject 
to  the  first  mortgage."  The  application  to  set  aside 
the  decree  of  confirmation  was  made  at  the  same  term 
at  which  it  was  rendered  and  the  court  granted  the 
relief  desired.  This  conclusion  must  be  justified  on 
the  ground  that  during  the  term  the  record  of  the 
court's  proceedings  was  in  the  bosom  of  the  court  and 
subject  to  correction. 

7, 8.  The  present  instance  is  one  where  on  the  mo- 
tion of  the  plaintiff  in  the  writ  the  decree  of  confirma- 
tion was  entered  and  the  matter  passed  beyond  the 
jurisdiction  of  the  court,  except  through  an  original 
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suit  to  set  the  decree  aside.  This  must  proceed  upon 
some  equitable  ground  for  relief  and  not  upon  the 
heedlessness  or  mere  oversight  of  the  plaintiffs  not 
influenced  by  some  reasonable  excuse.  There  must  be 
something  more  than  a  spontaneous  vagary  of  the 
mind.  The  excuse  must  rest  upon  some  teternal  cir- 
cumstance calculated,  although  withouj;  complete  justi- 
fication, to  induce  the  mental  process  resulting  in  the 
mistake  from  which  the  one  in  error  seeks  to  be  re- 
lieved. The  purchaser  attended  the  sale,  warned  by 
the  law  that  the  buyer  must  beware.  The  object  of 
the  sale  was  to  bring  as  much  for  the  property  as 
could  be  obtained  and  if,  by  his  own  inadvertence, 
uninfluenced  by  any  other  cause,  he  has  paid  too 
dearly  for  the  property,  he  is  beyond  the  pale  of  equity 
and  cannot  be  relieved.  A  contrary  ruling  would  im- 
peril the  permanence  and  conclusiveness  of  judgments 
and  decrees  as  declared  in  Section  756,  L.  0.  L. 

The  demurrer  to  the  complaint  ought  to  have  been 
sustained.  The  decree  of  the  Circuit  Court  is  re- 
versed and  the  cause  remanded  for  further  proceed- 
ings, but  without  costs  or  disbursements  for  either 
party  in  this  court.  Eevebsed  and  Behanded. 

McBridb,  C.  J.,  and  Benson  and  Harris,  JJ.,  concur. 

92  Or.— 41 
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Motion  to  dismiss  appeal  submitted  October  24,  overruled  November 
26,  petition  for  rehearing  filed  December  16,  1918,  denied  Febru- 
ary 25,  1919. 

Argued  on  the  merits  June  6,  reversed  Jun^  24,  1919, 

WADE  V.  WADE. 

(176  Pac.  192;  178  Pac.  799;  182  Pac.  136.) 

ON  MOTION  TO  DISMISS. 

Judgment — Vacating  Jodgment^-Autiiority  of  Oourt— Time  of  Vaca- 
tion. 

1.  Superior  Courts  possess  authority  to  vacate  void  judgments  at 
any  time. 

Divorce—Vacating  Judgment— Autliority  of  Court — ^Time  of  Vaca- 
tion. 

2.  Where  wife  sued  for  divorce  on  published  summons,  and  affi- 
davit of  mailing  erroneously  and  inadvertently  showed  mailing  t)nly 
10  days  before  the  day  for  answer,  when  in  fact  it  was  40  days  be- 
fore such  day,  default  decree  against  the  husband  was  void  and  could 
be  vacated,  although  several  terms  had  elapsed  since  its  rendition. 

Divorce — ^Decree — ^Amendment  of  Becord. 

3.  Where  wife  eued  for  divorce  on  published  summons,  and  affi- 
davit of  mailing  erroneously  and  inadvertently  showed  mailing,  only 
10  days  before  the  day  for  answer,  when  in  fact  it  was  40  days  be- 
fore such  day,  default  decree  against  the  husband  was  validated  by 
a  subsequent  order  wimo  pro  tunc  for  the  amendment  of  the  affidavit 
tp  show  the  true  date  of  service. 

Process — ^Amendment  of  Betum — ^Nnnc  Pro  Tunc. 

4.  It  being  the  service  and  not  the  return  which  authorized  a  de- 
fault judgment,  an  order  nunc  pro  tunc  for  the  amendment  of  a  re- 
turn erroneously  giving  the  date  of  the  service  of  summons  relates 
back  to  the  date  of  the  original  summons. 

Motions — ^Vacating  Order — Subsequent  Term. 

5.  Where  the  court  corrected  nujko  pro  tunc  an  inaJvertently  errone-   . 
ous  return  of  publiehed  notice  and  so  validated  the  default  decree,  it 
was  without  power  to  vacate  it  at  a  term  subsequent  to  that  in  which 
the  order  was  made. 

Appeal  and  Error — Appealable  Orders — ^Opening  Default. 

6.  An  order  in  a  suit  for  divorce  at  a  term  subsequent  to  the  judg- 
ment by  default  opening  the  default  is  appealable  by  the  defaulting 
husband,  since  it  affects  a  substantial  right  and  changes  his  status 
from  that  of  a  single  to  that  of  a  married'  man. 

ON  THE  MERITS. 

Divorce — Service  by  Publication— Amendment  Nunc  Pro  Tunc  of 
Proof  of  Service. 

7.  Where  it  appeared,  after  default  divorce  decree  had  been  ren- 
dered on  published  summons^  thfi^t  affidavit  of  mailing  erroneously 
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showed  mailing  only  10  days  before  answer,  whereas,  in  faet,  mailing 
had  taken  place  40  days  prior  thereto,  court  had  jurisdiction  to 
amend  proof  of  service  nwne  pro  tune. 

[Ab  to  service  by  publication,  see  note  in  61  Am.  St.  Bep.  494.] 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

In  Banc. 

This  is  a  motion  to  dismiss  an  appeal  and  is  based 
upon  the  following  facts:  On  September  30,  1915, 
plaintiff  filed  in  the  Circuit  Court  for  Multnomah 
County  a  conjplaint  for  divorce,  and  on  the  twenty- 
fourth  day  of  November  upon  an  affidavit  duly  setting 
forth  all  the  necessary  jurisdictional  facts,  obtained 
an  order  authorizing  service  of  publication  of  sum- 
mons upon  the  defendant  and  directing  that  a  copy 
of  the  complaint  and  published  summons  be  forthwith 
deposited  in  the  postoffice  at  Portland,  Oregon,  di- 
rected to  defendant  at  his  last-known  posto^ce  ad- 
dress, the  same  being  Boise,  Idaho,  which  summons 
together  with  a  copy  of  the  complaint  was  duly  mailed 
on  November  29,  1915,  but  by  inadvertence  the  aflS- 
davit  of  mailing  was  made  to  read  **  December  30 '* 
instead  of  November  29th.  The  summons  was  duly 
published  as  provided  in  the  order,  the  day  for  an- 
swer being  fixed  for  January  10,  1916.  On  June  23, 
1917,  the  plaintiff  obtained  a  default  decree  against 
defendant.  On  April  4,  1918,  plaintiff  having  discov- 
ered the  mistake  in  the  affidavit  showing  the  mailing 
of  the  summons  to  defendant,  asked  leave  to  correct 
the  affidavit  nimc  pro  tunc  in  accordance  with  the 
facts,  which  motion'  was  allowed,  and  the  correction 
made  by  permitting  the  affidavit  to  be  entered  and  filed 
as  of  June  15,  1917.  On  May  20,  1918,  plaintiff  ap- 
plied for  and  obtained  an  order  of  the  court  vacating 
and  setting  aside  the  decree  of  divorce  rendered  on 
June  23,  1915,  on  the  ground  that  it  was  void  and  of 
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no  effect,  and .  setting  aside  the  order  allowing  the 
amendment  to  the  proof  of  mailing  and  directing  that 
an  alias  summons  issue,  as  provided  by  law.  From 
this  order  defendant  appeals. 

Plaintiff  moves  to  dismiss  the  appeal,  specifying 
four  reasons  for  dismissal,  as  follows: 

** First:  That  the  order  appealed  from  is  not  an  ap- 
pealable order,  in  that  the  order  made  by  his  Hon. 
J.  P.  Kavanaugh  on  May  20,  1918,  was  an  order  to 
vacate  a  void  decree. 

** Second:  For  the  reason  that  the  order  appealed 
from  is  not  a  decree  within  the  purview  of  Section  548, 
L.  0.  L.,  and  by  reasons  thereof  is  not  appealable. 

** Third:  That  the  order  vacating  the  void  decree 
was  not  a  final  order  in  that  it  permitted  the  filing  of 
an  amended  complaint  and  directed  Alias  Summons  to 
issue. 

*  *  Fourth :  That  until  after  service  was  made  on  ap- 
pellant under  the  Alias  Summons  provided  in  said 
order  appealed  from,  defendant  and  appellant  was. in 
default  and  not  entitled  to  an  appeal  from  the  orders 
or  decrees  of  the  court/* 

Motion  Ovebbulbd. 

Mr,  G.  Evert  Baker,  for  the  motion. 

Messrs.  Cochran  <&  Everhard,  contra.  ^ 

McBRIDE,  0.  J.— 1-3.  The  situation  disclosed  by 
the  record  is  somewhat  out  of  the  usual  order  in  that 
the  respondent  seeks  to  show  and  must  show  that  the 
decree  rendered  in  her  favor  on  June  23d,  and  the 
order  of  the  court  made  May  20, 1917,  were  absolutely 
void,  in  order  to  sustain  this  motion.  Superior  Courts 
possess  the  undoubted  authority  to  vacate  void  judg- 
ments at  any  time:  Jones  v.  Jones,  59  Or.  308,  313  (117 
Pac.  414) ;  Deering  v.  Quivey,  26  Or.  556  (38  Pac.  710). 
The  decree  entered  on  June  23,  1917,  was,  upon  the 
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face  of  the  record,  invalid  and  void  because  the  record 
as  it  then  stood  did  not  show  a  compliance  with  the 
order  directing  a  copy  of  the  summons  and  complaint 
to  be  forthwith  mailed  to  the  defendant  at  his  last 
known  place  of  residence,  and  unless  the  amendment 
to  the  return  gave  it  validity  it  was  still  ineffectual 
for  any  purpose,  and  the  court  had  the  authority  to 
set  it  aside,  notwithstanding  the  fact  that  several 
terms  had  elapsed  since  its  rendition.  We  are  of  the 
opinion  the  court  had  authority  to  allow  the  amend- 
ment to  the  return  and  that  upon  the  making  of  the 
order  the  decree  became  valid  ab  initio  between  the 
parties,  and  all  others  having  actual  or  constructive 
notice  of  the  litigation.  The  general  rule  is  thus 
stated  by  Mr.  Freeman: 

**  A  very  important  part  of  the  judgment  roll  is  that 
containing  evidence  of  the  service  of  process,  or  the 
taking  of  such  othei^  steps  as  are  necessary  to  give  the 
court  jurisdiction  over  the  person  of  the  defendant; 
and  it  may  happen  that  this  part  has  been  omitted 
from  the  roll,  or  has  never  been  filed  in  court  at^  all, 
or  as  filed  and  incorporated  in  the  roll,  is  defective, 
and  not  sufficient  to  sustain  the  jurisdiction  of  the 
court,  when  attacked  on  appeal,  or  by  motion  to  set 
it' aside,  or  even  when  assailed  in  a  collateral  action 
or  proceeding.  Then  the  question  arises  whether  the 
omission  may  be  supplied,  or  the  error  corrected ;  and 
if  so,  by  what  means.  As  a  general  rule,  an  officer 
who  has  made  a  return  of  process  will  be  permitted 
to  amend  such  return  at  any  time.  If  the  return  upon 
the  summons  or  other  writ  designed  to  give  the  court 
jurisdiction  over  the  person  of  the  defendant,  is 
omitted  or  incorrectly  made,  but  the  facts  really  ex- 
isted which  were  required  to  give  the  court  jurisdic- 
tion, the  weight  of  authority  at  the  present  time  per- 
mits the  officer  to  correct  or  supply  his  return  until 
it  states  the  truth,  though  by  such  correction  a  judg- 
ment apparently  void  is  made   valid.    Though   the 
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proof  of  the  service  of  process  does  not  consist  of  the 
return  of  an  officer,  the  like  rule  prevails.  Thus  if  a 
summons  has  been  published  in  the  manner  required 
by  law,  but  the  proof  of  publication  found  in  the  files 
of  the  court  is  defective,  the  court  may,  on  the  fact 
of  due  publication  being  shown,  permit  an  affidavit  to 
be  filed  showing  the  facts,  and  when  so  filed  it  will 
support  the  judgment  as  if  filed  before  its  entry." 

1  Freeman  on  Judgments  (4  ed.),  §  89-b;  Eefflin  v. 
McMinn,  2  Stew.  (Ala.)  492  (20  Am.  Dec.  58) ;  /TirJk- 
wood  V.  Reedy,  10  Kan.  453;  Shenandoah  Vol.  R.  R. 
Co.  V.  Ashby's  Trustees,  86  Va.  232  (9  S.  E.  1003,  19 
Am.  St.  Rep.  898) ;  Estate  of  Newman,  75  Cal.  213  (16 
Pac.  887,  7  Am.  St.  Rep.  146). 

4.  The  reason  why  such  an  amendment  relates  back 
to  the  original  service  and  validates  the  decree  already 
rendered  is  that  it  is  not  the  return  but  the  fact  of 
actual  service  that  gives  the  court  jurisdiction,  the  re- 
turn being  merely  the  evidence  by  which  the  court  is 
informed  that  service  has  been  made  upon  the  defend- 
ant :  21  R.  C.  L.,  p.  1331,  §  79,  and  cases  there  cited. 
While  some  courts  hold  that  an  amendment  of  process 
after  judgment  can  only  be  made  upon  notice,  we  think 
the  better  reason  and  authority  at  least  justify  the 
contrary  view:  Woodard  v.  Brown,  119  Cal.  283  (51 
Pac.  2,  542,  63  Am.  St.  Rep.  108) ;  Kahm  v.  Mercantile 
Town  Mut,  Ins.  Co.,  228  Mo.  585  (128  S.  W.  995,  137 
Am.  St.  Rep.  665). 

Mr.  Freeman,  in  his  work  on  Executions  (p.  358, 
3  ed.),  criticises  the  practice  of  the  courts  in  allowing 
ex  parte  amendment  of  process,'  but  concedes  that  such 
amendments  are  not  void.  This  question  was  thor- 
oughly considered  in  Richards  v.  Ladd,  6  Sawy.  40 
(Fed.  Cas.  No.  11,804),  a  case  arising  in  this  state  in 
the  United  States  District  Court.  The  circumstances 
were  not  substantially  different  from  the  case  at  bar 
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and  the  opinion  bears  the  mark  of  painstaking  exami- 
nation of  the  authorities,  as  do  all  the  opinions  ren- 
dered by  Judge  Deady.  In  discussing  the  question  of 
the  right  of  defendant  to  notice-  of  the  motion  to 
amend,  he  says : 

**  And,  first,  this  is  not  a  jurisdictional  matter.  The 
jurisdiction  of  the  court  depends  upon  the  service  of 
the  process.  The  proof  of  the  fact,  the  return,  is 
made  by  the  officer  making  the  service,  in  obedience  to 
the  command  of  the  writ  ujider  such  regulations  as 
the  law  may  prescribe.  The  court  cannot  say  what 
return  shall  be  made,  but  when  made,  it  becomes  a 
part  of  the  record  of  the  court.  The  defendant  is  not 
a  party  to  the  proceeding,  and  it  is  made  without  his 
consent  or  notice  to  him. 

*'If  afterwards  it  is  discovered  that  a  mistake  has 
been  made  in  the  matter,  the  return,  being  now  a  rec- 
ord of  the  court,  can  only  be  amended  by  leave  of  the 
court.  But  still  the  court  does  not  make  the  amend- 
ment. The  authority  to  amend  the  return,  as  in  the 
case  of  making  it,  is  primarily  in  the  officer,  and  not 
in  the  court ;  but  after  making  the  return,  the  author- 
ity of  the  officer  becomes  qualified  so  that  it  cannot 
be  exercised  without  the  consent  of  the  court.  Strictly 
speaking,  then,  the  proceeding  is  one  between  the  offi- 
cer and  the  court.  It  is  ex  parte  in  its  very  nature, 
and  no  one  has  an  absolute  right  to  notice  of  it.  In 
contemplation  of  law  the  amended  return  is  made 
under  the  same  sanction  and  responsibility  as  the  mis- 
taken one.  In  effect,  it  becomes  the  return  in  the  case, 
and  cannot  be  questioned  collaterally  by  the  parties 
to  the  action  or  those  claiming  under  them  as  privies." 

5.  The  case  last  referred  to  presented  features 
which  might  suggest  a  more  rigid  rule  against  up- 
holding the  validity  of  an  amendment  than  the  case 
at  bar.  In  that  case  the  amendment  was  procured  by 
the  plaintiff  and  it  was  the  defendant  who  called  it 
in  question.  Here  the  plaintiff  pursuing  a  course  that 
she  then  believed  was  in  h^r  own  interest,  asked  and 
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received  permission  to  amend  the  return  and  there- 
after applied  to  the  court  to  set  aside  the  order  which 
she  had  so  obtained.  As  between  her  and  her  hus- 
band the  amendment  was  perfectly  valid.  As  to  other 
parties  we  are  not  called  upon  to  express  an  opinion 
further  than  to  say  that  any  party  dealing  with  the 
property  involved  in  the  divorce  suit,  and  with  that 
staring  him  in  the  face,  would  not  appear  to  be  in  a 
very  good  position  to  plead  that  he  was  an  innocent 
purchaser  in  good  faith  and  without  notice.  It  being 
settled  that  the  amendment  was  valid,  it  requires  no 
discussion  to  determine  that  the  court  had  no  power 
to  vacate  the  decree  in  favor  of  plaintiff  or  to  set  aside 
the  order  permitting  the  amended  proof  of  service 
after  the  expiration  of  the  term  at  which  such  order 
was  made :  Deering  v.  Quivey,  26  Or.  556  (38  Pac.  710). 

6.  The  order  appealed  from  is  clearly  appealable. 
It  affected  a  substantial  right  and  changed  the  status 
of  the  defendant  from  that  of  a  single  man  to  that  of 
a  married  man.  His  case  had  been  tried  and  passied 
to  a  final  decree  and  he  was  not  required  to  go  through 
the  useless  ceremony  of  retrying  it  upon  an  amended 
complaint,  the  filing  of  which  the  court  had  no  juris- 
diction to  authorize,  before  he  could  appeal. 

The  other  questions  raised  are  merely  variations  of 
these  already  considered  and  need  not  be  separately 
discussed. 

The  motion  to  dismiss  is  overruled. 

OVEBBULED. 
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Behearing  denied  February  25,  1919. 

PETITION   FOB  BeHEABING. 
(178  Pac.  799.) 

On  petition  for  rehearing  on  motion  to  dismiss  ap- 
peal. OyEBBULED. 

Mr.  O.  Evert  Baker,  for  the  petition. 
Messrs.  Cochran  db  Eherhard,  opposed. 

PEE  CURIAM. — ^In  a  petition  for  rehearing  re- 
spondent calls  attention  to  several  defects  in  the  pro- 
ceeding to  obtain  service  of  summons  by  publication, 
in  addition  to  those  particularly  pointed  out  in  the 
brief  heretofore  presented,  and  insists  that  these  de- 
fects rendered  the  original  proceedings  wholly  void. 
The  objections  are  serious  and  go  to  the  vital  merits 
of  the  appeal,  and  should  not  be  decided  without  full 
oral  argument. 

We,  therefore,  adhere  to  our  original  decision  and 
deny  the  motion  to  dismiss,  with  permission  to  renew 
at  the  hearing  where  all  the  questions  raised  can  be 
more  fully  discussed.  Beheabing  Denied. 


Argued  June  6,  reyersed  June  24,  1919. 

On  the  Mebpts. 

(182  Pac.  136.) 

Order  vacating  default  decree  for  plaintiff  reversed. 

Bevebsed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Cochra/>i  S  Eherhard,  with  an  oral  argument 
by  Mr.  Colon  R.  Eherhard. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  G.  Evert  Baker. 

PEE  CURIAM.— 7.  The  material  facts  in  this  case 
are  sufficiently  stated  in  Wade  v.  Wade,  ante,  p.  642 
(176  Pac.  192),  which  involved  the  determination  of  a 
motion  to  dismiss,  which  motion  went  practically  to  the 
whole  merits  of  this  appeal. 

After  that  decision  learned  counsel  for  the  plain- 
tiff suggested,  upon  petition  for  rehearing,  that  there 
were  other  defects  in  the  original  proceedings,  which 
were  so  serious  as  to  render  the  order  permitting  the 
amendment  of  proof  of  service,  absolutely  void. 
Whereupon  we  granted  permission  to  respondent  to 
renew  the  motion  to  dismiss,  upon  the  final  hearing: 
Ante,  p.  649  (178  Pac  799). 

Since  that  hearing  we  have  carefully  re-examined 
the  record  and  are  satisfied  the  Circuit  Court  had 
jurisdiction  to  permit  the  amendment  mmc  pro  tunc,' 
of  the  original  proof  of  service,  and  that  the  original 
decree  of  divorce  rendered  on  June  23,  1917,  was  a 
valid  decree.  This  being  the  case,  the  court  was  with- 
out power  to  vacate  said  decree  on  May  20, 1918.  The 
order  of  May  20,  1918,  is  therefore  reversed. 

Bevebsed. 


Argned  March  28,  affirmed  April  22,  rehearing  denied  Jnlj  1,  1919. 

SEASIDE,  CITY  OF,  v.  BANDIES. 

(180  Pac.  319.) 

Contracts — Construction  Contract — ^Waiver— Acceptance  of  Work. 

1.  Acceptance  of  work  done  under  a  construction  contract  does  not 
constitute  a  waiver  of  latent  defects  of  which  the  owner  was  igno- 
rant at  the  time  or  whi^h  may  appear  thereafter. 
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Miuiicipal  OorporationB — ^Improremeats — Sewer  Oontract — Aoceptaiice 
of  Work— Wairer  of  I>efect8. 

2.  Where  sewer  contract  expressly  stated  that  engineer  or~  in- 
speetor  was  not  authorized  to  accept  or  approye  work  not  done  ac- 
cording to  the  contract,  and  reserved  to  the  city  alone  the  power  to 
accept  and  approve  work,  city's  acceptance  and  payment  of  contract 
price,  without  knowledge  of  defects  not  discoverable  by  an  ordinary 
inspection,  will  not  be  construed  a  waiver  or  an  estoppel  to  claim 
damages  for  such  defects  upon  discovery  thereof. 

Contracts— BnUdlMg  Contracts — ^Acceptance  or  Bejectlon  by  Arcbitect. 

3.  A  contract  which  provides  for  work  of  construction  to  be  per- 
formed in  the  b^st  manner,  and  the  materials  of  the  best  quality, 
subject  to  acceptance  or  rejection  of  an  architect  or  engineer,  all  to 
be  done  in  strict  accordance  with  the  plans  and  specifications,  does 
not  make  acceptance  by  architect  or  engineer  final  and  conclusive, 
and  will  not  bind  the  owner  or  relieve  the  contractor  from  the  agree- 
ment to  perform  according  to  plans  and  specifications. 

Municipal    Corporations — ^Impirorements  —  Acceptance    of    Work  — 
Prima  Fade  Evidence.  ' 

4.  The  acceptance  of  work  by  municipality  is  only  prima  facie  evi- 
dence that  the  work  has  been  done  in  substantial  compliance  with  the 
terms  of  the  contract.  ' 

Principal  and  Agent — ^Misconduct  of  Agent — ^Violation  of  Instractions. 

5.  Principal  is  never  charged  with  consequences  of  agent's  miscon- 
duct in  \iolating  his  instructions  except  for  the  protection  of  some 
third  person  who  has  l^eem  misled  by  a  reliance  on  an  ostensible  au- 
thority of  the  agent. 

Mnnlcipal  Corporations — Sewer  Contract — ^Antliority  of  Inspector — 
Acceptance  of  Work. 

6.  Where  sewer  contract  expressly  stipulated  that  inspector  or  engi- 
neer was  without  authority  to  accept  or  reject  the  work  when  not 
done  according  to  the  contract,  contractor  had  no  right  to  suppose 
that  the  city  engineer  or  inspector  was  authorized  to  permit  any 
deviation  from  the  contract. 

Municipal   Corporations — Sefwer    Contract — Breach   by    Contractor — 
Bights  of  City. 

7.  That  city  did  not  see  fit  to  refeonstruct  sewer  in  precisely  the 
same  manner  and  according  to  the  same  plans  and  specifications 
under  provision  in  contract  giving  it  the  right  to  so  do  upon  con- 
tractor's breach  did  not  affect  the  right  of  the  city  to  recover  dam- 
ages for  breach  by  contractor. 

Municipal  Corporations — Sewer  Contract — ^Payment  by  City — Belease 
of  Surety. 

8.  Payment  by  city  for  work  accepted  by  it  under  sewer  contract, 
under  the  honest  belief  that  work  was  done  in  the  manner  required 
by  the  contract,  did  not  release  the  surety. 

Mnnidpal   Corporations — Sewer   Contract — ^Breach    by   Contractor — 
Measure  of  Damages. 

9.  On  sewer  contractor's  failure  to  construct  sewer  according  to 
plans  and  specifications,  the  city's  measure  of  damages  is  reasonable 
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cost  and  expense  of  procuring  tbe  work  and  labor  to  be  done  and  fur- 
nishing the  necessary  material  in  order  to  make  the  sewer  system 
conform  to  the  contract. 

Municipal    CorpbraUons — Sewer   Ctontract^— Breach  by   Oontractor — 
City's  Bight  of  Action. 

10.  On  sewer  contractor's  failure  to  construct  sewer  system  accord- 
ing to  the  contract  plans  and  specificatione,  city  had  the  right  to 
prove  its  damages  without  waiting  for  the  sewer  system  to  be  recon- 
structed. 

Contracts— Building  Contracts— Approral  by  Supervlaini^  Engineer — 
Collusion. 

11.  An  owner  is  not  bound  as  against  his  contractor  by  the  acts  of 
a  supervising  engineer  or  inspector  in  approving  work  done  by  the 
contractor  where)  such  approv^  is  the  result  of  either  bad  faith,  col 
lusion,  or  gross  negligence. 

Municipal   Corporations  —  Sewer   Contract  —  Inspection   of  Work  — 
Wairer. 

12.  That  work  on  a  sewer  contract  was  performed  in  the  absence  of 
city  engineer  or  inspector  in  violation  of  a  contract,  without  objection 
by  either  inspector  or  engineer,  was  not  a  waiver  by  city  of  defects 
in  the  work,  although  the  engineer  or  inspector  knew  work  was  being 
imperfectly  done,  where  contract  provided  that  engineer  and  inspec- 
tor should  not-  have  authority  to  accept  or  reject  work  not  performed 
according  to  the  contract. 

Municipal  Corporations — Sewer  Contract — ^Breach  of  Contract — Action 
for  Damages — Negligence  of  City  Engineer  or  Inspector. 

13.  In  city's  action  against  sewer  contractor  for  failure  to  construct 
sewer  according  to  contract,  where  contractor  denied  that  work  was 
not  constructed  according  to  contract,  the  negligence  of  city  engineer 
or  inspector  in  exatnining.and  inspecting  work  was  not  material,  the 
issue  being  whether  or  not  work  was  done  in  accordance  with  con- 
tract plans  and  specifications. 

Municipal  Corporations — Breach  of  Sewer  Contract— Action  for  Dam- 
ages—Burden  of  Proof. 

14.  City  suing  sewer  contractor  for  failure  to  construct  sewer  ac- 
cording to  contract  plans  and  specifications  has  burden  of  proving 
that  contractor  failed  to  perform  the  requirements  of  contract  spe- 
cifically as  mentioned  in  the  complaint. 

Municipal   Corporations — Sewer    Contract — Action   for    Breach— De- 
fenses. 

15.  In  city's  action-  against  sewer  contractor  for  failure  to  con- 
struct sewer  according  to  the  contract,  it  was  no  defense  that  the 
plans  and  specifications  were  defective,  and  that  sewer,  if  con- 
structed in  accordance  therewith,  would  have  be^n  worthless. 

Municipal  Corporations— Action  on  Sewer  Contract— Admissibility  of 
Evidence. 

16.  In  city's  action  against  sewer  contractor  for  failure  to  con- 
struct sewer  according  to  contract,  where  contract  expressly  stipulated 
that  city  engineer  baid  no   authority  to  release  contractor  from  a 
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necessary  and  important  requirement  of  the  contract,  evidence  that 
engineer  had  instructed  contractor's  foreman  to  deviate  from  plans 
and  ipecifications  was  inadmissible. 

Pleading— Amendment  of  Complaint — Action  on  Sewer  Ck>ntract. 

17.  In  city's  action  against  sewer  contractor  for  failure  to  con- 
struct sewer  according  to  the  plans  and  specifications,  where  contrac- 
tor denied  that  work  had  not.  been  performed  in  accordance  there- 
with, and  where  contract  pleaded  showed  that  city  engineer  had  no 
authority  to  release  contractor  from  an  iipportant  requirement  of  the 
work,  court  properly  refused  contractor  p^rnjission  to  amend  com- 
plaint so  as  to  allege  that  engineer  had  directed  contractor's  foreman 
to  deviate  from  the  plans  and  specifications. 

Evidence— Sample  Sewer-plpe— Bebuttal  of  Expert  Evidence. 

18.  In  city's  action  against  sewer  contractor  for  failure  to  con- 
struct sewer  according  to  ^ecifications  jequiring  mortar  to  be  made 
of  two  parts  sand  to  one  part  of  cement,  where  there  was  expert  evi- 
dence for  contractor  that  such  mortar  would  disintegrate  in  a  very 
short  time,  the  saiapie  sewer-pipe,  laid  six  years  prior  thereto  with 
use  of  same  proportion  of  sand  and  cement,  was  admissible  to  show 
that  mortar  used  in  the  joints  did  not  disintegrate,  such  evidence 
being  competent  to  rebut  expert  testimony. 

Mmiicipal  Oon^oratlonB — ^Action  on  Sewer  Contract — ^Instructions. 

19.  In  city's  action  against  sewer  contractor  for  failure  to  construct 
sewer  according  to  plans  and  specifications,  where  contract  required 
contractor  to  make  joints  tight  and  to  fill  every  part  of  the  joint 
with  mortar  where  required,  or  oakum  where  required,  instruc- 
tion that  it  was  contractor's  duty  to  make  a  "tight  joint"  in  each 
of  the  sewer  joints,  with  cement  mortar  of  the  required  mixture,  was 
proper. 

Contractft— CoBstmctlon— Provlpce  of  Court. 

20.  It  is  the  duty  of  the  court  to  construe  a  written  contract. 

Evidence— Action  on  Sewer  Contract — ^Admissibility  of  Evidence — 
Intentions  of  Witness. 

21.  In  city's  action  against  sewer  contractor  for  failure  to  con- 
struct sewer  according  to  contract,  involving  issue  of  whether  city  had 
accepted  the  sewer,  it  was  proper  for  city  engineer,  after  having 
testified  that  in  accepting;  he  relied  upon  contractor's  statement,  to 
testify  that  he  would  not  have  accepted  sewer  if  he  bad  known  the 
true  facts. 

From  Clatsop:  Jambs  A.  Eakin,  Judge. 

In  Banc* 

This  is  an  action  to  recover  damages  for  the  failure 
of  defendant  Randies  to  construct  a  sewer  in  the  City 
of  Seaside  in  accordance  with  his  contract,  and  the 
plans    and   specifications.    The    defendant    Bandies' 
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surety,  the  Aetna  Accident  &  Liability  Company,  here- 
inafter referred  to  as  surety,  is  also  made  a  party  de- 
fendant. The  canse  was  tried  by  the  court  and  a  jury 
and  a  verdict  rendered  in  favor  of  plaintiff.  From  a 
consequent  judgment  defendants  appeal. 

On  July  7,  1914,  plaintiff  and  defendant  Bandies 
entered  into  a  written  contract  whereby  Bandies 
agreed  for  certain  unit  considerations  therein  ex- 
pressed to  furnish  all  materials,  perform  all  labor  and 
construct  for  plaintiff  in  the  City  of  Seaside  a  sewer 
system  which  included  one  main  sewer,  with  some  250 
laterals,  also  including  several  manholes,  etc.,  accord- 
ing to  the  plans  and  specifications  which  were  made 
a  part  of  the  contract,  and  which  are  set  out  in  full 
in  the  complaint.  Those  portions  of  the  specifications 
which  particularly  bear  upon  the  issues  involved  are 
as  follows: 

''2.  Plans; 

''This  sewer  shall  be  constructed  in  accordance  with 
the  plans  and  specifications  on  file  in  the  office  of  the 
City  Auditor  and  Police  Judge.  *  • 

*'8.  Inspection: 

* '  The  contractor  shall  not  begin  work  on  thi^  sewer 
until  he  has  notified  the  Engineer  and  an  inspector 
has  been  placed  in  charge  of  the  work.  It  shall  be  the 
duties  of  the  inspector  to  direct  the  construction  of 
the  work  and  the  manner  of  carrying  on  the  same; 
also  to  inspect  alji  materials  used  on  the  work  and  to 
approve  or  reject  the  same.  No  material  of  any  Mud 
shall  be  used  on  any  part  of  this  work  until  inspected 
and  approved  by  the  Engineer  or  Inspector  and  all  re- 
jected or  condemned  material  shall  be  removed  from 
the  work  at  once.  Instructions  given  by  the  inspector 
shall  be  respected  and  executed  by  the  contractor,  but 
no  inspector  shall  have  the  power  to  waive  the  obliga- 
tions of  the  contractor  to  furnish  good  materials  or 
perform  sound  and  reliable  work  as  herein  specified; 
and  any  failure  or  omission  of  the  Inspector  or  En- 
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gineer  to  condemn  any  defective  material  or  work 
shall  not  release  the  contractor  of  the  obligation  to  at 
once  tear  out,  remove  and  properly  reconstruct  the 
same  at  his  own  cost  at  any  time  upon  the  discovery 
of  the  defect,  and  upon  receipt  of  the  notice  of  the 
Engineer  to  do  so.  No  part  of  this  sewer  shall  be  con- 
structed in  the  absence  of  an  inspector  and  any  work  so 
performed  shall  be  deemed  in  violation  of  these  speci- 
fications, and  the  Engineer  may  order  the  same  to 
be  removed  by  the  contractor  and  reconstructed  at 
once.  Upon  the  neglect  or  refusal  of  the  contractor 
to  reconstruct  work  rejected  by  the  Engineer  within 
24  hours  after  receipt  of  notice,  the  same  may  be  re- 
moved and  reconstructed  under  the  direction  of  the 
Engineer  at  the  expense  of  the  contractor. 
**16.  Laying: 

*' Before  being  laid,  all  pipe  shall  carefully  be  ex- 
amined and  passed  upon  by  the  Inspector.  The  ac- 
cepted pipe,  before  being  lowered  into  the  trench  shall 
be  fitted  together,  matched  and  marked  in  the  order 
in  which  they  are  to  be  laid.  The  trench  shall  be  care- 
fully shaped  and  graded  to  the  line  and  grade  given 
b>  the  inspector.  Crosscuts  deep  enough  to  receive 
the  bell  of  the  pipe  shall  be  cut  in  the  bottom  of  the 
trench,  so  that  the  pipe  has  a  solid  bearing  along  its 
entire  length,  before  being  laid,  the  outside  of  the 
spigot  and  the  iaside  of  the  bell  shall  be  carefully 
cleaned.  The  lower  half  of  the  bell  of  the  preceding 
pipe  shall  be  filled  with  cement  mortar  before  the  in- 
sertion of  the  spigot  end,  the  pipe  shall  then  be  pressed 
into  place  so  that  the  spigot  end  will  be  not  more  than 
one-quarter  (%)  of  an  inch  from  the  shoulder  of  the 
bell,  care  being  taken  to  have  the  inside  surfaces  of 
the  pip^  flush  and  even.  The  bell  shall  then  be  filled 
flush  with  the  outside  all  around,  with  cement  mortar, 
pressing  it  into  shape  with  the  hand,  carefully  round- 
ing it  off  at  least  one  inch  on  the  body  of  the  enter- 
ing pipe.  After  being  laid,  the  joint  of  each  pipe  must 
be  carefully  scraped  smooth  with  a  circular  disk  or 
swab  to  remove  any  surplus  cement.  After  the  pipe 
has  been  laid  and  cemented,  fine  earth  or  sand  shall 
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be  carefxdly  rammed  under  and  halfway  up  the  sides 
of  the  pipe  before  the  next  is  laid. 

*  *  The  cement  mortar  shall  be  composed  of  one  part 
cement  and  two  parts  sand. 

**The  joints  of  all  sewer  pipe  laid  below  an  eleva- 
tion of  7  feet,  approximately  3,000  lineal  feet,  shall  be 
laid  with  a  gasket  of  oakum  dipped  in  hot  asphaltum 
of  the  proper  consistency.  The  oakum  gasket  when 
thoroughly  compacted  with  a  caulking  iron  shall  fill 
the  bell  to  one-half  (%)  its  length  after  which  the 
joint  will  be  cemented  in  the  usual  maimer.  *  • 
^'29.  Terms. 

**The  contractor  will  be  paid  monthly  a  sum  equal 
to  eighty  per  cent  on  all  finished  work,  and  each  class 
of  work  as  set  forth  in  these  specifications  shall  be 
considered  separately  and  paid  for;  the  remaining 
twenty  per  cent  shall  be  paid  upon  the  completion  of 
the  entire  contract.*^ 

At  the  same  time  and  as  a  part  of  the  contract  de- 
fendant Bandies,  as  principal,  and  defendant  Aetna 
Accident  &  Liability  Company,  a  surety  company,  as 
surety,  executed  a  bond  in  the  penal  sum  of  $12,921 
guaranteeing  the  full  and  faithful  performance  of  the 
contract,  as  well  as  the  payment  by  the  contractor  for 
all  material  used  in  the  constructiop  of  the  sewer  and 
labor  performed  thereon.  The  bond,  a  copy  of  which 
is  set  forth  in  the  complaint,  contained  all  the  statu- 
tory requirements. 

Upon  the  execution  of  the  contract.  Randies  com- 
menced work  on  the  sewer  system  and  continued  work- 
ing thereon  until  the  twenty-second  day  of  September, 
1914,  when  he  represented  to  the  plaintiff  that  he  had 
fully  completed  the  same  in  accordance  with  the  con- 
tract. Thereupon,  plaintiff  as  it  alleges  having  no 
knowledge  to  the  contrary,  and  believing  that  the 
sewer  had  been  properly  completed  and  the  work  done 
in  accordance  with  the  plans  and  specifications^  ac- 
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cepted  the  work  and  paid  Eandles  in  full  therefor  the 
sum  of  $12,885.  That  defendant  Randies  failed  in 
several  particulars  to  construct  the  sewer  system  in 
accordance  with  the  plans  and  specifications:  A  part 
of  the  allegations  in  regard  thereto  being  as  follows: 

''This  plaintiff  alleges  that  the  said  defendant  Ean- 
dles made  the  necessary  excavation  for  the  trenches 
for  the  main  sewers  to  the  proper  >depth,  but  fraudu- 
lently and  for  the  purpose  of  cheating,  wronging  and 
defrauding  this  plaintiff,  and  for  the  purpose  of  secur- 
ing the  payment  of  the  contract  price  for  said  work 
without  performing  the  contract,  without  the  knowl- 
edge of  plaintiff,  secretly  and  fraudulently,  in  the  lay- 
ing of  said  sewer  pipe  above  seven  foot  eleVation  and 
also  below  seven  foot  elevation  both  in  the  main  and 
laterals  and  branches,  neglected  to  and  did  not  fill  the 
lower  half  of  the  bell  of  any  pipe  with  cement  mortar 
before  or  after  insertion  of  the  spigot  end,  which  will 
be  hereinafter  referred  to,  for  the  sake  of  brevity,  as 
joints  of  the  pipe,  but  placed  and  laid  said  pipes  to- 
gether, namely,  the  spigot  end  into  the  bell  end  with- 
out placing  any  cement  in  the  lower  portion  thereof, 
namely,  the  portion  thereof  lying  upon  the  bottom  of 
the  trench,  not  exposed  to  view  from  the  top  or  sides 
of  the  trench,  being  about  one-fourth  of  thp  circumfer- 
ence of  the  pipe,  such  portions  being  left  wholly  with- 
out any  cement  mortar. 

''This  plaintiff  further  avers  that  the  said  defend- 
ant Randies  purposely,  secretly  and  fraudulently,  with 
the  intent  and  purpose  aforesaid,  and  without  the 
knowledge  of  plaintiff,  in  all  that  portion  of  the  sewer 
pipe,  including  laterals,  laid  in  trenches  above  the 
elevation  of  seven  feet,  did  not  place  in  the  joints  be- 
tween the  spigot  end  and  the  bell  end  of  the  sewer  pipe 
resting  upon  the  bottom  of  the  trench  and  not  exposed 
to  view  from  the  top  or  sides  of  the  trench,  being  about 
one-quarter  of  the  circumference  of  each  pipe, '  any 
cement  mortar,  or  any  mortar  at  all,  and  in  all  por- 
tions of  said  sewer  pipe  laid  below  the  elevation  of 
seven  feet  did  not  place  in  that  portion  of  the  joints 
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or  spigot  end  and  bell  end  lying  at  the  bottom  of  the 
trench,  not  exposed  to  view  from  the  top' or  sides  of 
the  trench,  being  about  one-quarter  of  the  circumfer- 
ence, either  oakum  or  cement  naortar,  or  any  filler  at 
all,  but  left  such  portions  of  such  pipes  in  each  of  said 
elevations,  both  above  and  below  seven  foot  elevation, 
throughout  the  entire  pipe  or  sewer  line,  entirely  open 
and  unclosed,  so  that  water,  gas  and  sand  could  pass 
freely  frodi  the  outside  into  the  inside  of  each  joint 
of  sewer  pipwe  laid,  and  earth,  water  and  gas  did  so 
pass,  accordingly  as  hereinafter  mentioned,  all  of 
which  was  done  secretly  and  purposely  by  said  de- 
fendant, for  the  purpose  of  cheating  and  defrauding 
plaintiff  and  without  the  knowledge  or  consent  of 
plaintiff. 

*^That  in  all  that  portion  of  said  sewer  pipe  above 
an  elevation  of  seven  feet  exposed  to  view  from  the 
top  and  sides  of  the  trench,  being  about  three-fourths 
of  the  circumference  of  each  joint,  the  defendant 
placed  cement  mortar,  not  of  the  consistency  of  one 
part  of  cement  to  jtwo  parts  of  sand,  but  a  mortar  con- 
sisting of  a  very  small  portion  of  cement,  mixed  with 
earth,  debris  and  a  large  quantity  of  sand,  and  with- 
out any  consistency  and  worthless  for  the  purposes 
intended  and  required  by  said  specifications. 

^  ^  That  in  all  that  portion  of  said  sewer  system  which 
required  trenches  to  be  excavated  below  an  elevation 
of  seven  feet,  which  plaintiff  avers  consisted  of  over 
three  thousand  lineal  feet,  all  joints  of  which,  by  the 
terms  of  the  specifications  and  contract  aforesaid, 
were  required  to  be  laid  an'd  filled  with  a  gasket  of 
oakum  dipped  in  hot  asphaltum  of  proper  consistency, 
and  thoroughly  compacted  with  a  caulking  iron,  filling 
the  bell  one-half  inch,  said  defendant  in  manner  and 
form  only  placed  in  that  portion  only  of  the  joints  ex- 
posed to  view  from  the  top  and  sides  of  the  trench, 
not  exceeding  three  fourths  of  the  circumference  of 
the  pipe,  a  small  and  insufficient  gasket  of  oakum,  not 
dipped  in  hot  asphaltum,  and  hot  compacted  so  as  to 
fill  the  bell  ono-half  inch;  in  fact,  not  to  exceed  one- 
quarter  of  an  inch,  and  then  in  such  portion  of  said 
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joints  placed  an  alleged  mortar,  but  such  mortar  was 
not  one  part  cement  to  two  parts  sand,  but  contained 
a  mixture  of  a  very  small  portion  of  cement  to  a  large 
mixture  of  earth  and  sand,  with  no  consistency  what- 
ever, and  worthless  for  any  purpose,  thereby  render- 
ing said  sewer  entirely  open  on  the  bottom  side,  with 
worthless  mortar  on  the  top  side. 

''This  plaintiff  further  avers  that  no  mortar  used 
or  employed  by  said  defendant  Randies  in  said  work 
was  composed  of  one  part  cement  to  two  parts  sand, 
but  all  mortar  used  and  employed  in  laying  said  sewer 
pipe,  including  main  sewers  and  laterals,  was  a  worth- 
less mixture,  composed  of  very  little  cement,  mixed 
with  earth,  debris  and  a  large  quantity  of  sand,  with 
no  consistency  or  strength,  and  pervious  to  water  and 
elements  and  not  of  sufficient  strength  to  hold  the  pipe 
together  to  prevent  the  escape  of  water  or  gas,  and 
was  entirely  worthless  for  any  purpose,  all  of  which 
was  wholly  unknown  to  plaintiff  at  the  time  plain- 
tiff accepted,  said  work  and  paid  defendant  Randies 
therefor.  That  at  the  time  plaintiff  accepted  said 
work,  it  believed  said  work  to  have  been  done  honestly 
and  in  accordance  with  the  terms  of  the  contract. 

''This  plaintiff  further  avers  that  under  the  terms 
of  said  contract,  plans  and  specifications,  plaintiff  was 
required  to  excavate  250  trenches,  leading  from  the 
main  sewers  to  the  curb  line,  for  laterals,  and  was  re- 
quired to  lay  sewer  pipe  therein  accordingly  as  here- 
inbefore alleged,  from  the  main  sewer  to  such  curb 
line.  That  said  defendant,  Randies,  with  the  intent 
and  for  the  purpose  hereinbefore  alleged,  fraudulently 
failed  and  neglected  to  and  did  not  excavate  the  trench 
for  the  laterals  from  the  main  sewer  to  the  curb  line 
of  the  streets,  gr  lay  the  sewer  pipe  in  such  trench 
from  the  main  sewers  to  the  curb  line.  On  the  con- 
trary, in  many  instances,  the  number  being  to  plain- 
tiff unknown,  because  of  the  fact  that  the  same  are 
many  feet  below  the  surface  of  the  earth  and  would 
require  the  excavation  of  all  laterals  to  ascertain  the 
exact  number,  only  dug  such  trenches  a  short  distance 
from  the  main  sewer  and  laid  the  pipe  only  a  short 
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distance  from  the  main  sewer,  but  falsely  represented 
to  plaintiff  that  the  trench  was  excavated  underneath 
the  surface  to  the  curb  line  and  the  sewer  pipe  laid 
accordingly  as  provided  in  the  contract  to  such  curb 
line,  which  false  statements  and  representations  plain- 
tiff believed  and  relied  upon,  and  was  deceived 
thereby ;  but  alleges,  as  a  matter  of  fact,  such  trenches 
were  not  dug  to  the  curb  line  and  the  laterals  not 
laid,  the  exact  number  of  which  and  the  length  of 
which  plaintiff  is  unable  to  allege,  accordingly  as  here- 
inbefore set  forth. 

"Plaintiff  further  avers  that  because  the  defendant 
Randies  failed  and  neglected  to  complete  the  contract, 
and  did  not  lay  the  sewer  pipe  accordingly  as  provided 
in  the  contract,  and  because  of  the  openings  left  in 
the  joints,  and  the  inferior  mortar  used  in  laying  the 
pipe,  and  the  failure  to  employ  the  proper  oakum 
gaskets  as  required,  the  sewers  have  become  filled  with 
sand  and  debris,  and  the  foundation  thereby  destroyed, 
and  the  pipes  broken ;  that  the  system  is  worthless  and 
that  plaintiff  is  damaged  in  the  sum  of  $12,885.00,  by 
reason  of  the  wrongful  and  fraudulent  acts  of  defend- 
ant Randies,  as  alleged  in  the  complaint. 

* '  That  the  sewer  system  in  question  was  laid  in  fine 
sand,  the  territory  covered  by  the  system  having  been 
many  years  prior  thereto  covered  by  the  waters  of  the 
ocean,  but  became  filled  at  a  considerable  depth  below 
the  bottom  of  the  sewer  trench  with  fine  sand,  the 
water  of  the  ocean  having  receded  therefrom.** 

Defendant  Randies  filed  a  separate  answer  in  which 
he  denied  the  breach  of  contract  and  denied  the 
fraud  and  set  up  affirmatively  three  separate  de- 
fenses: First.  That  the  work  of  constructing  the 
sewer  was  performed  by  him  under  the  direction  and 
superintendence  of  the  city  engineer  and  inspector  of 
the  plaintiff  and  was  done  in  their  presence  and  that 
the  same  and  all  materials  entering  into  the  same  were 
examined,  approved  and  accepted  at  the  time  of  doing 
the  work  and  the  using  of  the  materials ;  that  the  en- 
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gineer  and  inspector  well  knew  at  all  times  how  the 
work  was  being  done.  And  that  on  September  22, 
1914,  plaintiff  accepted  the  work  and  paid  for  the 
same  in  full.  Second.  That  the  city  engineer  was  the 
arbiter  agreed  upon  by  the  parties  to  decide  whether 
the  work  had  been  done  according  to  the  contract,  and 
that  he  had  decided  that  it  was  so  done  and  performed. 
And,  Third.  That  the  faults  in  the  sewer  referred 
to  in  the  complaint  were  the  results  of  improper  and 
faulty  plans  and  specifications  and  not  the  fault  of  the 
manner  in  which  the  work  was  done. 

The  defendant  surety  also  filed  a  separate  answer 
in  which  the  breach  of  contract  and  the  fraud  alleged 
in  the  complaint  were  denied  and  three  separate  de- 
fenses were  set  up,  the  first  and  second  thereof  being 
the  same  as  the  first  and  second  separate  defenses  set 
out  in  Randies*  answer.  The  third  separate  defense 
being  that,  under  the  contract,  the  plaintiff  had  agreed 
to  inspect  the  work  and  determine  for  itself  as  it  pro- 
gressed whether  it  was  being  properly  and  satisfac- 
torily performed ;  and  that  20  per  cent  of  the  contract 
price  was  to  be  retained  by  plaintiff  until  the, comple- 
tion of  the  work ;  that  the  surety  had  the  right  to  rely 
upon  plaintiff  performing  the  agreements,  which  were 
for  the  benefit  of  the  surety;  that  on  September  22, 
1914,  there  was  in  plaintiff's  hands,  of  the  contract 
price  for  the  work  still  unpaid  to  Randies,  the  sum  of 
$6,343.58,  and  that  plaintiff  without  no.tice  to  or  knowl- 
edge or  consent  of  the  surety  paid  the  sum  to  Randies ; 
and  that  under  the  contract,  upon  which  the  surety  had 
the  right  to  rely,  plaintiff  was  not  authorized  to  rely 
or  depend  upon  any  statements  made  to  it,  but  must 
ascertain  the  facts  as  to  the  doing  of  the  work  as  pro- 
vided in  the  contract  and  specifications ;  that  by  reason 
of  paying  Randies  in  full  without  notice  to  or  consent 
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of  the  surety,  the-  surety  was  thereby  released  and 
discharged  of  all  obligations. 

Plaintiff  filed  replies  putting  in  issue  the  material 
allegations  of  the  separate  defenses  contained  in  the 
answers.  Affibmed. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Messrs.  McUarkey,  Seabrook  &  Dibble  and 
Mr.  James  L.  Hope.     - 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Victor  Miller,  Messrs.  G.  C.  d  A.  C.  Fulr- 
ton  and  Mr.  Edw.  C.  Judd. 

BEAN,  J. — Defendants*  first  contention  is  that  the 
complaint  fails  to  staffe  facts  sufficient  to  constitute  a 
cause  of  action  against  either  of  the  defendants. 
Under  this  division  of  argument,  defendants  also  sub- 
mit two  assignments  of  error:  Number  XLIV.  That 
the  court  erred  in  giving  to  the  jury,  over  the  objec- 
tion and  exception  of  defendants,  instruction,  to  wit: 

*^If  you  find  for  the  plaintiff  in  the  particulars  com- 
plained of,  as  I  have  heretofore  instructed  you,  then 
it  will  be  your  duty  to  determine  the  fair  and  reason- 
able amount  it  will  cost  the  plaintiff  to  repair  the 
sewer  in  the  particulars  wherein  defendant  Randies 
failed,  to  the  end  that  plaintiff  will  have  a  sewer  of  the 
character  contracted  for,  and  bring  in  your  verdict 
accordingly. '  * 

And  also  assignment  Number  XLV.  That  the  court 
erred  in  giving  the  instruction  to  the  effect  that : 

*^If  you  should  find  that  the  defendant  Randies 
failed  to  lay  this  sewer  in  the  parti<5ulars  complained 
of  and  that  the  plaintiff  accepted  the  Rnmo  with^^it 
knowledge  of  such  facts,  in  order  to  determine  the 
amount,  if  any,  the  plaintiff  is  entitled  to  recover  in 
this  case,  you  have  the  right  to  take  into  consideration 
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the  cost  to  plaintiff  of  the  necessary  excavations  and 
work  and  labor  and  materials  necessary  to  be  em- 
ployed in  ma"king  such  repairs,  as  in  your  judgment 
from  the  evidence  in  this  case,  shall  be  required  in 
order  to  make  the  sewer  correspond  with  the  con- 
tract/' 

It  is  the  main  contention  of  counsel  for  defendants 
that  the  plaintiff  cannot  recover  for  the  reasons: 

First,  Under  the  circumstances  presented  by  the 
complaint  the  acceptance  of  and  the  payment  for  the 
work  as  completed  in  accordance  with  the  contract 
precludes  the  recovery  of  damages  for  patent  defects, 
unless  such  acceptance  and  payment  were  obtained  by 
defendants'  fraud. 

Second.  The  allegations  of  the  complaint  failed  to 
state  any  facts  constituting  fraud  in  the  procuring  or 
inducing  of  the  acceptance  of  pajnnent  of  the  work. 

Third.  The  complaint  fails  to  allege  that  the  city 
removed  the  alleged  defective  work  and  properly  re- 
constructed the  same,  stating  the  expense  thereof. 

Fourth.  That  it  appears  on  the  face  of  the  com- 
plaint that  the  surety  has  been  released  and  dis- 
charged from  all  liability. 

1.  It  is  convenient  first  to  state  the  rule  of  law  by 
which  the  facts  of  the  case  are  to  be  measured.  An 
acceptance  of  work  done  under  a  construction  contract 
does  not  constitute  a  waiver  of  latent  defects  of  which 
the  owner  was  ignorant  at  the  time,  or  which  may 
appear  thereafter:  9  C.  J.,  p.  798;  Fike  v.  Stratton,  174 
Ala.  541  (56  South.  929) ;  Steltz  v.  The  Armory  Co.,  15 
Idaho,  551  {99  Pac.  98,  20  L.  R.  A.  (N.  S.)  872) ;  Mona- 
hem  V.  Fitzgerald,  164  HI.  525  (45  N.  E.  1013) ;  Korf 
V.  Lull,  70  111.  420 ;  Eolslag  v.  Morse,  188  111.  App.  607 ; 
Toronto  Radiator  Mfg.  Co.  v.  Alexander,  2  Ter.  L.  E. 
120;  Eaton  v.  Gladwell,  108  Mich.  678  (66  N.  W.  598) ; 
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Button  V.  Maiion,\u  Ark.  330  (169  S.  W.  1183) ;  Utah 
Limber  Co.  v.  James>,  25  Utah,  434  (71  P^c.  986). 

In  order  for  an  acceptance  to  be  a  j^aiver  it  must  be 
under  such  circumstances  as  to  show  that  the  party 
accepting  knew  or  ought  to  have  known  that  the  con- 
tract was  not  fully  performed.  6  R.  €•  L.,  p.  991,  Sec- 
tion 359,  where  the  rule  is  stated  thus : 

**  Where  work  is  accepted  with. knowledge  that  it  has 
not  been  done  according  to  the  contract,  or  under  such 
circumstances  that  knowledge  of  its  imperfect  per- 
formance may  be  imputed,  tJie  acceptance  will  gener- 
ally be  deemed  a  waiver  of  the  defective  performance. 
But  this  rule  does  not  apply  to  latent  defects.  The 
acceptance  of  work  which  has  been  defectively  done, 
the  defects  being  unknown  and  not  discoverable  by 
inspection,  does  not  amount  to  a  waiver  of  the  imper- 
fect performance '  ^ :  Flcmnery  v.  Rohrmayer,  46  Conn. 
558  (33  Am.  Rep.  36) ;  Van  Buskirk  v.  Murden,  22  HI. 
446  (74  Am.  Dec.  163) ;  Brent  v.  Head,  Westervelt 
S  Co.,  138  Iowa,  146  (115  N.  W.  1106,  16  L.  R.  A. 
(N.  S.)  801) ;  Ludlow  Lumber  Co.  v.  Kuhling,  119  Ky. 
251  (83  S.  W.  634,  115  Am.  St.  Rep.  254,  and  note);- 
Thompson  Mfg.  Co.  v.  Gunderson,  106  Wis.  449  (82 
N.  W.  299,  49  L.  R.  A.  859) ;  laege  v.  Bossieux,  15 
Gratt.  (Va.)  83  (76  Am.  Dec.  189). 

The  evidence  introduced  upon  the  trial  tended  to 
support  the  allegation  of  plaintiff's  complaint  and  to 
show  that  soon  after  the  sewer  was  accepted  and 
Randies,  had  received  his  pay  therefor,  the  sand  at 
many  points  caved  in  from  the  top  of  the  excavation 
and  a  large  quantity  of  sand  was  discovered  at  the  out- 
lets ;  that  an  island  of  sand  was  thereby  formed  in  the 
Necanicum  River  near  where  the  outlets  were.  This 
would  cause  the  ground  on  top  of  the  sewer  to  cave  in 
and  large  holes  in  several  places  occurred  in  the  street 
where  the  sewer  was  laid.    In  many  instances,  where 
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these  cave-ins  occurred,  the  city  dug  down  to  the  sewer 
and  discovered  that  while  there,  was  cement  in  the 
joints  on  the  top  of  the  sewer-pipe,  there  was  no 
cement  on  the  part  underneath  for  about  one-fourth 
the  diameter  of  the  pipe;  that  the  part  of  the  pipe 
underneath  was  entirely  open  and  no  cement  mortar 
had  ever  been  placed  "therein.  The  main  sewer  was 
laid  along  Seventh  Street,  the  principal  street  in  the 
City  of  Seaside.  These  cave-ins  became  so  numerous 
,on  this  street  that  about  250  yards  of  the  main  sewer 
was  excavated  and  it  was  discovered  that  in  almost 
every  joint  no  cement  mortar  had  been  placed  on  the 
underneath  side  of  the  bell,  while  on  the  top  for  about 
three  fourths  of  the  diameter  of  the  pipe,  which  would 
be  visible  to  one  standing  on  the  bank  of  the  trench  at 
the  time  the  pipe  was  laid,  the  cement  mortar  seemed 
to  have  been  well  filled  in.  Although  the  mortar  in 
practically  all  instances  was  not  two  parts  sand  to  one 
part  cement,  but  was  filled  with  earth  and  dirt,  mak- 
ing the  joint  practically  worthless.  The  sand  was  so 
fine  that  it  ran  into  the  sewer-pipe  and  was  carried 
down  into  the  Necanicum  River  and  entirely  stopped 
up  the  outlet  of  th^  pipe. 

That  there  were  about  3,000  feet  of  the  main  sewer 
laid  below  an  elevation  of  seven  feet,  which,  according 
to  the  contract,  was  required  to  be  laid  with  a  gasket 
of  oakum  dipped  in  hot  asphaltum  of  the  proper  con- 
sistency, and  the  oakum  gasket  when  thoroughly  com- 
pacted with  a  calking  iron  to  fill  the  bell  to  one  half  of 
ij:s  length,  after  which  the  joints  should  be  cemented  in 
the  manner  provided  for  in  the  specifications.  As  a 
matter  of  fact,  there  was  no  oakum  gasket  placed  in 
any  of  the  sewer  joints  at  all.  The  sewer-pipe  laid 
below  the  elevation  of  seven  feet  was  laid  in  the  same 
manner  as  hereinbefore  indicated  with  an  inferior 
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mortar,  and  the  part  nndemeath  left  entirely  open; 
that  although  the  contract  required  all  openings  in 
laterals  to  be  closed  with  vitrified  or  cement  cover, 
puttied  in  with  cement  mortar  on  the  outside  only,  this 
was  not  done.  That  the  openings  in  all  the  laterals 
were  not  closed  at  all,  while  a  part  of  them  had 
shingles  placed  on  top  of  the  openings,  leaving  space 
for  sand  to  go  through,  whereby  the  sand  filled  the 
laterals  and  they  became  useless.  . 

The  evidence  also  tended  to  show  that  tliere  were  a 
number  of  instances  where  the  sewer-pipe  was  laid  in 
water.  The  specifications  required  that  where  Water 
is  encountered,  it  must  be  drained  away  before  any 
pipe  or  concrete  is  placed  in  the  trench ;  that  Bandies, 
without  regard  to  this  provision,  laid  the  pipes  and 
filled  in  the  cement  joints  as  before  indicated,  in  many 
instances  in  running  water;  that  the  result  was  that 
whatever  mortar  was  placed  in  the  joints  was  washed 
out.  The  proof  indicated  that  Randies  designedly  and 
deliberately  failed  to  perform  his  contract  in  the  man- 
ner specified,  and  perpetrated  a  fraud  upon  the  city. 
That  the  city,  officials  had  no  noti&e  or  knowledge  of 
these  things,  or  the  fact  that  the  sewer  was  not  con- 
structed according  toy  the  contract  at  the  time  of  the 
acceptance;  that  the  contractor  deceived  the  engineer 
in  charge  and  the  inspector;  that  the  pipe  being  laid 
in  a  deep,  narrow  trench,  the  defects  or  failures  to 
cement  the  joints  of  the  pipe  underneath  could  not  be 
discovered  by  an  ordinary  inspection,  and  the  defects 
should  be  termed  latent ;  that  the  city  oflficials  believed 
that  the  sewer  system  was  constructed  in  accordance 
with  the  contract  and  did  not  discover  otherwise  imtil 
'about  the  tenth  day  of  January,  1916.  It  thereupon 
notified  Randies  and  the  surety  company  to  make  the 
contract  good.    Randies  came  several  times  and  made 
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various  excavations  and  temporary  repairs  to  the 
joints  and  then  refused  to  do  anything  at  all.  The 
surety  company  denied  liability  an,d  refused  to  do  any- 
thing in  regard  to  the  matter. 

According  to  the  contract  and  specifications,  neither 
the  engineer  nor  the  inspector  was  the  final  arbiter 
between  the  parties,  it  being  specially  provided  in 
Specification  Number  8 : 

'*No  inspector  shall  have  the  power  to  waive  the 
obligation  of  the  contractor  to  furnish  good  materials 
or  perform  sound  and  reliable  work  as  herein  speci- 
fied; and  any  failure  or  omission  of  the  Inspector  or 
Engineer  to  condemn  any  defective  material  or  work 
shall  not  release  the  contractor  qf  the  obligation  to  at 
once  tear  out,  remove  knd  properly  reconstruct  the 
same  at  his  own  cost  at  any  time  upon  the  discovery 
of  the  defect,  and  upon  receipt  of  the  notice  of  the 
Engineer  to  do  so.'' 

2.  The  contract  for  the  improvement  does  not  au- 
thorize either  the  engineer  or  the  inspector  to  accept 
or  approve  the  work  when  not  done  according  to  the 
contract.  It  is  expressly  stipulated  that  they  have  no 
such  power.  The  municipality  alone  reserves  the 
power  to  accept  and  approve  the  work.  Therefore, 
the  acceptance  by  the  city  and  payment  of  the  contract 
price,  where  the  work  is  not  done  in  accordance  with 
the  contract,  made  without  knowledge  of  the  defects 
complained  of,  such  defects  not  being  discoverable  by 
an  ordinary  inspection,  will  not  be  construed  as  a^ 
waiver  or  an  estoppel  to  claim  damages  for  such  de- 
fects upon  discovery  thereof:  Rogue  River  Assn.  v. 
GUlen^Chambers  Co.,  85  Or.  113-115  (151  Pac.  728, 165 
Pac.  679) ;  United  States  v.  Walsh,  52  C.  C.  A.  419  (115 
Fed.  697) ;  Ritchie  v.  City  of  Topeka,  91  Kan.  615  (138 
Pac.  618) ;  Merca/ntile  Trust  Co.  v.  Hensey,  205  U.  S. 


668  Sbasidb,  Citt  of,  v.  Ranolbs.  [92  Or. 

298  (27  Sup.  Ct.  Rep.  535, 10  Ann.  Cas.  572,  51  L.  Ed. 

811). 

The  evidence  produced  on  behalf  of  plaintiff  tended 
to  prove  defendant  Randies  guilty  of  the  fraud,  alleged 
in  the  complaint,  all  without  knowledge  of  plaintiff, 
and  that  on  account  of  the  fraud  practiced  the  sewer 
was  worthless;  that  plaintiff  was  thereby  induced  to 
and  did  accept  the  sewer  system  under  the  belief  that 
it  was  completed  according  to  the  terms  of  the  con- 
tract ;  that  Randies  not  only  represented  that  the  work 
was  completed  according  to  the  plans  and  specifica- 
tions, but  after  his  attention  was  directed  to  the  con- 
dition of  the  sewer,  when  he  excavated  some  of  the 
pipe,  all  that  he  could  on  account  of  the  mud  around 
it  and  reached  around  under  the  pipe,  he  claimed  that 
*^ there  was  no  trouble  with  the  joints,'' 

3.  A  contract  which  provides  for  work  of  construc- 
tion to  be  performed  in  the  best  manner  and  the  mate- 
rials of  the  best  quality,  subject  to  acceptance  or  re- 
jection of  an  architect  or  engineer,  all  to  be  done  in 
strict  accordance  with  the  plans  and  specifications, 
does  not  make  the  acceptance  by  the  architect  or  en- 
gineer final  and  conclusive,  and  will  not  bind  the  owner 
or  relieve  the  contractor  from  the  agreement  to  per- 
form according  to  plans  and  specifications :  Mercantile 
Trust  Co.  V.  Hensey,  205  U.  S.  298  (27  Sup.  Ct.  Rep. 
535,  10  Ann.  Cas.  572,  51  L.  Ed.  811) ;  General  Fire- 
proofing  Co.  V.  Wallace  S  Son,  175  Fed.  650  (99 
C.  C.  A.  204) ;  Hartupee  v.  City  of  Pittsburg,  97  Pa.  107. 

4.  The  acceptance  by  municipal  oflRcers  of  work  done 
on  a  contract  for  a  municipal  improvement  is  only 
prima  facie  evidence  that  the  work  has  been  done  in 
substantial  compliance  with  the  terms  of  the  contract : 
Sweeney  v.  Jackson  Co.,  93  Or.  96,  (178  Pac.  365) ; 
Gtdick  V.  Connely,  42  Ind.  134;  Barker  v.  Nichols,  3 
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Colo.  App.  25  C31  Pac.  1024) ;  Korf  v.  Luil,  70  111.  420  ; 
Kilbourne,  Jenkins  <&  Cd  v.  Jenning  (&  Co.,  40  Iowa, 
473. 

5,  6.  A  principal  is  never  charged  with  the  conse- 
quences of  the  misconduct  of  his  agent  in  violating  his 
instructions,  except  for  the  protection  of  some  third 
person  who  has  been  misled  by  a  reliance  of  an  osten- 
sible authority  of  the  agent:  United  States  v.  Walsh, 
52  C.  C.  A.  419  (115  Fed.  697).  Randies  had  no  right 
to  suppose  that  the  engineer  for  the  city  or  the  inspec- 
tor was  authorized  to  permit  any  deviation  from  the . 
contract.  The  testimony  tended  to  indicate  that  the 
municipality  did  not  know  that  any  such  deviation  had 
taken  place,  and  under  the  circumstances  of  this  case 
such  knowledge  could  not  be  imputed  to  it.  Therefore, 
the  acceptance  of  the  work  and  the  making  of  the  final 
payment  did  not  prejudice  the  right  of  the  municipality 
upon  discovering  the  truth  to  maintain  its  action  for 
the  breach  of  the  contract  as  exemplified  by  the  au- 
thorities above  cited. 

7.  The  contract  provided  that  Randies  should  fur- 
nish all  the  material,  implements  and  perform  the 
labor  necessary  to  construct  the  sewer  system  in  con- 
formity with  the  terms,  conditions  and  requirements 
of  the  plans  and  specifications  therefor.  .  The  bond 
obligatory  executed  by  him  and  the  surety  company 
was  conditioned  that  he  should  ''truly  kefep,  perform 
and  fulfil  all  and  every  of  the  covenants,  conditions, 
stipulations  and  agreements  in  said  contract  me^n- 
tioned  to  be  performed  and  fulfilled. ' '  The  plans  and 
specifications  were  made  a  part  of  the  contract.  While 
provision  was  made  that,  ''Upon  the  neglect  or  refusal 
of  the  contractor  to  reconstruct  work  rejected  by  the  En- 
gineer within  24  hours  after  receipt  of  notice,  the  same 
may  be  removed  and  reconstructed  under  the  direction 
of  the  Engineer  at  the  expense  of  the  contractor/' — 
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thus  giving  the  city  the  right  to  so  reconstruct  the 
work — ^yet  it  was  not  compelled  to  do  so,  and  the  fact 
that  the  municipality  did  not  see  fit  to  reconstruct  the 
sewer  contracted  for  by  Randies  in  precisely  the  same 
manner  and  according  to  the  same  plans  and  specifi- 
cations would  not  affect  the  right  of  the  municipality 
to  recover  damages  for  the  breach  of  the  contract  on 
the  part  of  Randies.  This  is  plainly  held  in  United 
States  V.  United  States  Fidelity  d  G.  Co.,  236  U.  S.  512 
(35  Sup.  Ct.  Rep.  298,  59  L.  Ed.  696).  The  contention 
made  by  defendants  that  the  city  must  first  reconstruct 
the  sewer  system  cannot  therefore  be  maintained. 

8.  It  is  further  maintained  on  behalf  of  defendant 
that  the  surety  was  rejeased.  The  payment  by  the 
city  for  the  work  accepted  by  it  under  an  honest  belief 
that  it  was  done  in  the  manner  required  by  the  con- 
tract  did  not  release  the  surety :  Mayor  etc.  of  City  of 
Newark  v.  New  Jersey  Asphalt  Co.,  68  N.  J.  Law,  458 
(53  Atl.  294-296).  By  the  express  stipulations  of  its 
bond  the  surety  company  under  the  circumstances  of 
this  case  is  liable  for  the  breach  of  the  contract  by 
Bandies. 

9.  The  measure  of  damages  in  this  case  is  the  rea- 
sonable cost  and  expense  of  procuring  the  work  and 
labor  to  be  done  and  furnishing  the  necessary  material 
in  order  to  make  the  sewer  system  to  conform  to  the 
provisions  of  the  contract:  3  Sutherland  on  Damages 
(3  ed.),  §  699;  Williams  v.  Island  City  Milling  Co.,  25 
Or.  573  (37  Pac.  49);  United  States  v.  Walsh,  52 
C.  C.  A.  419  (115  Fed.  697).  There  was  no  error  in 
denying  the  motion  for  a  nonsuit  which  was  interposed 
at  the  appropriate  time  by  counsel  for  defendants. 

10.  The  trial  court  instructed  the  jury  in  conformity 
with  the  law  here  laid  down,  and  we  find  no  error  in 
that  respect    The  plaintiff  had  the  right  to  prove 
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such  damages  without  waiting  for  the  sewer  system  to 
be  reconstnicted.  In  United  States  v.  United  States 
Fidelity  £  G.  Co.,  236  U.  S.  512  (35  Sup.  Ct.  Eep.  298, 
59  L.  Ed.  696),  the  court  held  that  where  a  contractor 
had  agreed  with  the  United  States  to  erect  a  certain 
structure  and  had  failed  to  do  so,  the  United  States 
had  a  cause  of  action  against  it  immediately  upon  his 
failure  to  finish  the  work  and  it  was  not  necessary  for 
the  government  to  complete  the  work,  but  might  aban- 
don it  and  prepare  entirely  new  plans  and  specifica- 
tions. Counsel  for  defendants  in  conformity  with 
their  contention  requested  the  court  to  instruct  the 
jury  in  substance  that  the  city  could  not  avoid  knowl- 
edge"^ of  how  the  work  was  done  by  proving  that  its 
agents  failed  to  perform  their  duty  of  inspection,  and 
that  defendants  were  not  responsible  for  such  inspec- 
tion, and  predicates  error  upon  the  refusal  of  the  court 
to  so  instruct  the  jury,  the  request  was  properly  re- 
fused. It  appears  that  the  trench  for  the  sewer-pipe 
was  not  entirely  excavated;  about  eight  feet  being 
excavated  and  then  two  to  four  feet  tunneled,  so  that 
it  was  practically  impossible  for  the  inspector  to  see 
whether  all  of  the  pipe  joints  were  properly  cemented. 
He  could  not,  of  course,  see  the  under  side  from  the 
bank  of  the  trench  and  he  trusted  Randies  to  a  certain 
extent.  Randies  should  not  be  permitted'  to  take 
advantage  of  his  own  wrong  and  say  that  the  engineer 
and  inspector  for  the  city  were  negligent  in  permitting 
him  tb  deceive  them. 

11.  An  owner  is  not  bound  as  against  his  contractor 
by  the  acts  of  a  supervising  engineer  or  inspector  in 
approving  work  done  by  the  contractor  where  such 
approval  is  the  result  of  either  bad  faith,  collusion 
or  gross  negligence:  Reid  v.  Alaska  Packing  Co.,  47 
Or.  215,  221  (83  Pac.  139) ;  2  0.  J.,  p.  834;  Chayidler  v. 
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Wheeler  (Tenn.  Ch.  App.),  49  S.  W.  278;  Rogue  River 
Assn.  V.  Gillen-Chambers  Co.,  85  Or.  113  (151  Pac.  728, 
165  Pac.  679, 1183). 

12.  Contention  is  made  on  behalf  of  defendants  that 
under  the  provisions  of  the  contract: 

''No  part  of  this  sewer  shall  be  constructed  in  the 
absence  of  an  inspector,  and  any  work  so  performed 
shall  be  deemed  in.  violation  of  these  specifications,  1 

and  the  engineer  may  order  the  same  to  be  removed 
by  the  contractor  and  reconstructed  at  once.  * ' 

That  the  larger  part  of  the  sewer  was  laid  in  the 
absence  of  the  inspector;  that  the  inspector  and  en- 
gineer had  knowledge  of  this  fact.  Therefore,  it  is 
contended  that  this  was  negligence  on  the  part  of  the 
plaintiff  which  released  the  surety.  This  stipulation 
should  be  considered  with  the  other  provisions  of  the 
contract  contained  in  Specification  Number  8  to  the 
effect  that  no  inspector  shall  have  power  to  waive  the 
obligation  of  the  contractor  to  furnish  good  material 
or  perform  sound  and  reliable  work  as  therein  speci- 
fied; that  any  failure  of  the  inspector  or  engineer  to 
condemn  any  defective  material  or  work  shall  not  re- 
lease the  contractor  of  the  obligation  to  properly  re- 
construct the  same  at  any  time  upon  discovery  of  the 
defect,  and  upon  notice  to  do  so.  The  fact  that 
work  was  done  in  the  absence  of  the  inspector  or  en- 
gineer which  was  not  in  accordance  with  the  contract, 
although  not  objected  to  either  by  the  inspector  or  en- 
gineer at  the  time,  even  if  either  or  both  knew  the 
work  was  being  imperfectly  done  would  not  be  a 
waiver  on  the  part  of  plaintiff  according  to  the  ex- 
press terms  of  the  contract. 

13.  The  plaintiff  alleged  that  Bandies  failed  to  per- 
form the  work  according  to  the  terms  of  the  contract. 
The  defendants  denied  this  and  pleaded  that : 
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*'Said  defendant  Bandies  performed  said  work  only 
in  the  presence  of  and  under  the  superintendence  and 
I  directions  of  said  City  Engineer  and  Inspector  and 
every  piece  of  material  and  every  bit  oJ  work  fur- 
nishedy  laid  and  done  by  said  defendant  in  the  prose- 
cution of  said  work  was  examined,  inspected  and 
approved  by  said  City  Engineer  and  Inspector,  and 
said  Engineer  and  Inspector  examined  and  inspected 
all  of  said  work  and  materials  while  said  work  was 
being  done  and  knew  how  the  same  was  being  done 
and  the  quality  thereof,  and  they  approved  and 
accepted  the  same/* 

And  that  defendant  Bandies  performed  and  com- 
pleted said  work  in  conformity  and  accordance  with 
the  said  contract,  plans  and  specifications.  The  issue, 
therefore,  was  squarely  raised  as  to  whether  or  not 
the  work  was  done  in  accordance  with  the  stipulation 
therefor.  We  fail  to  see  that  negligence  on  the  part 
of  the  city  engineer  or  inspector  could  become  mate- 
rial. The  surety  company  in  effect  claims  that  by  rea- 
son of  the  fact  that  Randies  did  not  construct  the  sewer 
in  conformity  with  the  requirements  of  the  contract 
but  deceived  the  engineer  and  inspector  for  the  city, 
and  made  them  believe  that  he  did  properly  construct 
the  system,  and  defrauded  the  city,  the  surety  is  re- 
leased. Such  claim  id  not  in  accordance  with  the  spirit 
or  letter  of  the  bond. 

14,  15.  The  defendants  contend  that  whatever  bad 
or  defective  conditions  appeared  in  the  sewers  were 
the  result  of  defective  plans  and  specifications  and  not 
of  any  faulty  material  or  workmanship.  It  was  in- 
cumbent upon  the  city  to  prove  that  Bandies  failed 
to  perform  the  requirements  of  the  contract  specifi- 
cally as  mentioned  in  the  complaint.  It  was  no  defense 
to  this  action  for  Randies  to  say  that  had  he  completed 
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the  sewer  system  in  accordance  with  the  terms  of  the 

contract,  that  the  yewer  would  have  been  worthless  or 
that  the  plan  was  a  bad  plan.  Thte  only  issue  pre- 
sented by  the  pleadings  was  whether  or  not  Bandies 
did  those  things  ihai  plaintiff  claimed  that  he  did  not 
do.  Defendants  at  the  trial  offered  to  prove  by  the 
testimony  of  expert  witnesses  that  the  condition  of  the 
sewer,  as  testified  to  by  plaintiff  ^s  witnesses,  was  in 
their  opinion  the'  result  of  defective  and  improper 
plans  and  specifications.  The  trial  court  sustained  an 
objection  on  the  ground  that  the  result  was  for  the 
jury  to  determine.  The  circumstances  were  all  de- 
tailed to  the  jury.  Over  the  objection  and  exception 
of  counsel  for  the  defendants,  the  court  charged  the 
jury  to  the  purport  that  it  would  not  make  any  differ- 
ence whether  the  plan  adopted  for  this  sewer  was  a 
good  plan,  or  that  a  better  plan  could  have  been 
adopted;  that  this  was  no  defense  for  Randies'  failure 
to  lay  the  sewer  according  to  the  contract  and  specifi- 
cations ;  that  the  plaintiff  was  entitled  to  have  the  con- 
tract performed  as  agreed  upon.  If  the  contractor 
•performed  the  work  in  accordance  with  the  terms  of 
the  contract,  he  is  entitled  to  pay  without  regard  to  the 
results.     The  court  explained  to  the  jury  :^ 

''That  if  you  find  from  the  evidence  that  defendant 
Randies  constructed  said  sewer  in  accordance  with  the 
plans  and  specifications  and  that  after  the  sewer  was 
so  constructed,  it  broke  down  and  the  joints  went  to 
pieced  or  were  broken  as  alleged  in  the  complaint  and 
the  caps  or  stoppers  of  the  Y's  and  laterals  were 
driven  out  so  as  to  leave  the  pipes  open,  but  you  fur- 
ther find  that  such  breaking  or  opening  bf  the  joints 
complained  of  in  the  complaint  were  on  account  of  the 
faulty  or  defective  or  unsuitable  character  of  the  plans 
and  specifications  themselves  and. was  not  due  to  the 
faulty  or  defective  material  or  work  of  the  said  de- 
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fendant  Bandies,  then  the  defendants  would  not  be 
liable  for  such  damage  and  your  verdict  in  that  case 
would  be  for  the  defendants.  •  •  »* 

Under  the  testimony  in  this  case,  we  think  the  ruling 
was  correct  and  that  the  instructions  properly  sub- 
mitted the  question  to  the  jury. 

Error  is  predicated  upon  the  refusal  of  the  court  to 
permit  John  Matson,  Bandies'  foreman,  to  testify  that 
the  engineer  in  charge  of  the  work  instructed  him  to 
leave  out  the  oakum  gaskets  at  the  places  required  by 
the  specifications.  The  defendants,  by  their  answer, 
expressly  alleged  that  Bandies  had  performed  the  con- 
tract fully  in  accordance  with  the  terms  and  conditions 
thereof.    The  court  plainly  told  the  jury  that : 

**If  you  find  from  the  evidence  that  defendant 
Bandies  laid  the  pipe  in  accordance  with  the  contract 
and  specification  in  the  instances  I  have  indicated,  then 
this  will  end  the  case  and  your  verdict  must  be  for  the 
defendant.*' 

The  court  further  charged  that: 

**If  the  plaintiff,  through  its  council,  at  the  time  it 
accepted  and  paid  for  the  sewer,  knew  that  Bandies 
had  not  performed  his  contract  in  these  particulars 
and  had  not  filled  these  joints  accordingly  as  provided 
by  the  specifications,  as  I  have  heretofore  suggested, 
and  with  such  knowledge,  approved  and  accepted  the 
work,  then  plaintiff  cannot  recover.** 

16,  17.  Moreover,  an  examination  of  the  record  dis- 
closing the  terms  of  the  contract  reveals  that  the  en- 
gineer had  no  authority  to  so  release  Bandies  from  a 
necessary  and  important  requirement  of  his  con- 
tract, and  the  .evidence  offered  was  properly  rejected. 
Therefore,  the  court  rightly  refused  to  allow  the  de- 
fendants to  amend  their  answer  so  as  to  set  up  the 
fact  that  the  engineer  had  directed  the  oakum  gaskets 
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to  be  left  out;  the  specifications  expressly  provide  that 
the  engineer  had  no  such  power.  The  authorities 
above  cited  sustain  this  holding. 

18.  During  the  trial  of  the  case,  the  defendants 
offered  evidence  of  experts  in  regard  to  the  lasting 
quality  of  cement  mortar  made  of  two  parts  sand  to 
one  part  of  cement;  that  such  mortar  would  disinte- 
grate in  a  very  short  time;  that  it  was  porous;  that 
water  would  percolate  through  the  pores,  and  sand 
would  also  work  its  way  through.  In  order  to  rebut 
such  testimony,  the  plaintiff  excavated  two  joints  of 
sewer-pipe  which  had  been  laid  for  six  years  in  the 
sand,  at  Seaside,  within  six  feet  of  the  sewer  laid  by 
Randies.  The  evidence  tended  to  show  that  the 
mortar  used  in  the  joints  of  this  sample  sewer-pipe 
was  two  parts  sand  to  one  part  of  cement;  that  the 
pipe  was  laid  in  the  same  character  of  soil  as  the  pipe 
in  question.  The  cement  joints  were  produced,  offered 
and  received  in  evidence.  Opportunity  was  given  de- 
fendants to  examine  the  place  from  whence  the  sewer- 
pipe  came.  The  purpose  of  the  evidence  was  to  rebut 
the  statement  that  the  cement  mortal^  of  a  consistency 
of  two  parts  sand  and  one  part  of  cement  in  sewer 
joints  was  subject  to  disintegration  in  a  short  time. 
We  think  that  the  testimony  was  competent  in  order 
to  rebut  the  theory  of  the  experts  to  the  contrary. 
The  sewer-pipes  and  joints  do  not  appear  to  have  been 
offered  or  received  in  evidence  as  tending  to  prove 
that  the  sewer  in  question  ought  not  to  have  failed. 

19,  20.  Error  is  predicated  upop  the  instruction  of 
the  court  to  the  effect  that  according  to  the  terms  of 
the  specifications  it  was  the  duty  of  the  defendant 
Randies  to  make  a  ''tight  joint**  in  each  of  the  sewer 
joints  with  cement  mortar  of  the  required  mixture, 
however  difficult  it  would  be  to  do  this.    This  descrip- 
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tion  of  *Hight  joints '*  was  plainly  qualified  by  the  in- 
struction complained  of  that  defendant  Bandies'  con- 
tract to  make  these  joints  tight  and  to  fill  every  part 
of  the  joint  with  mortar  where  required,  or  oakum 
where  required  "as  required  by  the  specifications/' 
The  specifications  were  before  the  jury  and  it  being 
the  duty  of  the  court  to  construe  the  written  contract, 
we  see  no  error  in  so  describing  the  calking  of  the 
joints  instead  of  again  specifying  the  particular  man- 
ner in  which  the  joints  should  be  filled,  especially  when 
the  term  is  qualified  by  reference  to  the  requirement 
of  the  specification.  A  careful  examination  of  the  in- 
structions of  the  court  given  to  the  jury,  taking  them 
as  a  whole,  leads  us  to  believe  that  the  questions  at 
issue  were  fairly  submitted  to  and  understood  by  that 
tribunal. 

Assignment  of  error  is  predicated  upon  the  over- 
ruling  of  the  objection  of  defendants  to  ,the  following 
question  propounded  to  Mr.  Bell,  city  engineer,  to  wit : 

"Q.  Now,  what  are  the  facts  as  to  whether  or  not 
you  relied  upon  the  statement  made  to  you  by  Mr. 
Bandies  in  your  acceptance  of  this  sewer  t  *  * 

'*A.  I  did.'' 

21.  The  testimony  concerning  this  question  shows 
that  Mr.  Bell  stated  what  Bandies  had  stated  to  him. 
It  also  claimed  as  error  that  it  was  incompetent  for 
this  witness  to  testify  that  he  would  not  have  done  as 
he  did  had  he  known  the  true  facts.  Testimony  of  the 
party  as  to  what  he  believed,  intended  and  relied  upon 
was  admissible:  Jarrell  v.  Yovmg,  Smyth,  Field  Co., 
105  Md.  280  (66  Atl.  50). 

In  Larson  et  al.  v.  Thoma,  143  Iowa,  33^,  345  (121 
N.  W.  1059,  1062),  the  court  there  says: 

''The  witness  was  further  asked  whether  or  not  he 
would  have  bought  that  farm  if  he  had  not  talked  with 
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plaintiffs  about  it  at  all,  and  an  objection  to  this  ques- 
tion was  sustained.  We  think  the  court  might  well 
have  allowed  the  question  to  be  answered.  •  •  " 

The  question  became  important  as  to  whether  or  not 
the  municipality  knew  of  the  defect  and  what  it  would 
have  done  had  it  known  of  the  same.  This  evidence 
was  material :  United  States  v.  Walsh,  52  C.  G.  A.  419 
(115  Fed.  697). 

After  a  careful  perusal  of  the  able  and  exhaustive 
briefs  and  arguments  of  the  respective  counsel,  and  an 
examination  of  the  record,  we  find  no  error.  The 
judgment  of  the  lower  court  is  therefore  affirmed. 

Affibmbd.    Beheabino  Denied. 

Mb.  Justice  Bennett  took  no  part  in  the  considera- 
tion of  this  case. 


Argaed  May  21,  affirmed  June  IS,  reliearing  granted  October  8,  1918. 
Argued  on  rehearing  April  2,  reversed  Jxdj  1,  1919. 

STATE  V.  MERLO.* 

(173  Pac.  317;  182  Pac.  153.) 

Wltnegseg— 4SDiOwlng  iHcQiuilstent  Statement— Party  Xntrodadng  Wtt- 
ness. 

1.  Under  Section  86 1,  L.  O.  L.,  authorizing  the  party  producing  a 
witness  to  show  he  had  made  statements  inconsistent  with  his  teeti- 
mony,  as  provided  in  Section  864,  the  state  could  call  the  attention 
of  its  witness  to  a  prior  inconsistent  statement,  together  with  the  cir- 
cumstances of  time  and  place  and  persons  present,  to  refresh  his 
memory  and  induce  him  to  correct  his  testimony  or  explain  the  in- 
consistency; the  things  to  be  avoided  being  showing  his  bad  charae- 


*The  question  of  right  to  impeach  one's  own  witness  by  proof  of 
contradictory  or  inconsistent  statements  is  discussed  in  note  in  21 
K  B.  A.  426. 

On  right  to  impeach  one's  own  witneee  because  he  has  not  testified 
as  expected,  where  his  testimony  is  not  affirmatively  injurious,  see 
note  in  42  L.  B.  A.  (N.  8.)  747.  Bepobtkb. 
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^  ter,  and  introducing  as  substantive  evidence  unsworn  or  prior  state- 

^  ments  of  witness. 

[As  to  proof  of  prior  contradictory  statements,  see  note  in  82 
Am.  St.  Bep.  39.] 

r  Orinilnal  Law— Trial— Objections  to  Evidence. 

^  2.  Objection  *'irrelevant,  immaterial,  and  no^  in  rebuttal"  goes  to 

the  introduction  of  the  evidence  on  rebuttal,  and  does  not,  as  is  neces- 

^^  sarj  for  review,  raise  the  question  of  it  being  evidence  of  another 

crime. 


i»  • 


Ortmlnal  Law— Ttial— Objections  to  Evidence. 

3.  Objection  ''irrelevant,  immaterial,  and  incompetent  and  not 
proper  rebuttal,  and  witness  has  not  shown  sufficient  qualifications," 
can  only  be  considered  on  the  ground  of  evidence  not  being  proper  re- 
buttal. 

Oiimlnal  ^w— Order  of  introduction   of  Evidence— Discretion  of 
Court. 

4.  Order  of  introduction  of  evidence  is  in  the  sound  discretion  of 
the  trial  court. 

Criminal  Law — ^Harmless  Error— Departnze  from  Code  Procedure. 

5.  Under  Section  153S,  L.  O.  L.,  departure  from  a  mode  of  proceed- 
ing, even  if  prescribed  by  the  Code,  is  not  ground  for  reversal  unless 
it  appear  that  substantial  rights  of  defendant  have  been  prejudiced. 

Criminal  Law— BecaUlng  Wltness^Dlscretlon. 

6.  Leave  to  recall  a  witness  being  by  provision  of  Section  862^ 
L.  O.  L.,  in  the  sound  discretion  of  the  trial  court,  it  is  only  for 
abuse  thereof  that  its  ruling  can  be  disturbed. 

Criminal  Law— Credibility  of  Witnesses— ^Instructions — "Falsely." 

7.  The  court  need  not  add  the  word  "willfully"  to  the  instruction 
prescribed  by  Section  868,  subdivision  3,  L.  O.  L.,  "that  a  witness 
false  in  one  part  of  his  testimony  is  to  be  distrusted  in  others," 
''falsely"  importing  this,  and  not  being  of  the  same  import  as  "mis- 
takenly." 

Criminal  Law — ^Appeal — Harmless  Error— Constltntion. 

8.  Article  VIX,  Section  3,  of  the  Constitution  as  amended  in  1910, 
at  least  accentuates  the  law  as  it  stood  in  regard  to  prejudicial  error, 
in  favor  of  an  affirmance  unless  actual  prejudicial  error  appears. 

ON  EEHEAEING. 

Witnesses— Impeachment  of  Character  of  Own  Witness. 

9.  In  view  of  Section  861,  L.  O.  L.,  a  party  who  produces  a  witness 
of  bad  character  cannot  show  the  bad  character  of  that  witness  and 
thus  relieve  himself  from  the  injurious  effects  of  any  unfavorable 
testimony  given  by  such  witness. 

Witnesses — ^Impeachment — Inconsistent  IStatements. 

10.  Under  Section  861,  L.  O.  L.,  if  the  witness  fails  to  testify  as  he 
was  expected  to  do,  but  does  not  give  testimony  prejudicial  to  the 
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I>art7  calling  him,  then  the  party  producing  the  witneaa  cannot  im- 
peach him  by  ehowing  prior  inconsistent  statements. 

Witnesses— Impeachment  of  Own  Witness— Inconsistent  Statements. 

11.  Under  Section  861,  L.  O.  L.,  where  a  presumably  truthful  person 
makes  a  statement  and  afterward  as  a  witness  makes  an  inconsiiftent 
statement  to  the  surprise  and  prejudice  of  the  party  calling  him,  then 
the  party  calling  the  witness  is  not  at  fault,  and  should  be  permitted 
to  repair  the  damage. 

Witnesses — Impeachment — Inconsistent  Statements. 

12.  In  prosecution  of  wife  for  killing  her  husband,  testimony  of  «l 
state  witness,  who  had  stated  that  defendant  and  deceased  quarreled, 
that  he  did  not  know  who  started  the  quarrels  was  not  affirmatively 
prejudicial  to  the  state,  and  such  as  to  authorize  the  state,  under  Sec- 
tion 861,  L.  O.  L.,  in  impeaching  the  witness  by  eyidence  of  prior  in- 
consistent statements. 

Criminal  Law—Leading  Qnestloas — ^Reversible  Error. 

13.  In  prosecution  for  murder,  that  the  state,  after  one  of  its  wit- 
nesses had  stated  that  he  did  not  know  whether  defendant  wife  or 
the  victim,  her  husband,  started  quarrels  when  "they  used  to  quar- 
rel,'' elicited  testimony  irom  the  witness  that  he  had  made  a  contra- 
dictory statement  before  the  grand  jury  held  not  to  require  reversal, 
in  view  of  Section  1626,  L.  O.  L.,  as  to  errors  nor  affecting  substan- 
tial rights,  and  Section  858  as  to  leading  questions;  the  witness  being 
reluctant. 

Criminal  Law— Limited  Use  of  Testimony. 

14.  Where  a  party  is  permitted  to  refresh  the  recollection  of  his 
own  witnesses  by  directing  attention  to  prior  inconsistent  statement, 
the  court  should  inform  the  jurors  that  prior  statement  cannot  be  con- 
sidered as  substantive  testimony. 

Criminal  Law — ^Improper  Cross-examination — ^Harmless  Error. 

15.  Assuming  that  cross-examination  of  defendant's  witness  with 
reference  to  whether  defendant  had  the  reputation  of  getting  "drunk" 
was  objectionable,  answers  of  witness,  "I  don't  think  so,"  were  with- 
out prejudice  to  defendant. 

Witnesses— Qnarrelsome  Disposition  of  Accused. 

16.  In  prosecution  for  murder,  where  the  witness  in  question  had 
given  testimony  on  direct  examination,  from  which  it  could  be  ar- 
gued that  the  victim,  defendant's  husband,  was  either  alone  respon- 
sible  for  quarrels  with  defendant  or  an  aggressive  participant,  the 
district  attorney  was  well  within  the  limits  of  Section  860,  L.  O.  L., 
when  he  asked  defendant's  witness  on  cross-examination  whether  the 
quarrels  began  when  defendant  discovered  that  the  husband  did  not 
have  "  lots  of  money."  * 

Witnesses — Impeachment — ^Immateriiil  Matters. 

17.  The  general  rule  is  that  when  a  cross-examination  elicits  from 
a  witness  matter  that  is  immaterial  or  irrelevant  the  party  conduct- 
ing the  cross-examination  is  concluded  as  to  such  matter,  and  cannot 
impeach  the  credibility  of  the  witness  by  showing  contradictory 
statements. 
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Orlmlnal  Iaw— BxroiMoiiB  ArtmlMJon  of  Testimony— Harmless  Error. 

Id.  In  prosecution  for  murder,  held  that  defendant  was  not  preju- 
diced by  reason  of  introduction  in  evidence  of  testimony  as  to  her 
intoxication  on  the  day  of  the  homicide  in  rebuttal  instead  of  in 
chief. 

Cfrimlnal  I*w— ETidsnce  of  Indepeiideiit  Orime — ^Seyersible  Error. 

19.  In  prosecution  of  defendant  wife  for  the  killing  of  her  husband, 
permitting  a  witness  to  state  wliat  he  had  heard  about  the  time  de- 
fendant got  a  revolver  and  was  going  to  kill  "his  uncle"  was  re- 
versible error. 

From  Washington:  Gsobob  B.  Baglby,  Judge. 

Department  2. 

The  defendant,  Bosa  B.  Merlo,  was  indicted  for  tiie 
crime  of  murder  fin  the  second  degree  for  the  killing 
of  her  husband,  Joseph  Merlo.  She  was  tried  and 
convicted  of  manslaughter,  and  from  the  judgment  of 
'sentence  appeals.  The  testimony  of  the  plaintiff  con- 
sisted of  evidence  tendi!ng  to  show  the  death  of  the 
victim,  its  cause,  the  nature  of  the  wounds,  the  range 
of  the  bullet  and  description  of  the  condition  of  the 
premises,  of  the  various  threats  on  the  part  of  the  de- 
fendant to  take  the  life  of  her  husband,  statements  of 
the  defendant  herself  in  relation  to  the  homicide  and 
in  relation  to  evidence  leading  up  to  it  and  testimony 
tending  to  show  the  quarrelsome  inharmonious  life 
that  the  couple  had  led  for  some  time  prior  to  the 
homicide.  Abtikmed. 

.For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Huston  <&  Buston  and  Mr.  Harry  T.  Bagley, 
with  oral  arguments  by  Mr.  Samvsl  B.  Huston  and 
Mr.  Bagley. 

For  the  State  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Edmund  B.  Tongue,  District  Attorney. 
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BEAN,  J. — ^In  the  examination  of  the  witnesses  for 
the  state,  it  appears  some  evidence  crept  into  the  rec- 
ord tending  to  show  that  at  times  defendant  was  in  the 
habit  of  nsing  intoxicating  liquor.  Lonis  Merlo,  a 
witness  for  the  state,  being  interrogated  as  to  quarrels 
between  the  decedent  and  the  defendant,  was  asked 
through  an  interpreter  and  answered  as  follows: 

**Ask  him  what  they  quarreled  about  f 
Ans.  **  Every  time  Bosie  drank  there  was  quarrels." 
Ques.  ''Every  time  Bosie  drank  there  was  quarrel- 
ingt*' 
Ans.  **Yes,  sir." 

When  Letizia  Partipillo,  a  witness  for  the  state, 
was  testifying  and  was  being  cross-examined  by  the 
attorney  for  tiie  defense,  the  following  questions  were 
given  and  the  following  answers  made.  Beferring  to 
the  deceased,  the  following  question  was  asked: 

''Never  drank t" 

Ans.  "We  used  to  drink  at  the  table  a  little  wine 
but  he  was  nevjer  drunk  here  or  in  the  old  country." 

Ques.  "And  Bosie  was  always  drunk t" 

Ans.  "Yes,  sir,  especially  when  she  would  go  to 
Beaverton  or  Portland,  or  to  her  father's  house  she 
would  never  come  home  until  half-past  1  or  2  o'clock 
after  midnight." 

Ques.  "And  your  father  never  got  drunk t" 

There  was  no  objection  to  this  testimony,  and  it  is 
referred  to  as  an  introduction  or  foundation  for  some 
of  the  other  evidence  in  regard  to  the  use  of  intoxicat- 
ing liquor  by  the  defendant. 

The  defense  was  that  the  killing  was  done  in  self- 
defense.  Upon  the  trial  of  the  case,  the  state  called  as 
a  witness,  one  Luigi  Beggi,  who  testified  that  he  ate 
his  meals  with  defendant  and  her  husband;  that  the 
defendant  and  the  decedent  used  to  quarrel;  that  he 
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did  not  know  who  started  the  quarrel.    The  witness 
was  then  asked  by  the  district  attorney : 

**Q.  Do  I  understand  you  to  say  that  you  don't 
know  which  one  generally  started  the  quarrel  and  when 
they  quarreled!  i 

**A.  No. 

f  *  Q.  You  remember  of  being  in  the  grand  jury  room, 
don't  yout 

**A.  Yes,  sir. 

'*Q.  Wh^n  this  case  was  being  investigated,  you  re- 
member that  timet 

*'A.  Yes,  sir. 

'*Q.  And  the  grand  jury  and  myself  being  present, 
didn't  you  at  that  time  and  place  in  the  first  part  of 
November,  I  think  it  was,  make  this  statement? 

**A.  Yes,  sir,  I  know  it.  ^ 

**Q.  All  the  time  they  had  troubles,  Rosa  all  the  time 
started,  she  started  first.  Sometimes  Joe  run  outside 
sometimes.     She  drink  too  much." 

The  defendant  by  her  attorney  objected  as  follows : 

*'I  object  to  that  as  being  apparently  and  plainly 
an  attempt  to  impeach  their  own  witness, ' '  and  added : 
**He  has  not  testified  to  anything  against  the  prosecu- 
tion and  he  has  simply  failed  to  testify  as  strongly  as 
was  wanted  and  I  do  not  think  they  can  impeach  their 
witness  that  way.'' 

These  objections  were  overruled  and  exception  al- 
lowed, and  the  examination  by  the  district  attorney 
proceeded. 

*  *  Q.  Didn  't  you  say  at  that  time  and  place  f 

**A.  I  think  so. 

*'Q.  You  say  you  said  thatf 

**A.  Yes,  sir. 

**Q.  Was  it  truet  (This  question  was  again  objected 
to,  but  the  objection  was  overruled  and  the  witness  an- 
swered), *I  §uess  so.' 

**Q.  Was  it  not  true? 

**A.  Well,  that  is  true." 
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It  will  be  seen  that  the  method  of  examination  pur- 
sued with  the  witness  served  apparently  to  refresh  his 
memory.  No  hearsay  nor  unsworn  statements  were 
admitted.    Section  861,  L.  0.  L.,  provides: 

''The  party  producing  a  witness  is  not  allowed  to 
impeach  his  credit  by  evidence  of  bad  character,  but 
he  may  contradict  him  by  other  evidence,  and  may  also 
show  that  he  has  made  at  other  times  statements  in- 
consistent with  his  present  testimony,  as'  provided  in 
Section  864.^' 

1.  The  state  called  the  witness  and  under  this  sec- 
tion it  was  entitled,  when  the  district  attorney  was  sur- 
prised by  the  unexpected  and  unfavorable  testimony, 
to  call  the  attention  of  the  witness  to  prior  statements 
which  were  inconsistent  with  his  present  sworn  testi- 
mony, together  with  the  circumstances  of  time  and 
place  and  persons  present  according  to  Section  864, 
L.  0.  L.,  in  order  to  refresh  the  recollection  of  the 
witness  and  induce  him  to  correct  his  testimony  or  ex- 
plain the  apparent  inconsistency,  an<^  to  ask  the  wit- 
ness if  he  made  such  previous  statements.  Whether 
or  not  the  examination  of  the  witness  was  strictly 
within  the  rule  in  the  cases  of:  Lang  ford  v.  Jones,  18 
Or.  307,  326  (22  Pac.  1064) ;  State  v.  Steeves,  29  Or.  85, 
104  (43  Pac.  947) ;  State  v.  Yee  Gtieng,  57  Or.  509,  512 
(112  Pac.  424);  there  was  no  attempt  to  show  the  bad 
character  of  the  witness.  No  unsworn  or  prior  dec- 
larations of  the  witness  were  admitted.  No  substan- 
tive evidence  was  received  in  that  manner.  These  are 
the  shoals  to  steer  clear  of  in  such  matters :  Wigcm  v. 
La  Follett,  84  Or.  488,  496  (165  Pac.  579).  None  of  the 
fatal  results  followed.  It  served  as  in  the  nature  of 
a  leading  question  to  the  witness  tending  to  bring  out 
the  truth:  State  v.  Deal,  43  Or.  17  (70  Pac.  534). 
There  was  no  reversible  error  in  permitting  such  ex- 
amination. 
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2-5.  The  most  serious  contention  of  the  defendant  is 
that:  The  state  was  allowed  on  rebuttal,  to  offer  evi- 
dence that  the  defendant  had  been  guilty  of  an  inde- 
pendent crime.  Luigi  Beggi  was  a  witness  for  the 
state.  He  was  recalled  as  a  witness  on  rebuttal,  and 
testified  through  an  interpreter,  as  follows: 

**Q,  Ask  him  if  he  knows  anything  about  the  time 
Bosa  got  a  revolver  and  was  going  to  kill  his  uncle  t ' ' 

The  defendant  objected  to  this  as  irrelevant,  im- 
material, and  not  in  rebuttal  of  any  issue  in  this  case, 
the  objection  was  overruled  and  the  exception  allowed 
and  the  witness  answered,  ^*Yes,  sir.'* 

*'Q.  Ask  him  to  tell  the  jury  about  that. 

"A.  Yes,  Davy's  brother  was  cleaning  land,  and^ 
Rosa  came  up  and  told  him,  Bosa  said  if  he  would  not 
take  back  the  words  he  said  she  would  shoot  him.'' 

There  is  nothing  in  this  testimony  or  in  the  objec- 
tion thereto,  to  attract  the  attention  of  the  trial  court 
to  the  fact  that  it  was  the  intention  of  the  district  at- 
torney to  elicit  evidence  pertaining  to  any  other  crime 
than  that  charged  in  the  indictment,  or  that  the  wit- 
ness referred  to  any  threat  made  by  the  defendant  ex- 
cept against  the  decedent.  In  other  words,  it  does  not 
appear  that  the  decedent,  Joe  Merlo,  was  not  an  uncle, 
or  a  so-called  uncle,  o^  the  witness,  Luigi  Beggi.  The 
testimony  interpreted  from  Italian  to  English  is  diffi- 
cult to  understand.  As  near'  as  we  can  tell  from  a 
careful  examination  of  the  evidence,  the  witness  Beggi 
understood  that  the  question  objected  to  referred  to 
Bosa  Merlo 's  uncle  although  the  gender  does  riot  so 
indicate.  It  would  seem  as  though  the  mind  of  the 
trial  court  should  have  been  directed  to  the  objection 
to  the  evidence  as  now  made.  The  objection  plainly 
goes  to  the  introduction  of  the  evidence  upon  rebuttal : 
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See  State  v.  Goddard,  69  Or.  73  (133  Pac  90, 138  Pac 
243,  Ann.  Gas.  1916A,  146) ;  Hoag  v.  Washington-Ore- 
gon  Corp.,  75  Or.  588  (144  Pac.  574, 147  Pac.  756,  760, 
par.  6) ;  Filkins  v.  Portland  Lumber  Co.,  71  Or.  249 
(142  Pac.  578,  579) ;  Shandrew  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.,  142  Fed.  320  (73  C.  C.  A.  430).  The 
specific  objection  to  evidence  that  it  was  not  proper 
rebuttal  waives  any  other  objection  and  no  other  ob- 
jection should  be  considered  on  appeal :  Ladd  <&  Bush 
V.  Sears,  9  Or.  244;  HUdehrand  v.  United  Artisans^  50 
Or.  159,  166  (91  Pac.  542).  It  would  seem  unneces- 
sary to  observe  that  before  this  court  can  review  a 
ruling  of  the  trial  court,  such  ruling  must  be  made. 
To  suggest  the  application  of  the  principle  is  suffi-^ 
cient.  It  is  also  complained  by  defendant  that  the 
state  was  allowed  to  introduce  evidence  of  other 
threats  by  the  defendant  on  rebuttal.  The  state  called 
in  rebuttal  one  Mike  Partipillo,  who  testified  as  to 
threats  made  by  defendant  to  kill  the  decedent. 

The  witness  Partipillo  testified  that  upon  an  occa- 
sion at  the  Good  Samaritan  Hospital  when  other 
people  were  present  he  heard  Bosa  Merlo  make  certain 
threats  against  her  husband.  These  threats  had  al- 
ready been  testified  to  by  other  people  who  were  there 
at  the  hospital  at  the  time,  on  the  state's  direct  case. 
Partipillo 's  testimony  was  merely  cumulative.  He 
had  been  subpoenaed  and  it  was  his  duty  to  have  been 
in  court  at  a  time  when  his  testimony  could  have  been 
taken  while  the  state  was  engaged  in  putting  in  its 
case  in  chief,  but  he  was  not  present.  He  did  not  ar- 
rive in  court  until  the  prosecution  was  engaged  in 
putting  in  its  rebuttal.  His  testimony  was  objected  to 
upon  the  ground  that  it  was  not  proper  rebuttal. 
When  this  objection  was  made  the  district  attorney 
stated  to  the  court: 
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**We  intended  to  put  this  witness  on  in  the  direct 
case  but  he  didn  't  get  out  on  the  train  and  we  rested 
our  case  without  him." 

Upon  the  statement  of  the  district  attorney,  the  ob- 
jection was  overruled  and  the  court  allowed  his  testi- 
mony to  be  taken, 

Mrs.  Martha  Hansen,  a  witness  for  the  state,  tes- 
tified in  effect  that  she  had  met  the  defendant  get- 
ting off  the  train  at  the  station  of  Santa  Bosa  a  short 
time  before  the  murder  and  that  at  the  time  the  de- 
fendant got  off  she  appeared  to  be  in  an  intoxicated 
condition.  The  objection  of  the  testimony  is  as  fol- 
lows: 

**  Object  as  irrelevant,  immaterial  and  incompetent 
and  not  proper  rebuttal,  and  the  witness  has  not  shown 
sufficient  qualifications  to  be  able  to  testify." 

This  is  practically  the  same  objection  as  that  made 
when  Beggi  was  recalled.  These  objections  can  only 
be  considered  on  the  ground  that  it  is  not  proper  re- 
buttal. Therefore,  all  of  this  testimony  introduced 
upon  rebuttal  may  be  considered  at  the  same  time. 
The  order  of  the  introduction  of  the  evidence  is  within 
the  sound  discretion  of  the  trial  court.  Section  1538, 
L.  0.  L.,  provides : 

**  Neither  a  departure  from  the  form  or  mode  pre- 
scribed by  this  Code,  in  respect  to  any  pleadings  or 
proceedings,  nor  any  error  or  mistake  therein,  renders 
it  invalid,  unless  it  have  actually  prejudiced  the  de- 
fendant, or  tend  to  his  prejudice  in  respect  to  a  sub- 
stantial right." 

Under  this  section  a  deviation  from  the  mode  pre- 
scribed by  the  Code  would  not  be  a  ground  for  a  re- 
versal unless  it  appear  that  the  substantial  rights  of  the 
defendant  have  been  prejudiced :  State  v.  Remington, 
50  Or.  99,  102  (91  Pac.  473) ;  State  v.  Walton,  50  Or. 
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142, 152  (91  Pac.  490,  13  L.  E.  A,  (N.  S.)  811) ;  State 
V.  GtUliford,  76  Or.  231  (148  Pac.  876) ;  Article  VII, 
Section  3,  of  the  Constitution. 

6.  The  permission  for  recalling  the  witness  Beggi  to 
the  stand  and  receiving  the  testimony  of  the  witnesses 
Partipillo  and  Hansen  were  matters  within  the  sound 
discretion  of  the  trial  court.  And  in  the  absence  of  an 
abuse  of  such  discretion,  we  do  not  feel  authorized  to 
disturb  the  ruling :  Section  862,  L.  0.  L. ;  St(Ue  v.  Rob- 
inson, 32  Or.  43,  51  (48  Pac.  357) ;  State  v.  Isenhart, 
32  Or.  170, 173  (52  Pac.  569) ;  State  v.  Gof,  71  Or.  352 
(142  Pac.  564). 

7.  Error  is  predicated  upon  the  instruction  of  the 
court  to  the  jury  that,  *  *  a  witness  shown  to  be  false  in 
one  part  of  his  testimony  is  to  be  distrusted  in  others. ' ' 
Section  868,  L.  0.  L.,  subdivision  3,  requires  the  court 
to  instruct  the  jury  on  all  proper  occasions : 

*  I*  That  a  witness  false  in  one  part  of  his  testimony 
is  to  be  distrusted  in  others. '^ 

It  is  not  necessary  that  the  court  should  add  the 
word  *^ willfully^'  to  the  language  of  the  statute.  The 
word  ^'falsely"  as  used  in  the  statute,  providing  that 
if  a  witness  is  found  to  have  sworn  falsely  in  any  ma- 
terial part  of  his  testimony  he  is  to  be  distrusted  in 
others,  is  not  of  the  same  import  as  mistakenly,  and 
the  phrase  as  used  in  the  statute  is  of  the  same  mean- 
ing as  though  the  word  ** willfully"  were  used:  State 
V.  Meyers,  59  Or.  537,  545  (117  Pac.  818) ;  State  v. 
Goff,  71  Or.  352,  364  (142  Pac.  564) ;  People  v.  Righetti, 
66  Cal.  184  (4  Pac.  1063,  1185).  There  was  no  error 
in  giving  this  charge  in  the  language  of  the  Code. 

8.  An  extended  examination  of  the  testimony  is 
necessary  in  order  to  determine  whether  or  not  the  ex- 
ceptions taken  upon  the  trial  of  the  cause  and  now  as- 
signed as  errors,  constitute   suflScient  ground  for   a 
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reversal  of  the  case.  After  such  an  examination,  and 
waiving  the  form  and  ^ubstapce  of  the  objection  as 
to  evidence  of  an  independent  crime,  we  are  of  the 
opinion  that  the  judgment  of  the  lower  court  should  be 
affirmed;  that  a  remand  of  the  case  and  a  retrial  there- 
of, upon  substantially  the  same  testimony  would  pro- 
duce the  same  result.  There  can  be  no  question  but 
that  the  amendment  of  Article  VII  of  the  Constitution 
in  1910  changed,  or  at  least  accentuated  the  law  as  it 
stood  before  in  regard  to  prejudicial  errors,  in  favor 
of  an  affirmance  of  a  judgment,  unless  actual  preju- 
dicial error  appears. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed.  Affibmed. 

MoBbide^  C.  J.,  and  Moobe  and  Habbis^  JJ.,  concur. 


""Beversed  and  refmanded  on  rehearing  July  1^  1919. 

On  BEHEABINa. 
(182  Pac.  153.) 

On  petition  for  rehearing. 

In  Banc. 

Bosa  Beghitto  Merlo  shot  and  killed  her  husband 
Joseph  Merlo  on  October  4,  1915.  She  was  convicted 
of  manslaughter  upon  an  indictment  charging  her  with 
murder  in  the  second  degree,  and  she  appealed  from 
the  judgment  pronounced  by  the  court. 

Joseph  Merlo  came  from  Italy  to  this  country  in 
March,  1907,  and  on  June  29th  following,  he  and  the 
defendant,  Eosa  Beghitto,  who  is  also  an  Italian,  were 
married.    At  the  time  of  the  marriage  she  was  about 

02  Or.- 
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30  years  of  age.  She  says  that  prior  to  the  wedding 
he  told  her  that  he  was  42  years  of  age ;  but  she  claims 
that  she  afterwards  ascertained  that  he  was  much 
older.  He  had  four  children,  by  a  previous  marriage, 
living  in  Italy.  Joseph  sent  for  his  children  and  they 
came  to  this  country  in  1909  and  made  their  home  with 
their  father  and  stepmother.  Subsequently  two  of  the 
daughters  married  and  became  established  in  homes  of 
their  own.  Mary  Guiso  and  Letizia  Partipillo  are  the 
married  daughters.  Louisa  Merlo  is  the  third  daugh- 
ter and  Louie  Merlo  is  the  son;  these  two  children 
continued  to  live  with  their  father  and  stepmother 
until  the  date  of  the  homicide.  Two  children  were 
bom, to  the  defendant  and  her  husband.  David  Reg- 
hitto  is  the  father  of  Rosa  Merlo.  Pietro  Debene- 
detti  who,  for  the  sake  of  brevity,  will  be  called  Pete, 
was  an  employee  of  the  Merlos. 

The  defendant  and  her  husband  were  truck  farmers, 
and  thev  lived  upon  a  tract  of  several  acres  of  land 
which  was  owned  by  the  defendant  and  is  located  near 
a  railway  station  called  Santa  Rosa.  David  Reghitto 
lived  near  Beaverton,  a  town  about  two  and  a  half  or 
three  miles  distant  from  Santa  Rosa. 

Joseph  Merlo  took  a  wagonload  of  vegetables  to 
Portland  and  disposed  of  them  during  the  morning  of 
October  4, 1915.  The  defendant  went  to  Portland  that 
morning  on  the  train  and  arrived  there  **a  little  after 
9.''  She  says  that  soon  after  her  arrival  she  met  her 
husband  and  that,  upon  noticing  that  she  looked  pale 
and  sick,  **he  suggested  that  they  go  to  Garbarino's 
and  take  something  and  you  will  feel  better**;  and  that 
they  did  go  to  Garbarino's,  where  she  took  some  Fer- 
net bitters.  David  Reghitto  also  went  to  Portland 
on  the  train  on  the  morning  of  October  4th  and  arrived 
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there  about  11  a.  m.  At  about  1 :20  p.  m.  the  defend- 
ant in  company  with  her  father  boarded  an  Oregon 
electric  car  in  Portland  and  reached  Beaverton  about 
1 :42  p.  M.  They  then  went  to  David  Reghitto  's  home 
where,  according  to  the  testimony  of  the  defendant 
and  her  father,  she  drank  only  a  part  of  a  glass  of 
wine.  At  4:07  p.  m.  the  defendant  boarded  a  car  at 
Beaverton  and  arrived  at  Santa  Rosa 'five  or  seven 
minutes  afterwards. 

Joseph  Merlo  reached  home  about  1  p.  m.  Three 
hunters  came  to  the  Merlo  place  early  that  morAing 
and  they  were  eating  their  lunch  when  Merlo  arrived 
home  with  his  wagon.  Each  of  these  hunters  testified 
that  Merlo  was  intoxicated  when  he  returned  home. 
The  defendant  says  that  when  she  came  from  the  depot 
Louisa  said  that  she  thought  that  her  father  *^has  got 
some  drink''  and  that  **when  he  came  home  from  Port- 
land he  was  quarreling  mad."  However,  Louisa 
denies  making  this  statement  and  asserts  that  her 
father  was  not  under  the  influence  of  liquor.  Pete 
likewise  says  that  the  decedent  was  sober  when  he 
came  home. 

In  its  case  in  chief,  the  state  called  Letizia  Parti- 
pillo,  Mary  Guiso,  Louisa  and  Louie,  the  four  children 
of  the  decedent,  Pete  and  three  other  witnesses  who 
testified  about  frequent  quarrels  between  the  defend- 
ant and  her  husband  and  that  the  quarrels  were  always 
brought  on  by  the  defendant.  When  asked  what  they 
quarreled  about,  Louie  Merlo  stated:  ''Every  time 
Rosie  drank  there  was  quarrels."  A  number  of  wit- 
nesses swore  that  on  various  occasions  they  heard  the 
defendant  threaten  to  kill  the  decedent;  some  of  these 
threats  mentioned  by  the  witnesses  were  made  in  the 
presence  of  the  decedent  while  others  were  not  made 
in  his  presence. 
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The  defendant,  in  her  case  in  chief,  presented  one 
witness  who  told  about  the  defendant  and  decedent 
coming  to  the  witness'  office  in  Portland  and  tkat  dur- 
ing an  ensuing  quarrel  between  the  defendant  and  her 
husband  the  latter  **got  awful  mad  at  her*'  and  he 
picked  up  a  heavy  cuspidor  **and  wanted  to  hit  her 
with  if  Another  witness  testified  that  on  Easter 
Sunday  in  1915  he  heard  the  decedent  call  the  defend- 
ant a  prostitute.  Three  other  witnesses  narrated  in- 
stances calculated  to  indicate  that  the  decedent  was 
jealous  and  that  h^  was  an  aggressive  participant  in 
the  quarrels  with  his  wife.  Evidence  in  behalf  of  the 
defendant  is  to  the  effect  that  upon  three  occasions  the 
defendant  left  her  husband  and  talked  about  procuring 
a  divorce;  on  one  of  these  occasions  she  returned  to 
him  only  upon  his  promise  to  do  better.  The  defend- 
ant said  that  three  days  after  their  marriage  she  and 
her  husband  quarreled;  that  he  was  jealous,  cranky 
and  mean;  that  he  called  her  *'all  kinds  of  dirty 
names'';  that  he  threatened  to  kill  her  many  times; 
that  he  attempted  to  kill  her  four  years  before  the 
homicide;  and  that  she  was  afraid  of  him.  In  addi- 
tion to  what  the  defendant  said  about  the  representa- 
tion made  by  her  husband  concerning  his  age,  she 
stated  that  before  their  marriage  he  *  *  told  me  he  leave 
lots  of  money  in  the  old  country  and  property;  and 
next  he  said  when  I  get  married  I  don't  get  anything." 

Louisa  Merlo  testified  that  when  her  father  came 
into  the  house,  after  returning  from  Portland  on  Octo- 
ber 4th,  she  prepared  a  meal  for  him,  and  that  after 
eating  **he  went  upstairs  to  bed."  According  to  the 
testimony  of  the  defendant,  when  she  reached  the 
house  she  met  and  talked  with  Louisa  and  then  went 
upstairs  and  changed  her  clothes.  Her  husband  was 
lying  on  the  bed  asleep  but  awakened  while  she  was 
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changing  her  clothes.  She  testi^ed  that  he  then  asked 
her  what  time  it  was  and  that  when  she  told  him  that 
^4t  was  about  half -past  4"  and  that  she  had  just  come 
home  he  accused  her  of  ^^  looking  around  aU  day  with 
your  friend  in  Portland,**  applied  an  opprobrious 
name  to  her,  tried  to  catch  her  and  **he  said  to-day  I 
am  going  to  fix  you.'*  The  defendant  says  that  she 
ran  downstairs  and  out  through  the  back  door  into  the 
yard.  According  to  the  version  given  by  the  defend- 
ant, both  Louisa  and  Lonie  were  in  the  yard  and  en- 
deavored to  aid  their  father  by  attempting  to  catch  the 
defendant,  and  that  she  picked  up  a  stick  and  kept  off 
the  children.  The  defendant  says  that  Louisa  soon 
went  **down''  to  the  cabbage-patch  where  Pete  was 
working  and  Louie  went  either  to  the  barn  or  to  the 
tomato-house.  Louie  claims  that  he  was  in  the  tomato- 
house  all  the  time  and  did  not  witness  or  participate 
in  the  quarrel.  Louisa  says  that  while  on  her  way 
from  the  tomato-house  to  the  cabbage-patch  with  some 
boxes  for  Pete  and  when  at  a  point  some  little  distance 
from  the  house  she  saw  her  father  and  the  defendant 
outside  of  the  house  and  heard  the  defendant  say :  *  *  If 
anybody  comes  near  me  I  hit  them  on  the  head.*' 
Louisa  insists  that  she  went  on  down  to  the  cabbage- 
patch  and  that  she  neither  participated  in  the  quarrel 
nor  even  saw  or  heard  any  more  of  it  than  as  already 
stated.  The  defendant  contends  that  after  Louisa  had 
gone  to  the  cabbage-patch  and  after  Louie  had  gone  to 
the  bam  or  to  the  tomato-house  the  decedent  said: 
*  *  To-day  I  want  to  get  rid  of  you  and  your  father  and 
mothei^  and  every  Reghitto  that  is  born  the  same  place 
that  I  am.**  The  defendant  says  she  then  started  to 
run  down  to  the  cabbage-patch  where  Pete  and  Louisa 
were  but  her  husband  soon  caught  her  and  **he  threw 
me  on  the  porch  like  an  old  shoe.**    The  defendant 
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claims  that  she  then  fled  through  the  back  door  and 
after  locking  it  ran  upstairs  and  took  refuge  in  her 
bedroom  and  locked  the  oinly  door  to  that  room.  The 
defendant  contends  that  her  husband  entered  the 
house  through  a  window,  came  upstairs,  broke  open 
the  bedroom  door  and  that  in  order  to  defend  her  own 
life  she  shot  him.  The  decedent  was  shot^four  times; 
twice  in  one  arm  and  twice  in  the  body^  As  we  read 
the  record  it  is  admitted  by  all  that  Louisa  and  Pete 
were  in  the  cabbage-patch  when  the  shots  were  fired. 
Louie  insists  that  he  was  in  tlie  tomato-house  when  he 
heard  the  shots ;  the  defendant  says,  however,  that  he 
was  at  but  outside  the  house  and  was  attempting  to 
persuade  his  father  not  to  break  into  the  bedroom. 
Upon  hearing  the  shots  Louisa  and  Pete  ran  to  the 
house  and  Louie  says  that  he  likewise  ran  to  the  house ; 
and  ^;hey  all  stated  that  when  they  reached  the  house 
they  found  Joseph  Merlo  lying  on  the  floor  in  the 
bedroom.  Bevebsbd  and  Bbmanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Huston  d  Hiuston,  and  Mr.  Harry  T.  Bagley, 
with  oral  arguments  by  Mr.  Samuel  B.  Huston  and  Mr. 
Bagley. 

For  the  State  there  was  a  brief  and  an  oral  argument 
by  Mr.  Edmund  B.  Tongue,  District  Attorney. 

HARRIS,  J. — ^When  presenting  its  case  in  chief  the 
state  called  Luigi  Beggi  as  one  of  its  witnesses.  After 
having  explained  that  he  had  been  acquainted  with  and 
had  worked  for  Rosa  and  Joseph  Merlo  and  that  **they 
used  to  quarrel"  he  was  asked:  **Do  you  know  what 
they  quarreled  about?"  and  his  answer  was  **No." 
The  witness  was  next  asked:  **Who  seemed  to  start 
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the  quarrel!"  and  he  answered  thus:  ''Well,  I  don^t 
know,  they  started  it  together;  I  don't  know/'  Sub- 
sequent questions  as&ed  by  the  district  attorney  and 
answers  given  by  the  witness  were  as  follows : 

*'Q.  Do  I  understand  you  to  say  that  you  don't  know 
which  one  generally  started  the  quarrel  when  they 
quarreled? 

''A.  No. 

'  *  Q.  Yon  remember  of  being  ii^  the  grand  jury  room, 
don't  yout 

'*A.  Yes,  sir. 

"Q.  When  this  case  was  being  investigated  f  You 
remember  that  timet 

*'A.  Yes,  sir. 

**Q.  And  the  grand  jury  and  myself  beingipresent, 
didn't  you  at  that  time  and  place,  in  the  first  part  of 
November,  I  think  it  was,  make  this  statement — 

''A.  Yes;  I  know  it — 
'  '*Q.  *A11  the  time  they  had  trouble,  Bosie  all  the 
time  start  it,  s^e  start  it  first  sometimes  Joe  run  ^way 
outside  sometimes,  she  drink  too  much.' 
' '  *  Q.  Didn  't  you  say  at  that  time  and  place — 

**A.  I  think  so.  ^ 
*  **Q.  You  think  you  said  that? 

^'A.  Yes,  sir. 

''Q.  Was  it  true! 

**A.  I  gness  so — 

**Q.  Was  it  or  not  true? 

'*A.  Well,  that  is  true." 

9.  The  defendant  objected  to  the  questions  last 
above  quoted  *'as  being  japparently  and  plainly  an 
attempt  to  impeach  their  own  witness."  Our  statute. 
Section  861,  L.  0.  L.,  does  not  permit  the  party  pro- 
ducing a  witness  to  impeach  his  credit  by  evidence  of 
bad  character,  but  the  party  producing  a  witness  may 
show  that  such  witness  ''has  made  at  other  times 
statements  inconsistent  with  his  present  testimony." 
That  part  of  Section  861  which  prohibits  a  party  from 
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impeaching  his  own  witness  by  evidence  of  bad  char- 
acter is  simply  declaratory  of  a  common-law  rule ;  and 
thisy  like  most  rules,  is  based  upon  a  reason.  In 
theory,  the  ultimate  object  of  every  lawsuit  is  to  ascer- 
tain the  truth.  Every  person  participating  in  the 
trial  of  a  lawsuit  is  supposed  to  assist  in  ascertaining 
the  truth  so  that  justice  can  be  administered.  The 
party  producing  a  witness  is  presumed  to  know  the 
character  of  that  witness;  and  since  a  party,  like  all 
others  concerned  in  the  trial,  is  at  least  supposed  to 
aid  in  discovering  the  truth,  he  is  deemed  to  represent 
to  the  court  that  such  witness  is  worthy  of  credit  or  at 
least  is  not  so  infamous  as  to  be  wholly  unworthy  of 
it.  It  would  be  a  perversion  of  the  judicial  function 
if  an  unscrupulous  litigant  could  produce  a  witness, 
whom  he  knows  to  be  unworthy  of  belief,  and  then 
gamble  upon  the  kind  of  testimony  to  be  given  by  the 
witness,  with  the  accompanying  right  to  accept  any 
benefit  that  might  come  from  favorable  testimony 
taken  from  a  foul  and  polluted  source  or  to  reject  and 
to  destroy  the  testimony,  if  unfavorable,  by  showing 
that  the  witness  is  unworthy  of  belief.  A  party  who 
produces  a  witness  of  bad  character  cannot  show  the 
bad  character  of  that  witness  and  thus  relieve  himself 
from  the  injurious  effects  of  any  unfavorable  testi- 
mony given  by  such  witness.  The  element  of  surprise 
is  not  supposed  to  be  present,  and  hence  a  party  must 
accept  the  consequences  which  he  himself  has  brought 
upon  himself  by  producing  a  witness  of  bad  character. 
Professor  Wigmore  says  that  the  ** conception,  that 
a  party  calling  a  witness  must  not  even  discredit  him, 
was  not  enforced  as  a  rule  of  law  until  a  comparatively 
late  period.'^  (2  Wigmore  on  Evidence,  §  896.)  This 
author  gives  an  interesting  account  of  the  origin  and 
growth  of  the  rule  and  says  that  the  enforcement  of 
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it  in  the  trial  of  Warren  Hastings,  in  1788,  ' '  seems  to 
have  been  the  immediate  cause  of  its  general  cur- 
rency/' The  rigor  of  the  rule,  when  applied  to  prior 
self-contradictions,  has  been^lowly  but  surely  relaxed 
during  the  last  century,  not  only  by  force  of  statutes 
but  also  by  the  influence  of  judicial  decisions.  Pro- 
fessor Wigmore  's  treatise  on  Evidence  contains  an  ex- 
haustive narrative  of  the  origin,  growth  and  establish- 
ment of  the  rule  and  the  processes  which  in  most 
jurisdictions  have  brought  about  a  relaxation  of  the 
doctrine  when  applied  to  prior  self-contradictions: 
Section  896  et  seq ;  Section  1017  et  seq.  This  process 
of  relaxation  has  naturally  resulted  in  a  multitude  of 
judicial  decisions.  A  comparatively  few  of  these  de-' 
cisions  have  attempted  to  stem  the  current  of  judicial 
opinion  by  refusing  to  relax  at  all ;  some  have  relaxed 
only  slightly;  while  still  others  have  relaxed  much. 
Whether  relaxing  much  or  little,  the  courts  have  not 
always  assigned  the  same  reasons  for  their  conclu- 
sions. These  multitudinous  decisions,  appearing  as 
they  ofttimes  do  in  varjdng  and  even  contradictory 
forms  and  based  as  they  frequently  are  on  different 
reasons,  must  always  be  read  in  the  light  of  the  gene- 
sis and  subsequent  development  of  the  rule  now  under 
discussion. 

Judicial  decisions  dealing  with  prior  self-contradic- 
tions may  be  divided  into  three  general  classes:  (1). 
Those  which  prohibit  the  use  of  prior  self-contradic- 
tions for  any  purpose;  (2)  those  which  permit  a  party 
to  direct  the  attention  of  his  own  witness  to  a  prior 
self-contradiction,  but  at  the  same  time  refuse  to  per- 
mit proof  of  such  prior  inconsistent  statement  even 
though  the  witness  denies  having  made  the  statement ; 
and  (3)  those  which  permit  a  party  to  direct  the  atten- 
tion'of  his  own  witness  to  a  prior  inconsistent  state- 


698    .  State  v.  Meblo.  [92  Or. 

—  ■■_  ■_        __■_     _  — ~ 

ment  and  also  allow  proof  of  such  prior  statement  if 
the  witness  denies  having  made  the  statement.  The 
reported  precedents  belonging  to  the  second  class  as- 
sign different  reasons  for  their  conclusion.  Some  in 
general  terms  declare  that  a  question  containing  ref- 
erence to  a  prior  self-contradiction  is  competent  to 
show  surprise;  and  others  in  equally  general  terms 
say  that  the  question  is  proper  for  the  purpose  of  re- 
freshing the  recollection  of  the  witness.  The  cases 
properly  assignable  to  the  third  class  usually  proceed 
upon  the  theory  that  it  is  competent  to  prove  a  prior 
self-contradictory  statement  for  the  purpose  of  neu- 
tralizing the  prejudicial  testimony  of  a  party's  own 
witness  in  the  event  the  witness  fails  to  remember  or 
denies  having  made  the  prior  statement.  Cases  found 
in  the  second  class  permit  a  party  to  take  but  a  single 
step ;  for  he  can  do  no  more  than  ask  the  question  and 
whether  the  witness  admits  or  denies  having  made  the 
prior  statement,  the  answer  concludes  the  party.  If 
the  cases  in  this  class  are  resolved  to  their  final  analy- 
sis it  will  be  found  that  they  exclude  rather  than  in- 
clude the  element  of  impeachment  as  the  primary  basic 
idea ;  for  the  avowed  purpose  of  the  doctrine  of  these 
cases  is  to  show  surprise  or  to  refresh  the  recollection 
of  the  witness.  Cases  belonging  to  the  third  class  per- 
mit a  party  to  take  two  steps  if  necessary:  (1)  To  ask 
the  question;  and  (2)  to  prove  the  utterance  of  the 
prior  inconsistent  statement  if  the  witness  denies  hav- 
ing made  it.  In  some  jurisdictions  the  right  to  im- 
peach a  party's  own  witness  is  made  absolute,  either 
by  judicial  decision  or  by  statute ;  while  in  others,  by 
force  of  judicial  declaration  or  legislative  fiat,  the 
right  is  made  dependent  upon  the  discretion  of  the 
trial  judge.  -^ 


July,  1919.]  State  v.  Merlo.  699 

A  statute  in  this  jurisdiction  confers  the  right  and 
fixes  the  conditions  under  which  a  party  may  impeach 
his  own  witness  by  prior  inconsistent  statements. 
Section  861,  L.  0.  L,,  reads  as  follows : 

**The  party  producing  a  witness  is  not  allowed  to 
impeach  his  credit  by.  evidence  of  bad  character,  but 
he  may  contradict  him  by  other  evidence,  and  may  also 
show  that  he  has  made  at  other  times  statements  incon- 
sistent with  his  present  testimony,  as  provided  in  Sec- 
tion 864.^^ 

'10.  Although  the  language  of  Section  861,  L.  0.  L., 
is  broad  and  comprehensive,  nevertheless  a  party  can- 
not assert  the  right  to  discredit  his  own  witness  by  the 
use  of  prior  inconsistent  statements  unless  such  wit- 
ness gives  testimony  which  relates  to  a  material  matter 
and  is  prejudicial  to  the  party  calling  him.  If  the  wit- 
ness merely  fails  to  testify  as  he  was  expected  to  do, 
or  fails  to  testify  as  strongly  as  was  expected,  or 
gives  testimony  which  is  favorable  to  neither  party, 
and  does  not  give  testimony  prejudicial  to  the  party 
calling  him,  then  the  party  producing  the  witness  can- 
not impeach  him  by  showing  inconsistent  statements. 
This  is  the  rule  which  prevails  in  this  as  well  as  in  all 
jurisdictions  coming  within  the  third  class:  State  v. 
Steeves,  29  Or.  85,  104  (43  Pac.  947) ;  State  v.  Bart- 
mess,  33  Or.  110,  113  (54  Pac.  167);  State  v.  Yee 
Gueng,  57  Or.  509  (112  Pac.  424) ;  State  v.  Jennings, 
48  Or.  483,  488  (87  Pac.  524,  89  Pac.  421) ;  Woodburn 
V.  Aplin,  64  Or.  610,  622  (131  Pac.  516) ;  Reimers  v. 
Brewnan,  84  Or.  53,  57  (164  Pac.  552) ;  Wig  an  v.  La 
Follett,  84  Or.  488,  496  (165  Pac.  579) ;  People  v.  God- 
win, 123  Gal.  374  (55  Pac.  1059);  Sturgis  v.  State,  2 
Okl.  Or.  362  (102  Pac.  57) ;  Culpepper  v.  State,  4  Okl. 
Or.  103  (111  Pac.  679, 140  Am.  St.  Rep.  668,  31  L.  R.  A, 
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(N.  S.)  1166;  Andrews  v.  State,  64  Tex.  Crim.  Bep.  2 
(141  S.  W.  220,  42  L.  R.  A.  (N.  S.)  747), 

11.  Stated  broadly,  since  a  party  is  supposed  to  know 
the  character  of  his  own  witness  and  having  snch 

knowledge  should  not  be  surprised  at  any  testimony 
given  by  a  witness  of  bad  character,  a  party  is  not  per- 
mitted to  show  the  bad  character  of  his  own  witness 
and  must  accept  the  consequences  of  his  own  fault  in 
calling  such  a  witness ;  but  where  a  presumably  truth- 
ful person  makes  a  statement  and  afterwards  as  a  wit- 
ness makes  an  inconsistent  statement  to  the  surprise 
and  prejudice  of  the  party  calling  him  then  the  party 
calling  the  witness  is  not  in  fault  and  should  be  per- 
mitted to  repair  the  damage. 

12.  Applying  the  established  rule  to  the  record  pre- 
sented here  it  cannot  be  said  that  the  testimony  of 
Luigi  Beggi  was  affirmatively  prejudicial  to  the  state. 
He  did  not  testify  as  strongly  as  was  expected  by  the 
district  attorney ;  but  he  gave  no  testimony  against  the 
state;  and  hence  the  state  could  not  have  properly 
called  any  of  the  grand  jurors  to  testify  about  what 
was  said  by  Luigi  Beggi  in  the  grand  jury  room.  If 
Beggi  had  stated  that  the  decedent  always  or  even 
sometimes  started  the  quarrels  the  situation  would 
have  been  different.  The  essential  facts  in  StcUe  v. 
McDwniel,  39  Or.  161, 181  (65  Pad  520),  bear  some  re- 
semblance to  the  record  of  Luigi  Beggi 's  testimony; 
but  notwithstanding  the  similarity  in  the  controlling 
facts  and  the  ruling  made  in  State  v.  McDaniel  our 
conclusion  is  that  the  testimony  given  by  Beggi  was 
not  such  as  would  have  authorized  the  state  to  impeach 
him  by  evidence  of  prior  inconsistent  statements. 

13.  However,  no  witness  was  called  for  the  purpose 
of  impeaching  Luigi  Beggi.  The  district  attorney  did 
not  tell  the  court  that  the  questions  were  being  asked 
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for  the  purpose  of  laying  the  grotmd  for  impeachment. 
Indeed,  counsel  for  the  state  made  no  statement  what- 
ever concerning  the  purpose  of  the  questions ;  and  the 
court  said  nothing,  except  to  overrule  the  objections. 
It  is  true  that  the  defendant  objected,  claiming  that 
the  plaintiflf  was  attempting  to  impeach  its  witness; 
and  yet  the  objection  made  by  the  defendant  did  not 
necessarily  alone  and  of  itself  fix  and  limit  the  pur- 
pose of  the  testimony.  The  defendant  does  not  con- 
tend that  it  was  incompetent  for  Luigi  Beggi  to  tes- 
tify:  **A11  the  time  they  had  trouble,  Rosie  all  the  time> 
start  it,  she  start  it  first,  sometimes  Joe  run  away  out- 
side, sometimes  she  drink  too  much'*;  and  yet  in  the 
final  analysis  the  witness  did  that  and  nothing  more. 
It  is  true  that  the  testimony  was  not  given  until  the 
attention  of  the  witness  was  first  called  to  a  statement 
made  by  him  in  the  presence  of  the  grand  jury ;  but  it 
is  also  true  that  when  his  recollection  was  refreshed, 
he  remembered  that  he  had  made  the  statement  and 
he  then  affirmed  that  the  statement  was  true.  If  it  be 
conceded  that  the  ultimate  answer  was  competent,  then 
the  defendant  can  have  no  just  ground  for  complaint 
unless  it  can  be  said  that  the  method  pursued  was 
objectionable.  The  testimony  finally  given  was  highly 
important  to  the  state.  A  mere  reading  of  the  ques- 
tions and  answers  already  quoted  at  once  suggests  that 
the  witness  may  have  been  an  unwilling  witness;  and 
it  may  be,  that  in  addition  to  the  suggestion  carried  by 
the  paper  record  the  appearance  and  conduct  of  the 
witness  made  it  plain  to  the  trial  court  that  Luigi 
Beggi  was  a  ireluctant  witness.  Moreover,  this  same 
witness  afterwards  testified  that  on  the  night  of  the 
shooting  David  Reghitto  told  him  that  he  would  have 
to  give  certain  testimony  and  **if  you  don't  I  fix  you.'* 
Here  then  was  a  witness  whom  the  court  apparently 
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treated  as  an  unwilling  witness  and  there  is  mnch  in 
the  record  which  would  seem  to  justify  what  appears 
to  have  been  the  opinion  of  the  court  If  Luigi  Beggi 
is  viewed  as  a  reluctant  witness  the  next  question  for 
decision  is  whether  the  substantial  rights  of  the  de- 
fendant Y^re  affected.  Section  1626,  L.  0.  L.,  pro- 
vides that: 

*' After  hearing  the  appeal  the  court  must  ^ve  judg* 
ment,  without  regard  to  the  decision  of  questions 
which  were  in  the  discretion  of  the  court  below,  or  to 
technical  errors,  defects,  or  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties.'* 

Our  Code  expressly  provides  that  '*  under  special 
circumstances,  making  it  appear  that  the  interests  of 
justice  require  if  the  court  may  in  the  exercise  of  a 
sound  discretion  permit  leading  questions  to  be  asked 
on  direct  examination :  Section  858,  L.  0.  L. ;  State  v. 
Ogden,  39  Or.  195,  202  (65  Pac.  449). 

If  it  be  assumed  that  Luigi  Beggi  was  an  unwilling 
witness  and  if  the  questions  were  asked  for  the  pur- 
pose of  refreshing  the  recollection  of  this  unwilling 
witness,  then  the  ruling  of  the  trial  court  finds  support 
in  our  own  precedents  as  well  as  in  paralM  cases  re- 
ported in  other  jurisdictions:  Longford  v.  Jones,  18 
Or.  307,  326  (22  Pac.  1064) ;  State  v.  Bartmess,  33  Or. 
110  (54  Pac.  167) ;  State  v.  McDaniel,  39  Or.  161,  181 
(65  Pac.  520) ;  People  v.  Sherman,  133  N.  Y.  349,  356 
(31  N.  E.  107) ;  Arnold  v.  State,  5  Wyo.  439,  447  (40 
Pac.  967) ;  Territory  v.  Livingston,  13  N.  M.  318  (84 
Pac.  1021);  People  v.  Kelly,  113  N.  Y.  647,  651 
(21  N.  E.  122) ;  Cady  Lumber  Co.  v.  Wilson  Steam. 
Boiler  Co.,  80  Neb.  607,  610  (114  N.  W.  774) ;  Smith 
V.  Staie,  46  Tex.  Or.  Kep.  267  (81  S.  W.  936,  108  Am. 
St.  Eep.  991,  1001).  See,  also,  Sturgis  v.  State,  2  Okl. 
Cr.  App.  362  (102  Pac.  57,  71) ;  Stanley  v.  Stanley,  112 
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Ind.  143,  145  (13  N.  E.  261) ;  Thompson  v.  State,  99 
Ala.  173,  175  (13  South.  753) ;  People  v.  O'NeUl,  107 
Mich.  556,  560  (65  N.  W.  540) ;  BattishUl  v.  Humph.  . 
reys,  64  Mich.  514,  518  (38  N.  W.  581) ;  State  v.  Cwm- 
mins,  76  Iowa,  133,  135  (40  N.  W.  124);  People  v. 
Lukoszus,  242  HI.  101  (89  N.  E.  749) ;  Bullard  v.  Pear- 
$aU,  53  N.  Y,  230.  In  view  pf  the  apparent  reluc- 
tance of  Luigi  Beggi  to  testify  and  in  view  of  the  an- 
swer finally  given  by  the  witness  and  the  special 
circumstances  surrounding  the  examination  of  the  wit- 
ness, the  defendant  is  not  entitled  to  a  reversal  of  the 
judgment  on  account  of  the  questions  asked  Luigi 
Beggi. 

14w  However,  since  a  party  cannot  use  the  prior  in- 
consistent statement  of  his  own  witness  as  substan- 
tive testimony,  the  court  should  always  be  careful  to 
protect  the  rights  of  the  opposing  party,  and,  when- 
ever permitting  a  party  to '  refresh  the  recollection  of 
his  own  witness  by  directing  attention  to  a  prior  in- 
consistent statement,  the  court  should  inform  the 
jurors  of  the  limited  use  to  be  made  of  the  prior  state- 
ment and  should  advise  them  that  the  prior  statement 
cannot  be  considered  as  substantive  testimony. 

15.  The  defendant  called  a  number  of  witnesses  who 
testified  that  they  had  never  seen  the  defendant  intoxi-  ' 
cated  or  under  the  influence  of  liquor.  Frank  Stroud 
was  one  of  such,  witnesses.  On  his  direct  examina- 
tion he  stated  that  he  had  resided  in  Beaverton  about 
eight  years ;  that  he  had  been  acquainted  with  the  de- 
fendant seven  or  eight  years  and  had  seen,  her  fre- 
quently during  that  time;  that  he  had  seen  her  **a 
great  many  times  in  Beaverton  and  out  of  Beaverton 
a  few  times'*;  that  he  had  been  **out  to  her  place*'  a 
number  of  times  and  that  he  had  never  seen  her  intoxi- 
cated or  under  the  influence  of  liquor.    On  cross- 
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examination  the  witness  was  asked  the  following  ques- 
tion: ''In  fact  she  had  a  reputation  down  there  of 
getting  drunk  didn^t  shef  The  defendant  objected 
to  the  question  on  the  ground  that  it  was  not  proper 
cross-examination  and  was  hearsay.  The  court  over- 
ruled the  objection  and  thereupon  the  district  attorney 
repeated  the  question  as  follows :  *  *  She  has  got  a  repu- 
tation down  there  for  getting  drunk  hasn't  shef  and 
the  witness  answered  thus:  ^^I  could  not  answer  that 
question  *yes.'  I  don't  think  so.''  Again  the  witness 
was  asked  on  cross-examination,  ''Isn't  it  a  matter  of 
general  neighborhood  talk  down  there  that  Bosie  gets 
drunk  t"  The  defendant  again  objected  and  upon  the 
objection  being  overruled  the  witness  answered  thus : 
"I  can't  answer  that  question.  I  don't  think  so." 
Assuming  without  deciding  that  the  questions  were 
objectionable  nevertheless  it  is  plain  that  the  answers ' 
given  by  the  witness  in  no  wise  prejudiced  the  defend- 
ant. It  is  true  that  subsequently  the  witness  testified 
that  he  had  heard  that  the  defendant  drank  and  that 
he  had  heard  ''that  she  gets  drunk,"  but  there  was 
no  objection  made  to  the  questions  calling  for  those 
answers. 

16.  David  B^ghitto  was  called  as  a  witness  for  the 
defendant  and,  on  direct  examination,  testified  that  he 
had  "been  over  to  Bosie 's  home  quite  often,"  and, 
indeed,  as  often  as  once  or  twice  a  week  during  the 
spring  and  summer  time;  that  Joe  "was  afraid  of 
nobody";  that  he  had  been  at  the  home  of  the  Merlos 
at  "different  times"  when  "Bosie  and  her  husband 
were  quarreling";  that  he  had  heard  Joe  call  Bosie 
such  names  as  "cow, ""prostitute"  and  "pig";  that 
on  one  occasion  the  defendant  left  her  husband  "and 
was  going  to  get  the  sheriff  to  get  her  children"  and 
that  "Joe  came  to  Beaverton  to  get  Bosie  to  come 
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back''  and  that  Joe  came  to  see  the  witness;  that  the 
witness  told  Joe  that  he  did  not  feel  like  attempting 
to  persuade  Eosie  to  return  because  he  had  persuaded 
her  on  two  previous  occasions  not  to  secure  a  divorce ; 
that  Joe  said  **if  she  come  back  on  the  place  and  every- 
thing was  all  right  and  they  make  money  and  he  would 
treat  her  nice'^and  respect  her'*;  and  that  Joe  **begged 
and  was  nice  and  sweet  as  he  can  be,  and  talked  to  my 
daughter  to  come  back.'*  On  cross-examination  this 
witness  stated  that  Joe  **was  a  man  that  was  very 
jealous.''  When  asked  on  further  cross-examination 
to  tell  what  the  trouble  was  between  Joe  and  Bosie  the 
witness  explained:  *'they  don't  get  along  good.  All 
the  time  he  scolded  bad."  David  Reghitto  also  stated 
on  cross-examination  that  Joe  and  Bosie  did  not  get 
along  because  ^'he  was  a  rough  man,  and  a  bad  man; 
and  no  education;  an  Italian;  a  low-class  Italian." 
The  witness  was  then  asked  by  the  district  attorney 
the  following  question : 

** Didn't  the  whole  row  start  over  the  fact  he  told 
Bosie  before  he  was  married  that  he  had  a  lot  of 
money t"  ** Didn't  he  tell  Eosie  before  he  was  married 
that  he  had  a  lot  of  money  t"  **And  when  Bosie 
found  out  that  he  didn't  have  any  money  after  they 
were  married  they  had  trouble  from  that  time  on 
didn't  iSheyt" 

In  substance,  **No"  was  the  answer  to  each  of  the 
quoted  questions.  Continuing  with  the  cross-examina- 
tion the  district  attorney  afterwards  asked  the  follow- 
ing questions  and  the  witness  gave  the  following 
answers : 

**Q.  Didn't  you  at  that  time  tell  Mr.  Holsheimer 
that  you  had  never  seen  Bosie  and  Joe  quarrel? 

*'A.  No;  I  didn't  speak  to  himj  I  just  go  around 
quick  to  find  Eosie. 

02  Or. — A6 
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*'Q.  And  at  that  time  and  place  didn't  you  say  to 
Mr.  Holsheimer  that  Joe  had  come  from  the  old  coun- 
try and  he  boasted  of  being  a  rich  manf 

^'A.  No. 

''Q.  And  he  didn't  have  anything  and  that  was  the 
caase  of  most  of  the  troubles  or  quarrels  t 

'*Q.  Did  you  tell  Mr.  Holsheimer  that  or  words  to 
that  effect? 

**A.  I  never  told  Mr.  Holsheimer. 

'*Q.  Didn't  you  tell  Holsheimer  that  at  that  timet 

**A.  No,  sir.    You  know  yourself  that — " 

Subsequently,  George  H.  Holsheimer  was  called  as 
a  witness  for  the  state  in  rebuttal,  and  he  stated  that 
at  the  time  and  place  mentioned  in  the  questions  sub- 
mitted fo  David  Reghitto  the  latter  stated  to  the  wit- 
ness *Hhat  Joe  and  Eosie  could  not  get  along,  but  they 
quarreled  all  the  time,  but  that  he  never  saw  them 
quarrel";  and  **that  Joe  came  from  the  old  country 
and  boasted  of  being  a  rich  man,  but  he  didn't  have 
anything  and  that  was  the  cause  of  most  of  the 
quarrels." 

The  defendant  contends  that  she  made  no  attempt 
to  show,  by  the  witness  David  Reghitto,  the  cause  of 
the  quarrels,  and  that  therefore  it  was  not  proper 
cross-examination  for  the  state  to  inquire  into  the 
cause  of  the  quarrels.  The  defendant  admitted  that 
she  killed  her  husband ;  and  hence  as  stated  by  the  de- 
fendant in  her  printed  brief : 

*'The  great  issue  in  the  case  of  course,  is  as  to 
whether  or  not  the  killing  of  the  deceased  by  the  de- 
fendant was  justifiable." 

No  person  now  living  besides  the  defendant  herself 
was  present  at  the  shooting.  No  person  except  Louisa 
and  possibly  Louie  saw  Rosa  or  Joe,  prior  to  the  shoot- 
ing, at  any  time  after  the  defendant  arrived  at  the 
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house  that  evening.  It  is  true  that  the  defendant  says 
that  Louie  was  at  the  house,  but  he  denies  it;  and  con- 
sequently the  prosecution  was  obliged  to  rely  upon 
circumstances  to  support  its  contention.  The  state 
had  introduced  evidence  of  threats  made  by  Eosa; 
both  the  plaintiff  and  the  defendant  introduced  wit- 
nesses who  testified  about  many  quarrels ;  the  defend- 
ant had  already  appeared  as  a  witness  in  her  own 
behalf  and  testified  about  the  representation  made  by 
Joe  concerning  his  age  and  that  he  had  told  her  prior 
to  the  marriage  that  *'he  had  lots  of  money,'*  but  that 
she  found  out  that  he  did  not  have  any  money.  It  is 
admitted  that  the  defendant  and  her  husband  quar- 
reled frequently;  and  consequently  the  fact  that  Joe 
or  the  fact  that  Eosa,  as  the  case  may  be,  usually 
brought  about  the  quarrels  would  be  a  very  persuasive 
circumstance  in  determining  whether  the  killing  was 
criminal  as  argued  by  the  prosecution,  or  justifiable  as 
contended  by  the  accused.  Before  calling  David  Eeg- 
hitto,  the  defendant  had  told  her  own  story  and  she 
as  well  as  other  witnesses  had  given  testimony  from 
which  it  could  be  argued  that  the  decedent  was  either 
alone  responsible  for  the  quarrels  or  at  least  was  an 
aggressive  participant  in  the  quarrels.  Indeed,  the 
testimony  given  by  David  Eeghitto  on  direct  examina- 
tion, if  believed  by  the  jury,  furnished  a  substantial 
foundation  for  a  finding  that  Joe  and  not  Eosa  was 
responsible  for  the  quarrels ;  and  while  the  defendant 
did  not  in  terms  ask  the  witness  to  state  the  cause  of 
the  quarrels  the  questions  submitted  to  him  and  the 
answers  given  by  him  did  in  effect  say  to  the  jury  that 
the  quarrels  were  caused  by  Joe  illtreating  Eosa ;  and, 
therefore,  the  district  attorney  was  well  within  the  lim- 
its of  Section  860,  L.  0.  L.,  when  he  asked  the  witness 
whether  the  quarrels  began  when  Eosa  learned  that 
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Joe  did  not  have  *Mots  of  money.*'  The  matter  in- 
quired, about  on  cross-examination  was  obviously  con- 
'  nected  with  matter  stated  by  the  witness  in  his  direct 
examination  and  the  cross-examination  was  designed 
to  explain  and  qualify  the  direct  examination:  Speer 
V.  Smith,  83  Or.  571,  575  (163  Pac.  979). 

17.  The  defendant  insists  that  the  cros^-examination 
of  David  Keghitto  concerning  his  alleged  statements 
to  Holsheimer  and  the  testimony  of  Holsheimer  as  to 
those  statements  was  prejudicial  error  because  it  was 
an  attempt  to  impeach  a  witness  by  showing  contra- 
dictorjf  statements  concerning  matters  which  were 
immaterial  and  irrelevant  to  the  issues  in  the  case. 
The  general  rule  is  that  when  a  cross-examination 
elicits  from  a  witness  matter  that  is  immaterial  or 
wholly  irrelevant  to  the  issue  the  party  conducting  the 
cross-examination  is  concluded  as  to  such  matter  and 
cannot  impeach  the  credibility  of  the  witness  by  show- 
ing that  he  has  at  other  times  made  contradictory 
statements  touching  the  same  matter :  Josephi  v.  Fur- 
nish, 27 'Or.  260,  264  (41  Pac.  424).  As  already 
pointed  out  the  cro^s-examination  of  David  Reghitto 
was  proper  because  connected  with  matter  stated  by 
him  in  his  direct  examination ;  and  it  is  manifest  that 
the  matter  inquired  about  on  the  cross-examination 
was  material  and  relevant,  to  the  issue. 

Among  the  witnesses  called  by  the  state  after  the 
defendant  had  completed  her  case  in  chief  was  Mike 
Partipillo,  a  son-in-law  of  the  decedent,  who  testified 
about  going  to  the  Good  Samaritan  Hospital  in  May, 
1915,  to  visit  Annunziatta  Merlo,  a  sister  of  the  de- 
fendant, and  there,  in  the  presence  of  Letizia  Parti- 
pillo and  Annunziatta  Merlo,  hearing  the  defendant 
say:  '*Some  day  I  am  going  to  blow  Joe's  brains  ouf 
Letizia  Partipillo,  a  daughter  of  the  decedent,  was  a 
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witness  for  the  prosecution  in  its  case  in  chief  and  had 
testified  about  the  threat  referred  to  by  her  husband 
Mike  Partipillo.  Annunziatta  Merlo  was  also  a  wit- 
ness for  the  state  in  its  case  in  chief  and  she  had  tes- 
tified that  the  defendant  said  that  ''she  would  blow 
somebody *s  brains  out."  When  the  plaintiff  called 
Mike  Partipillo  and  requested  him  to  tell  about  what 
occurred  in  the  hospital  the  defendant  objected  be- 
cause the  testimony  was  not  proper  rebuttal.  The 
district  attorney  thereupon  stated  to  the  court : 

*  *  The  court  has  the  right,  rebuttal  or  no  rebuttal,  in 
the  interest  of  justice,  to  allow  the  introduction  of  tes- 
timony that  might  throw  any  light  on  the  case.  We 
intended  to  put  this  witness  on  in  the  direct  case  but 
he  didn't  get  out  on  the  train  and  we  rested  our  case 
without  him'*; 

-and,  in  the  light  of  that  statement,  the  court  ruled 


that  the  witness  could  testify.  Strictly  speaking,  the 
testimony  was  not  proper  rebuttal  but  was  a  part  of 
the  state's  case  in  chief.  It  is  not  claimed  that  Mike 
Partipillo  had  not  been  subpoenaed.  His  evidence 
was  cumulative  only.  The  defendant  could  not  have 
been  surprised  at  the  testimony  given  by  Mike  Parti- 
pillo because  both  Letizia  Partipillo  and  Annunziatta 
Merlo  had  previously  testified  that  he  was  at  the  hos- 
pital when  the  alleged  threat  was  made.  It  is  appa- 
rent that  the  plaintiff  did  not  offer  the  evidence  as  re- 
buttal, but  upon  the  contrary,  recognizing  that  it  was 
not  proper  rebuttal,  the  district  attorney  in  effect  re- 
quested the  court  to  reopen  the  case  so  that  this  evi- 
dence could  be  introduced  as  a  part  of  the  state 's  case 
in  chi^f .  We  think  that  we  may  fairly  assume  that  the 
court  treated  the  explanation  of  the  district  attorney 
as  a  request  to  reopen  the  case.  Viewing  the  ruling 
of  the  court  as  a  permission  to  reopen  the  state 's  case 
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in  chief,  it  was  in  harmony  with  rather  than  in  viola- 
tion of  the  doctrine  announced  in  State  v.  Minnick,  54 
Or.  86,  95  (102  Pac.  605). 

18.  Mrs.  Martha  Hansen  testified  in  rebuttal  for  the 
state  that  she  was  a  passenger  on  tne  car  which  carried 
the  defendant  from  Beaverton  to  Santa  Rosa,  and  that 
in  her  opinion  the  defendant  was  intoxicated  when  she 
alighted  from  the  car  at  Santa  Rosa.  In  its  case  in 
chief  the  state  oJBFered  no  evidence  indicating  that  the 
defendant  was  intoxicated  on  October  4th ;  nor  did  the 
plaintiff  offer  any  evidence  that  the  defendant  had  on 
that  day  drunk  any  intoxicants  except  the  testimony 
of  J.  E.  Reeves,  the  sheriff,  who  told  about  the  defend- 
ant telling  him  that  **she  had  a  couple  of  drinks  of 
Fernet  bitters ' '  in  Qarbarino  's  saloon  with  her  husband 
and  the  testimony  of  Palmiro  Reghitto,  who  stated  that 
the  defendant,  when  at  her  mother's  house  in  Beaver- 
ton on  the  afternoon  of  October  4th,  said:  **For  once 
she  drank  with  her  husband  in  Portland,*'  and  also 
that  Rosa  said  *'she  drank  twice  with  her  father." 
The  defendant  called  six  witnesses  who  had  seen  her 
at  different  times  while  she  was  in  Portland  on  Octo- 
ber 4th  and  each  of  these  witnesses  stated  that  the  de- 
fendant was  not  under  the  influence  of  intoxicating 
liquor.  G.  L.  Thompson,  another  witness  for  the  de- 
fendant, testified  that  she  was  sober  when  she  alighted 
from  the  car  at  Beaverton  at  1 :42  p.  m.  and  that  she 
was  not  intoxicated  when  she  departed  at  4:07  p.  m. 
Doy  Gray,  a  witness  for  the  defendant,  talked  with  her 
^'a  couple  of  minutes"  while  waiting  at  the  Beaverton 
depot  for  the  4 :07  p.  m.  car  and  he  saw  no  signs  of  in- 
toxication. William  E.  Beydler,  another  witness  for 
the  defendant,  saw  the  defendant  within  a  few  minutes 
after  the  shooting  which  had  occurred  at  about  5 
o'clock  p.  M.  and  he  saw  no  evidence  of  intoxication. 
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The  testimony  of  Mrs.  Martha  Hansen  was  probably 
more  appropriately  a  part  of  the  state's  case  in  chief; 
and  yet  it  must  be  apparent  that  the  defendant  was 
not  prejudiced  in  the  slightest  degree  by  reason  of  the 
reception  of  the  evidence  in  rebuttal  instead  of  in 
chief. 

19.  After  inost  of  the  evidence  for  both  the  state  and 
the  defendant  had  been  introduced,  the  district  attpr- 
ney  recalled  Luigi  Beggi  in  rebuttal  and  the  following 
questions  were  asked  by  the  state  and  the  following 
answers  given  by  the  witness : 

**Q.  Ask  him  if  his  uncle — ask  him  if  Davie  is  his 
uncle  T 

"A.  No. 

''Q.  Ask  him  if  he  knows  anything  about  the  time 
Eosie  got  a  revolver  and  was  going  to  kill  his  uncle  T 

^^A.  Yes,  sir. 

^*Q.  Ask  him  to  tell  the  jury  about  thatt 

**A.  Yes;  Davie's  brother  was  cleaning  land  and 
Rosie  came  up  and  told  him — Eosie  said  if  he  should 
not  take  back  the  words  he  said  she  would  shoot  him. 

**Q.  Ask  him  if  she  got  a  gun  after  himt 

**A.  I  didn't  see  it.    But  he  told  me  that  she  had  it. 

*'Q.  Did  he  see  itt 

VA.  No,  sir.    My  father  was  there. 

*'Q.  Did  Eosie  tell  you  thatt. 

^'A.  No,  sir." 

There  is  but  little  evidence  in  the  record  referring 
to  the  relationship  of  Luigi  Beggi,  but  we  do  read  in 
the  transcript,  however,  that  Eosa  Merlo  in  her  testi- 
mony  refers  to  ''Louie  Beggi"  as  ''my  cousin";  and 
hence  if  "Louie  Beggi"  is  the  same  person  as  "Luigi 
Beggi"  there  is  affirmative  testimony  that  Joseph 
Merlo  was  not  an  uncle  of  Luigi  Beggi.  At  any  rate 
there  is  not  one  word  of  evidence  to  indicate  that 
Joseph  Merlo  was  an  uncle  of  the  witness;  nor  is  it 
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claimed  by  the  state  that  such  was  in  truth  the  rela- 
tionship. The  answer  of  the  witness  would  affirma- 
tively indicate  that  Rosie,  the  defendant,  addressed 
her  threat  to  her  father's  brother.  Moreover,  this 
testimony  of  Luigi  Beggi  was  doubly  incompetent  be- 
cause he  did  not  **see  if  but  had  only  heard  about 
it.  It  is  plain  that  this  testimony  of  Luigi  Beggi 
about  what  the  defendant  did  and  said  was  not  compe- 
tent for  any  purpose;  and  when  we  remind  ourselves 
that  any  evidence  tending  to  show  that  one  rather  than 
the  other  was  the  probable  aggressor  on  the  day  of  the 
homicide  would  operate  as  an  important  factor  in  the 
deliberations  and  conclusions  of  the  jurors,  it  can  at 
once  be  seen  that  this  incompetent  testimony  of  Luigi 
Beggi  was  highly  prejudicial  to  the  substantial  rights 
of  the  defendant.  The  reception  of  this  incompetent 
evidence  compels  a  reversal  of  the  judgment.  It  is 
not  necessary  to  determine  the  extent  of  the  power 
conferred  upon  the  Supreme  Court  by  Article  VII, 
Section  3  of  the  State  Constitution,  for  the  reason  that 
what  was  said  abbut  the  evidence  in  State  v.  Rader,  62 
Or.  37,  41  (124  Pac.  195),  is  equally  applicable  to  the 
record  presented  on  this  appeal.  We  do  not  find  it 
necessary  to  discuss  any  other  assignments  of  error 
because  some  of  them  are  without  merit  and  the  ques- 
tions involved  in  others  will  probably  not  occur  on  a 
retrial. 

The  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial. 

BENNETT,  J.,  Concurring  in  Part.— I  concur  in  the 
result  announced  in  the  opinion  of  Mr.  Justice  Habris. 
I  also  concur  with  his  opinion  as  to  the  grounds  upon 
which  that  result  was  reached,  and  agree  as  to  what  is 
said  in  regard  to  the  impeachment  of  the  witness, 
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Luigi  Beggiy  and  as  to  the  general  question  as  to 
whether  or  not  a  party  calling  a  witness,  who  has 
simply  testified  to  a  negative,  may  impeach  him  by 
showing  that  he  has  made  at  other  times  aflSrmative 
statements,  which  are  inconsistent  with  his  denial  of 
knowledge  on  the  stand,  and  which,  if  testified  to, 
wonld  have  been  material  evidence  in  the  cause. 

As  I  understand  it,  the  rule  is  well  settled  in  this 
state  and  generally,  that  a  party  calling  a  witness,  who 
simply  says,  in  relation  to  a  given  matter,  that  ''I 
don't  know"  or  that  **I  don't  remember*'  cannot  im- 
peach his  own  witness  by  showing  that  he  has  made 
statements  at  other  times,  that  he  did  know,  and  has 
related  facts  favorable  to  the  cause  of  the  party  call- 
ing him. 

In  Lmgford  v.  Jones,  18  Or.  307,  326  (22  Pac.  1064), 
Chief  Justice  Thaybb,  delivering  the  opinion  of  the 
court,  said: 

*^  Section  838,  Civil  Code,  permits  the  party  intro- 
ducing a  witness  to  contradict  him  by  other  evidence, 
and  to  show  that  he  has  made  at  other  times  state- 
ments inconsistent  with  his  present  testimony;  but 
that  section  does  not  allow  the  party  to  inquire  about 
matters  regarding  which  the  witness  horS  not  given  any 
testimony,  or  testimony  of  a  weak  and  unsatisfactory 
character,  and  then  prove  his  statements  made  at  an- 
other time  in  reference  to  such  matters.  The  intent 
of  the  provision  was  to  allow  a  party  producing  a  wit- 
ness who  testifies  adversely  to  him  regarding  some 
matter  which  directly  affects  the  merits  of  the  case,  to 
impeach  such  testimony  in  the  manner  there  pointed 
out.  The  object  of  the  section  was  to  prevent  the 
party  from  being  prejudiced  by  the  evidence  of  his 
own  witness.  He  may,  of  course,  call  his  attention  to 
any  statements  he  may  have  made  at  other  times,  for 
the  purpose  of  refreshing  his  memory,  but  he  has  no 
right  to  ask  him  about  his  having  made  some  state- 
ment at  another  time,  favorable  to  the  party's  side  of 
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the  case,  which  the  witness  has  given  no  testimony  in 
regard  to;  nor,  a  fortiori,  to  prove  what  that  state- 
ment was.  The  Code  certainly  did  not  intend  to  per- 
mit a  party  to  get  in  testimony  as  a  makeweight,  in 
support  of  his  cause  of  action  or  defense,  by  such  a 
course ;  and  that  evidently  is  the  character  of  the  said 
statement.  To  allow  a  party,  after  calling  him  as  a  wit- 
ness and  failing  to  elicit  from  him  any  advantageous 
testimony,  to  prove  that  the  witness  at  some  other 
time  and  place  had  made  statements  favorable  to  the 
claim  of  the  party,  is  a  strange  mode  of  securing  proof. 
It  would  be  a  kind  of  evidence  which  I  could  not  dis- 
tinguish from  hearsay.  Counsel  for  appellant  cited  a 
number  of  authorities  to  show  that  such  a  course  was 
not  permissible;  but  I  think  that  the  bare  statement 
of  the  proposition  is  a  sufficient  refutation  of  its  cor- 
rectness. If  it  were  proper,  a  case  could  be  made  out 
many  times  by  proof  of  what  third  persons  had  said ; 
it  would  only  be  necessary  to  call  the  persons  as  wit- 
nesses and  attempt  to  show  by  them  the  substance  of 
the  matter  embraced  in  the  statements,  and  having 
failed  in  that,  then  to  prove  what  such  persons  had 
said  at  another  time  and  place,  when  they  were  not 
under  oath,  and  obtain  the  benefit  of  that  as  direct  evi- 
dence of  the  fact.  Such  a  construction  would  enable 
parties  to  employ  as  a  sword  what  was  intended  as  a 
shield.  Instead  of  availing  themselves  of  the  benefits 
of  the  statutory  rule  in  order  to  avoid  the  effect  of 
damaging  testimony  given  against  them  by  a  witness 
called  to  prove  a  fact  in  their  favor,  they  could  make 
use  of  it  for  the  direct  purpose  of  establishing  the  fact. 
It  is  enough  to  say  that  the  legislature  never  intended 
by  said  provision  of  the  Code  to  adopt  any  such 
absurdity.  *' 

This  opinion  was  quoted  ;with  approval  by  Mr.  Jus- 
tice MooKE  in  State  v.  Steeves,  29  Or.  85  (43  Pac.  947), 
in  a  very  carefully  prepared  opinion,  in  which  that 
learned  and  careful  Jurist  adds : 
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**  The  rule  appears  to  be  well  settled  that  a  party 
cannot  impeach  his  own  witness  by  showing  he  had 
made  statements  inconsistent  with  the  testimony  given 
at  the  trial,  unless  the  testimony  ^0  given  be  material 
.and  prejudicial  to  the  interests  of  the  party  calling 
him/' 

And  in  State  v.  Yee  Gueng,  57  Or.  509  (112  Pac. 
424),  Mr.  Justice  King,  delivering  the  opinion  of  the 
court,  quotes  both  of  the  preceding  cases  with  entire 
approval,  and  says : 

"Applying  the  rule  thus  announced  to  the  case  in 
hand,  it  will  be  observed  that  the  witness  gave  no  tes- 
timony directly  adverse,  or  prejudicial  to  the  state. 
He  was  asked  whether  certain  conditions  existed,  and 
the  tenor  of  his  responses  was  to  the  effect  that  he  did 
not  know,  or  could  not  furnish  the  desired  informa- 
tion, *  *  it  was  merely  testimony  of  a  'weak  and  un- 
certain character'  such  as  adverted  to  in  Lang  ford  v. 
Jones,  and  suggested  in  State  v.  Steeves  *  *  Nor  can 
the  fact  that  the  former  statements  were  made  under 
oath  change  the  rule,  for  the  accused  in  this  case, 
although  jointly  indicted  with  Lem  Woon,  was  not  on 
his  trial  at  that  time,  was  not  present  when  the  state- 
ments were  made,  and  had  he  been  present  would  have 
had  no  opportunity  to  cross-examine  the  witness  or  to 
dispute  his  assertions.'' 

This  is  also  the  rule,  as  I  read  the  reports,  laid  down 
generally,  and  almost  universally,  in  the  decisions  of 
the  courts  of  other  states 

In  Commonwealth  v.  Welsh,  70  Mass.  (4  Gray)  535, 
it  appears  from  the  statement  of  the  case,  that— 

*  *  The  witness  testified  with  a  great  deal  of  reluc- 
tance, and  showed  a  strong  disposition  to  conceal  the 
facts  which  he  knew,  and  evaded  the  questions  put  to 
him  by  the  District  Attorney. ' ' 

He  was  asked  the  following  question : 
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**Q.  Did  yon  not  swear  before  the  grand  jury  that 
yon  did  know  the  defendant's  business,  and  that 
you  did  know  where  the  defendant's  shop  was  situ- 
ated •  •  t 

*  *  The  district  attorney  assigned  no  reason  for  putting 
the  question,  and  the  court  gave  no  reaaon  for  allow- 
ing it,  nor  was  their  any  explanation  made  by  court 
or  counsel/' 

The  court,  by  Shaw,  Chief  Justice,  says : 

**The  evidence  of  what  the  witness  testified  before 
the  grand  jury  ought  not  to  have  been  received.  It 
bore  upon  no  question  pertinent  to  the  issue.  It  was 
not  to  neutralize  the  effect  of  evidence  given  by  the 
•witness  against  the  party  calling  him ;  for  the  witness 
had  given  none.  It  could  only  be  to  disparage  the  wit- 
ness, and  show  him  unworthy  of  credit  with  the  jury, 
which  was  inadmissible.'* 

The  Supreme  Court  of  Kentucky  in  Baylor  v.  Com- 
monwealth (Ky.),  (33  S.  W.  185,  186),  says: 

*  *  Nor  can  a  witness  who  fails  to  testify  to  substan- 
tive facts  be  OrShed  if  he  has  not  m/ide  statements  to 
others  out  of  court,  that  such  facts  exist,  for  the  pur- 
pose of  proving  that  he  had  made  such  statements,  as 
that  would  transform  declarations  made  out  of  court, 
and  not  under  the  sanction  of  an  oath,  into  substantive 
testimony. 

In  Rickerson  v.  State,  106  Ga.  391,  392  (33  S.  E. 
639),  the  prosecution  was  for  seduction.  The  defend- 
ant called  a  witness  who,  upon  his  examination,  testi- 
fied that  he  had  never  had  intercourse  with  the  female 
in  question.  Counsel  for  the  accused  then  offered  to 
impeach  his  statement,  and  the  court  said : 

''While  under  our  statute*  (Civil  Code,  5290)  a  party 
may  impeach  a  witness  voluntarily  called  by  him, 
where  he  can  show  to  the  court  that  he  has  been  en- 
trapped by  the  witness  by  a  previous  contradictory 
statement,  yet  this  rule  is  not  applicable  where  the  tes- 
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timony  of  the  witness  is  not  prejudicial  to  such  party, 
la  such  case  the  credibility  of  the  witness  is  immate- 
rialy  as  he  has  done  no  damage.  The  mere  failure  of 
a  witness  to  testify  to  facts  supposed  to  be  beneficial 
to  the  party  introducing  him  and  which  were  expected 
to  be  proved  by  him  does  not  come  within  the  reason 
or  policy  of  the  rule.*' 

In  Nathm  v.  State,  131  Ga.  48  (61  S.  E.  994),  the 
court  approved  the  Bickerson  case  and  followed  the 
same. 

To  the  same  effect  is  State  v.  Reed,  60  Me.  550; 
People  V.  Creeks,  141  Cal.  529  (75  Pac.  101) ;  In  re  DoU 
heer's  Estate,  153  Cal.  652  (96  Pac.  266, 15  Ann.  Cas. 
207) ;  Commonwealth  v.  Bavarian  Bluing  Co.,  26  Ky. 
Law  Rep.  121  (80  S.  W.  772). 

In  40  Cyc.  2696,  the  rule  is  stated  thus : 

**The  mere  fact  that  a  witness  has  failed  to  testify 
as  expected  does  not  warrant  impeaching  him  by  proof 
of  prior  statements  in  conformity  to  what  he  was  ex- 
pected to  testify;  but  proof  of  prior  contradictory 
statements  of  a  party's  own  witness  is  admissible  only 
where  the  witness  has  given  affirmative  testimony  hos- 
tile or  prejudicial  to  the  party  by  whom  he  was  called ; 
and  in  such  case  the  proof  must  be  confined  to  contra- 
dictions of  the  testimony  of  the  witness  which  is  injuri- 
ous to  the  party  seeking  to  impeach  him. ' ' 

Indeed,  the  only  exceptions  to  the  universality  of 
this  rule  seem  to  be  a  few  cases  where  the  court  has 
failed  to  distinguish  between  the  materiality  of  the  tes- 
timony actually  given  by  the  witness  in  the  same  trial 
in  which  he  is  sought  to  be  impeached,  and  the  mate- 
riality of  the  proposed  statements  made  by  the  wit- 
ness, out  of  court,  or  in  some  other  proceedings, 
where  the  adverse  party  had  no  opportunity  to  cross- 
examine. 
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The  only  discordant  note  among  the  cases  in  onr 
own  state  that  I  have  been  able  to  find  is  the  opinion 
of  Mr.  Chief  Justice  Bean  in  State  v.  McDaniel,  39  Or. 
161  (65  Pac.  520).  We  all  have  great  respect  for  the 
opinions  of  this  learned  and  careful  Jurist,  but  his 
opinion  in  the  McDaniel  case  seems  to  have  been  based 
upon  the  theory  that,  as  the  facts  which  the  witness 
had  stated  out  of  court,  would  have  been  material  if 
they  had  been  followed  by  his  statements  at  the  trial, 
the  denial  of  knowledge  in  relation  to  such  facts  by  the 
witness,  would  be  **  adverse  testimony '^  and  would  en- 
title the  party  calling  the  witness  to  impeach  him  by 
contradictory  statements  in  relation  thereto,  even  if 
the  actual  testimony  of  the  witness  in  court  was  purely 
negative.  For  myself,  I  cannot  6ee  how  the  opinion  in 
the  McDaniel  case  can  possibly  be  reconciled  with  the 
rule  in  the  Langford  case,  the  Steeves  case,  and  the 
case  of  Yee  Gueng,  or  with  the  rule  so  universally 
adopted  in  other  states. 

It  is  well  settled  in  this  state  that  the  party  calling 
a  witness  vouches  for  his  truthfulness  and  credibility : 
Chance  v.  Graham,  76  Or.  199  (148  Pac.  63) ;  Sabinv. 
Kyniston,  81  Or.  358  (159  Pac.  69). 

In  this  case  the  facts  sought  to  be  proved  by  the 
state  from  the  lips  of  Beggi  were  that,  in  the  quarrel 
between  the  defendant  and  the  deceased,  part  of  which 
he  had  witnessed,  the  defendant  had  ''started  the  quar- 
rel.^* As  to  this  the  witness,  who  was  called  by  the 
state,  testified  that  '*He  did  not  know"  as  to  that.  He 
then  testified  as  follows: 

*'Q.  Do  I  understand  you  to  say  that  you  do  not 
know  who  started  the  quarrel  when  they  started  to 
quarrel  T 

'^A.  No.  •  • 

''Q.  You  remember  being  in  the  grand  jury  room, 
don't  you t 
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**A.  Yes,  sir. 

*  *  Q.  When  this  case  was  being  investigated,  you  re- 
member that  time! 

'*A.  Yes,  sir. 

**Q.  And  the  grand  jury  and  myself  being  present, 
didn't  you,  at  that  time  and  place  in  the  first  part  of 
November,  I  think  it  was,  make  the  following  state- 
ment: 'All  the  time  they  had  trouble,  yes,  sir;  I  know 
it,  all  the  time  they  had  trouble,  Bosa  all  the  time 
started  it,  she  started  it  first,  some  time  Joe  run  awa^r 
outside,  some  time  she  drink  too  much.'  '' 

To  this  there  was  an  objection  that  it  was  an  attempt 
to  impeach  the  state's  own  witness,  which  objection 
was  overruled  by  the  court  and  the  district  attorney 
was  permitted  to  proceed  as  follows : 

*'Q.  Didn't  you  say  that  at  that  time  and  placet 
**A.  I  think  so. 
**Q.  You  think  you  said  that! 
%     **A.  Yes,  sir. 
**Q.  Was  it  true 
**A.  I  guess  so. 
*'Q.  Was  it  or  not  truet 
**A.  Well,  that  is  true." 

I  cannot  agree  that  the  effect  of  this  testimony  was 
not  to  impeach  the  witness,  simply  because  other  wit- 
nesses were  not  called  for  that  purpose.  Anything 
which  tends  to  discredit  a  witness,  either  on  account 
of  his  bias,  inaccurate  memory  or  untruthfulness, 
tends  to  impeach  his  testimony  to  that  extent.  It  im- 
peached Beggi,  it  seems  to  me,  just  as  fully,  to  show 
by  his  own  evidence,  that  he  had  made  previous  incon- 
sistent statements,  as  it  would  to  have  called  other 
witnesses  to  show  the  same  contradictory  statements. 
It  would  be  the  fact  that  he  had  made  these  contradic- 
.  tory  statements,  and  not  the  manner  of  proving  them, 
which  would  impeach  the  credibility  of  his  testimony. 
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As  to  the  admissibility  of  this  testimony  for  the  pur- 
pose of  refreshiiig  the  memory  of  the  witness,  I  agree 
that  nnder  the  rule  established  in  this  state,  the  pre- 
liminary questions  as  to  his  testimony  before  the  grand 
jury,  with  proper  safeguards  to  prevent  it  being  con- 
sidered by  the  jury  as  substantive  evidence,  and  after 
the  proper  foundation  had  been  laid,  might  have  been 
admissible,  for  that  purpose. 

But  here  there  were  no  safeguards,  and  from  the 
record  I  do  not  think  the  contradictory  statements 
were  offered  or  received  **to  refresh  the  memory.  *' 
There  was  no  statement  of  any  such  special  or  prelim- 
inary purpose,  either  by  the  district  attorney  or  the 
court.    The  form  of  the  question  was  suggestive  of 
impeachment  and  was  the  form  usually  employed  for 
laying  the  foundation  for  impeachment  by  other  wit- 
nesses.   There  was  absolutely  no  foundation  for  re- 
freshing the  memory  of  the  witness.    No  suggestion 
that  the  witness  had  forgotten,  and  no  attempt  to  show 
that  his  memory  of  the  transaction  was  fresh  at  the 
time  of  his  testimony  before  the  grand  jury,  which 
must  have  been  over  a  month,  and  probably  many 
months — ^possibly  even  years — after  these  quarrels  he 
had  been  testifying  about.    He  said  he  had  worked  for 
the  Merlos  several  years — '*a  few  days  each  year" — 
and  it  was  during  these  years  that  these  quarrels 
occurred. 

The  only  express  provision  in  our  statutes  for  re- 
freshing the  memory  of  a  witness  at  all  is  in  the  case 
of  written  memoranda,  and  in  such  case  it  is  carefully 
provided  that  it  must  be  made,  *'at  the  time  when  the 
fact  occurred  or  immediately  thereafter,  or  at  any 
other  time,  when  the  fact  was  fresh  in  his  memory^*: 
Section  859,  L.  0.  L. 
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This  rule,  I  think,  is  not  an  arbitrary  one,  but  is 
taken  from  the  common  law,  and  is  based  upon  cen- 
turies of  judicial  experience  and  observation.  The 
reason  of  it  i^  just  as  applicable  to  oral  statements. 
Indeed,  the  reasons  for  a  strict  rule  are  far  greater, 
in  the  case  of  oral  statements,  and  the  danger  to  the 
adverse  party  far  more  imminent,  for  in  the  case  of 
written  memoranda,  it  does  not  go  before  the  jury  at 
all  (except  at  the  option  of  the  party  against  whom  it 
is  used)  and,  therefore,  there  is  no  risk  of  the  jury  giv- 
ing it  substantive  consideration,  which  is  always  so 
great  a  danger  to  the  rights  of  the  adverse  party,  in 
the  case  of  oral  statements.  Such  rule  ought  to  be 
especially  applicable,  where  the  alleged  statements 
were  made  before  a  secret  tribunal  like  a  grand  jury, 
where  the  proceedings  are  only  known  to  the  district 
attorney,  and  the  members  of  the  grand  jury  who  are 
sworn  not  to  disclose  the  same ;  and  where  the  defend- 
ant had  no  right  to  be  present,  and  cannot  know  by 
what  irregular  means  or  leading  or  coercive  questions 
the  statements  were  secured. 

This  question  was  squarely  before  the  Supreme 
Court  of  the  United  States  in  Putnam  v.  United  States, 
162  U.  S.687  (40  L.  Ed.  1118,  16  Sup.  Ct.  Rep.  923), 
which  was  a  case  on  all-fours  with ' this  case.  Ther^, 
a  witness  called  by  the  government,  had  been  asked : 

**Q.  Did  he  ever,  at  any  time,  tell  you  what  he  had 
done  with  these  bonds  t 
**A.  Not  that  I  now  recollect.'* 

Thereupon  the  attorney  for  the  government  stated: 

"I  propose  to  ask  this  witness  a  leading  question, 
because  I  am  taken  by  surprise  at  his  answer  after  his 
testimony  before  the  grand  jury,  and  I  wish  to  ask  him 
if  he  did  not  testify  to  certain  things  before  the  grand 
jury." 

92 
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This  was  allowed  over  the  exception  of  the  defend- 
ant, whereupon  the  witness  was  asked : 

''Q.  *  *  Do  you  not  recollect  that  you  testified  be- 
fore the  grand  jury  that  when  you  discovered  those 
bonds  were  gone,  you  went  to  Boston  and  learned  that 
Mr.  Putnam  had  them,  and  that  he  acknowledged  to 
you  that  he  had  those  bonds  on  the  3d  of  August  f  Did 
you  not  so  testify  be^fore  the  grand  jury! 

*'A.  If  it  is  a  matter  of  record  I  suppose  it  is  so.  *  • 

' '  Q.  I  am  asking  if  you  did  not  so  testify  before  the 
grand  jury? 

''A.  If  it  is  a  matter  of  record,  I  do  not  dispute  the 
record.  *  * 

''Q.  Let  me  refresh  your  recollection  a  little  fur- 
ther. Did  you  testify  before  the  grand  jury  that  you 
said  to  him  something  about  the  bond,  and  he  said, 
'Mr.  Dorr,  I  will  state  to  you,  I  am  not  going  awayf ' 

^'A.  Yes,  sir,  I  did.  *  • 

*'Q.  And  did  he  not  say,  *I  will  get  the  bonds  for  you 
as  soon  as  I  can't 

**A.  Yes,  I  can  assent  to  that." 

The  court  held  this  was  error,  treating  the  evidence 
as  covered  by  exactly  the  same  rule,  as  if  it  had  been 
a  written  memorandum,  the  court  in  an  opinion  by  Mr. 
Justice  White,  now  Chief  Justice,  saying : 

*  *  The  very  essence,  however,  of  the  right  to  thus  re- 
fresh the  memory  of  the  witness,  is  that  the  matter 
used  for  that  purpose  be  contemporaneous  with  the 
occurrences  as  to  which  the  witness  is  called  upon  to 
testify.  Indeed,  the  rule  which  allows  a  witness  to 
refresh  his  memory  by  writings  or  memoranda,  is 
founded  solely  on  the  reason  that  the  law  presupposes 
that  the  matters  used  for  the  purpose  were  reduced  to 
writing  so  shortly  after  the  occurrence,  when  the  facts 
were  fresh  in  the  mind  of  the  witness  that  he  can,  with 
safety,  be  allowed  to  recur  to  them  in  order  to  remove 
any  weakening  of  the  memory.  *  *  It  is  well  settled 
that  memorandum  are  inadmissible  to   refresh   the 
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memory  of  a  witness  unless  reduced  to  writing  at  or 
shortly  after  the.  time  of  the  transaction  and  while  it 
must  have  been  fresh  in  his  memory.^' 

See,  also,  Commonwealth  v.  Bavarian  Bluing  Co.,  26 
Ky.  Law  Rep.  121  (80  S.  W.  772) ;  Commonwealth  v. 
Welsh,  70  Mass.  (4  Gray)  535;  Commonwealth  v. 
Blood,  77  Mass.  (11  Gray)  74. 

It  seems  to  me  that  this  is  the  true  rule,  and  is  in  en- 
tire harmony  with  the  rule  established  by  our  statute, 
and  by  the  conunon  law,  where  the  attempted  refresh- 
ment of  memory  is  by  a  writing. 

Here,  as  we  l\ave  seen,  there  was  no  such  founda- 
tion— ^no  suggestion  of  a  purpose  to  refresh  the 
memory.  The  form  of  the  question  was  suggestive 
of  impeachment.  I  cannot  resist  the  conclusion,  that 
the  evidence  was  offered  and  received,  as  substantive 
evidence,  for  the  purpose  of  impeaching  the  witness, 
and  incidentally  getting  before  the  jury  in  the  trial 
court  the  evidence  given  by  the  witness,  before  the 
grand  jury,  when  the  defendant  was  not  present.  This 
conclusion  seems  to  ine  to  be  further  strengthened  by 
the  manner  in  which  the  district  attorney  used  the  evi- 
dence  after  he  had  compelled  the  witness  to  admit  that 
he  had  made  the  statements.  He  did  not  follow  it  up 
by  asking,  '*What  do  you  say  nowf  or  "What  is  your 
memory  now,  after  being  refreshed,  as  to  who  did 
start  the  quarrel t^'  Oil  the  contrary,  his  form  of 
questions  was  still  directed  toward  impeachment. 

**Q.  Didn't  you  say  [that]  at  that  time  and  placet 

**A.  I  think  so. 

''Q.  Was  it  true! 

**A.  I  guess  so. 

**'Q.  Was  it  or  not  truet 

**A.  Well,  that  is  true/' 
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it  does  not  seem  to  me  that  an  attorney  for  either 
party  to  a  litigation  has  a  right  to  put  a  witness  on 
the  stand  and  vouch  for  his  credibility,  and  then,  when 
the  witness  does  not  testify  as  strongly  as  he  expects, 
to  assume  that  he  is  lying,  and  proceed  to  get  him  in  a. 
corner  and  by  impeachment  and  threats  of  impeach- 
ment, drive  and  coerce  him  to  testify  to  things,  as  to 
which  he  now  says  in  court  that  he  has  no  knowledge ; 
and  then  defend  it  on  the  theory  that  he  had  a  right 
to  refresh  the  memory. 

The  rules  of  evidence  are  for  the  elucidation  of  truth, 
but  they  are  also  framed  to  protect  the  parties  and  to 
prevent  the  poisoning  of  the  mind  of  the  jury  by  hear^ 
say  testimony  and  declarations  out  of  court.  An 
honest  witness  (and  the  district  attorney  in  this  case 
vouched  for  the  honesty  of  this  witness)  who  is  trying 
to  tell  the  exact  truth,  may,  when  confronted  with  some 
hasty  or  inaccurate  statement  he  has  previously  made, 
find  himself  very  much  embarrassed;  and  if  he  is 
threatened  with  the  disgrace  of  impeachment,  and 
happens  to  be  ignorant  or  timid,  and  unable  to  explain 
himself,  may,  if  he  is  cornered  close  fenough  by  re- 
peated questions,  be  willing,  in  sheer  desperation,  to 
answer  *'yes"  to  any  question,  if  he  thinks  that  an- 
swer will  relieve  him  from  the  distressing  situation. 

In  State  v.  Steeves,  29  Or.  85  (43  Pac.  947),  it  is  said 
by  Mr.  Justice  Moore,  in  relation  to  the  introduction 
of  such  evidence,  that : 

''Courts  should  carefully  guard  against  its  abuse, 
by  the  party  producing  the  witness.'^ 

I  think,  where  a  party  desires  to  ask  his  own  wit- 
ness about  contradictory  statements,  for  the  purpose 
of  refreshing  his  memory,  he  should  lay  the  proper 
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foundation  and  state  that  the  evidence  is  offered  for 
this  special  purpose;  and  if  he  does  not,  the  presump- 
tion is  that  he  offers  it  as  substantive  evidence,  to  go 
to  the  jury  for  the  purpose  of  impeachment,  and  the 
adverse  party  has  a  right  to  so  assume,  and  frame  his 
objection  upon  that  ground. 

I  also  think,  where  the  evidence  is  offered  for  such 
purpose,  that  the  examination  should  stop,  as  to  such 
statements,  when  the  attention  of  the  witness  has  been 
called  thereto;  and  that  the  party  calling  him  should 
not  be  allowed  to  make  such  hearsay  statements  sub- 
stantive, by  attempting  to  prove  that  they  were  true. 
Having  refreshed  the  memory  of  the  witness,  he 
should  then  revert  back  to  the  original  examination, 
and  ask  the  witness  to  state  the  facts  as  he  now  re- 
members them. 

In  Trammell  v.  McDade,  29  Tex.  361,  the  court  says : 

**It  is  difficult  to  conceive  of  a  more  objectionable 
form  of  putting  a  question  to  a  witness,  than  is  pres- 
ent in  this  case.  His  previous  deposition  is  set  out, 
*  *  and  the  substance  of  the  last  interrogatory  is  to 
know  if  the  first  answers  were  true  according  to  the 
recollection  of  the  witness,  at  the  time  of  giving  the 
first  answers,  and  the  witness  answers  that  the  an- 
swers first  given  were  true,  according  to  his  recollec- 
tion at  that  time.  The  deposition  was  properly  ex- 
cluded. The  witness  does  not  propose  to  give  his 
recollection  at  the  time  of  testifying,  except  by  refer- 
ence to  the  first  deposition,  and  his  belief  that  his  first 
answers  were  true  when  made.*^ 

In  short,  it  seems  clear  to  me  that  the  contradictory 
statements  in  this  case  were  offered,  received  and  con- 
sidered by  the  jury,  for  the  purpose  of  impeachment 
and  as  substantive  evidence,  which  was  improper  and 
prejudicial;  and  that  the  claim  now,  that  they  were 
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admissible  to  *' refresh  the  memory/'  is  a  mere  after- 
thought and  cover  for  the  real  purpose. 

In  such  a  case  the  language  of  Judge  Thaybb  in  the 
Langf  ord  case  is  particularly  applicable : 

**The  Code  certainly  did  not  intend  to  permit  a 
party  to  get  in  testimony,  as  a  make  weight  in  sup- 
port of  his  cause  of  action  or  defense,  by   such  a 


course. 


tf 


IN  I)  E  X. 


INDEX. 


ABATEMENT  AKD  REVIVAL. 

Atetemeot   and  Bevlval  —  Anotlier  Action   Pending  —  IdMititj  of 
OausM  of  Action. 

1.  A  mortgage  foreelbsure  suit  is  not  abated  hj  a  pending  suit 
for  partition  of  the  mortgaged  premises  brought  by  the  mortgagor 
and  to  which  the  mortgagee  was  made  a  party  defendant,  the  pro- 
cedure for  foreclosure  under  Sections  422-434,  L.  O.  h,,  affording 
greater  relief  to  the  mortgagee  than  he  could  obtain  in  a  partition 
suit,  which  is  intended  to  adjust  rather  than  enforce  the  rights  of 
parties,  and  under  which  no  personal  decree  against  the  debtor  could 
be  obtained.     (Ukase  Iny.  Go.  v.  Smith,  337.) 

« 

Abatement  and  Beviralr-^Other  Action  Pending. 

2.  Lig  pendens  is  not  a  good  plea  unless  the  judgment  in  the  first 
action,  in  affording  the  same  or  greater  relief,  would  bar  a  judgment 
in  the  second.    (I^ase  Iny.  Go.  ▼.  Smith,  337.) 

ACOIDEKT  IN8nBANC& 
Bee  Insurance. 

AOOOMPLIOEa. 
Bee  Griminal  Law,  8. 

AOOOUNTIKa. 

See  Attorney  and  Glient,  5,  6. 
See  Brokera,  9. 
See  Partnership,  1. 

ACTION.  ' 

Action — Contract  or  Tort 

1.  A  complaint  held  to  state  a  cause  of  action  in  damages  for 
fraud  and  deceit,  and  not  one  on  the  theory  that  the  original  con- 
tract had  been  deviated  from  to  such  an  extent  that  it  was  not  con- 
trolling on  the  parties,  and  that  there  was  a  new  contract  iniplied 
to  pay  fair  or  reasonable  value  of  work  done.  (Multnomah  County  v. 
Standard  Am.  Dredging  Go.,  261.) 

Action — ^Equitable  Def  ensea  in  Action  at  Law. 

2.  Section  390,  L.  O.  !«.,  as  amended  by  act  of  February  13,  1917, 
providing  that  defendant  in  law  action  who  is  entitled  to  equitable 
relief  "may  set  such  matter  up  by  answer/'  does  not  compel  litigant 
to  interpose  equitable  defenses  in  law  action,  but  permits  him  to  try 
out  defenses  at  law,  and,  if  unsiuccessful,  urge  grounds  for  equitable 
relief  by  proper  suit.     (Churchill  v.  Meade,  626.) 

See  Abatement  and  Bevival,  1,  2. 
See  Brokers,  8. 
Bee  Contracts,  !• 
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See  Evidence,  11,  12. 

See  Jury,  1. 

Bee  Landlord  and  Tenant,  1. 

See  Limitation  of  Actions,  1. 

See  Municipal  Corporations,  11,  22-261 

See  Parties,  1. 

See  Pleading,  12. 

See  Quieting  Title,  L 

Action  for  Alienation  of  AlToctionM. 

See  Evidence,  6,  7. 

See  Husband  and  Wife,  l-d. 

ADMISSIOV. 

See  Pleading,  0. 

Failure  to  Answer  Letter. 
See  Evidence,  9. 

ADVEB8E  POS8E88IOV. 

See  Easements,  7* 

AFFIDAVIT. 

See  Appeal  and  Error,  16. 

See  Fraudulent  Conveyances,  2. 

AFFIBBfANOB. 

Not  a  Waiver  of  Claim  for  Damages  Oansed  by  Ftaod. 
See  Contracfe,  1. 

AGENOT. 

'  See  Brokers,  6,  7. 
See  Principal  and  Agent,  3. 

ABGBNDICENT. 

Kunc  Pro  Tone  Amendment  of  Betnxn. 

See  Divorce,  3-^. 

See  Process,  1.  ^ 

To  Oonf(Jhn  to  Proof. 
See  Equity,  1. 

When  Error  to  Permit  Amendment  to  Answer. 
See  Pleading,  5. 

Amendment  to  Oomplaint  in  Action  on  Sewer  Oontnct 
See  Pleading,  12. 

APPEAL  ANDEBROB. 

Ai>peal  and  Error — Objections  not  Urged  Below-^onsideration. 

I.     The  court  on  appeal  cannot  consider  objections  to  majority  re- 
port of  referees,  appointed  to  make  partition,  not  urged  before  the  Cir- 


cuit  Court.     (Meyers  v.  Eichler,  1.) 
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Appeal  and  Error— Appeal  from  '^Decree  by  Confession.'' 

2.  A  decree  entered  pursuant  to  stipulation  that  pro  forma  decree 
may  be  entered  "without  prejudice  to  either  party  on  the  appeal  of 
this  case"  is  not  a  ''decree  by  confession"  within  Section  549,  L.  O.  L.| 
authorizing  appeals  from  decrees  other  thafa  decrees  by  confession. 
(Graham  v.  Graham,  6.) 

Appeal  and  Error— Review— /Contradictory  Eyidence. 

3.  Efvidence  that  is  contradictory  and  very  evenly  balanced  will 
not  be  reviewed  on  appeal.     (Rogers  v.  Wills,  16.) 

Appeal  and  Error— Beview— -Findings  of  Court. 

4.  Findings  of  court  which  tried  a  case  without  a  jury  on  appeal 
must  be  deemed  and  treated  as  the  verdict  of  a  jury.  (Cash  v.  Port- 
land By.  L.  ft  P.  Co.,  81.) 

Appeal  and  Error— AsseflBmentfl — ^Payment  Under  Protest— Effect. 

5.  After  certain  property  was  sold  under  a  sewer  assessment  the 
owner  sued  to  quiet  title,  claiming  that  the  assessment  was  void.  The 
court  decreed  that  defendant  had  an  interest  by  reason  of  the  sale 
which  would  mature  in  the  absence  of  redemption  within  three  years, 
and  the  owner  appealed.  Pending  appeal,  fearing  the  time  for  re- 
demption would  expire,  he  paid  the  assessment  under  protest,  ex- 
pressly reserving  aU  rights  arising  from  the  appeal.  Held,  the  pay- 
ment was  not  a  waiver,  and  furnished  no  ground  for  dismissing  the 
appeal.     (Duniway  v.  Cellars-Murton  Co.,  113.) 

Appeal  aai|l  Error— Writ  of  SeTlew— Appeal-^oncorrent  Remedies. 

6.  A  party  cannot  prosecute  an  appeal  from  a  judgment  while  a 
writ  of  review  to  the  same  court  is  pending,  since  the  two  remedies, 
though  concurrent,  cannot  be  exercised  at  the  same  time.  (Cooper  v. 
Bogue,  122.) 

Ai>peal  and  Error— Cencnrrent  Bemedies— Election. 

7.  Where  plaintiff  elected  to  proceed  by  review  for  correction  of 
errors  complained  of,  it  barred  his  subsequent  appeal  for  the  correc- 
tion of  errors  of  law  as  well  as  on  his  issues  of  fact;  Section  605, 
L.  O.  L.,  making  a  writ  t>f  review  and  remedy  of  appeal  concurrent 
but  not  cumulative,  so  that  choice  of  one  is  a  waiver  of  the  other. 
(Cooper  V.  Bogue,  122.) 

Appeal  and  Error — Failure  to  File  Brief  Within  Time— Dismissal  of 
Appeal. 

8.  Where  no  brief  was  filed  by  appellant  within  twenty  days  after 
service  of  copy  of  abstract,  as  required  by  Rule  8  (173  Pac.  viii), 
and  no  reason  is  advanced  for  the  delay,  appeal  will  be  dismissed  on 
motion  of  respondent.     (Currin  v.  Crown-Willamette  Paper  Co.,  151.) 

Appeal  a»d  Error— Undertaking — Service — ^Evidence. 

9.  Notice  of  appeal  was  served  and  filed  in  the  Circuit  Court  on 
July  28th.  On  August  1st  an  undertaking  was  filed,  with  the  certifi- 
cate of  the  return  of  the  sheriff  indorsed  thereon,  to  the  effect  that 
it  was  received  on  Julv  Slst,  and  served  on  respondent  August  Ist, 
together  with  a  copy  of  the  notice  of  appeal.  The  sheriff  while  mak- 
ing an  affidavit  that  he  served  no  papers  pertaining  to  tho  appeal, 
after  service  of  notice  of  appeal  on  July  28th,  deposed  that  on  July 
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28th  appellants'  attorney  placed  in  Ms  hands  some  papers  relating 
to  the  appeal  for  service^  and  that  he  immediately  served  the  same, 
and  that,  if  an  undertaking  was  delivered  to  him,  he  served  it.  Afli- 
davits  of  the  agent  of  the  surety  on  the  undertaking  and  witnesses 
showed  that  it  was  signed  July  28th,  although  it  erroneously  bore  the 
date  July  80th,  and  that  it  was  delivered  to  the  sheriff  for  service 
on  July  28th.  Held,  that  the  return  of  service  of  the  undertaking, 
being  of  record,  was  sufficient,  as  it  was  not  overcome  by  the 
affidavits.     (Tokay  Heights  Development  Co.  y.  Hull,  159.) 

Appeal  and  Error— Bevlew — Merits. 

10.  On  a  motion  to  dismiss  defendants'  appeal,  a  question  as  to 
their  dealing  with  the  property  in  suit  involves  the  merits,  and  can- 
not be  considered.     (Tokay  Heights  Development  Go.  v.  Hull,  159.) 

Appeal  and  Error— Bevlew — Findings  of  Trial  Oonrt — Oondnsiyeneea. 

• 

11.  landings  of  t^e  trial  judge  upon  the  defense  of  fraudulent  mis- 
representations of  the  quality  and  character  of  lands  sold,  based  on 
evidence  of  witnesses  who  testified  before  the  judge,  resulting  in  a 
substantial  conflict  with  respect  to  material  issues,  must  be  given 
great  weight,  particularly  where  the  judge  visited  and  inspected  the 
premises.     (Tokay  Heights  Development  Go.  y.  Hull,  159.) 

Ajppeal  and  Error— Beview— Formal  Aasignment. 

12.  Assignment  that  court  erred  in  rendering  judgment  for  plain- 
tiff is  merely  formal,  and  need  not  be  considered.  (Northwest  Door 
Co.  V.  Lewis  Inv.  Co.,  186.) 

Appeal  and  Error— Objections  in  Lower  Oonrt— JnstractlonB. 

18.  Where  it  was  objected  that  court's  instruction  included  items 
of  damage  not  sustained  by  evidence,  objection  is  insufficient  to 
obtain  review,  where  it  failed  to  specifically  point  out  what  the  items 
were.     (Northwest  Door  Co.  v.  Lewis  Inv.  Co.,  186.) 

Appeal  and  Error— Evidence — Qnaliflcation  of  Witness — Discretion  of 
Trial  Court. 

14.  The  determination  of  the  qualification  of  a  witness  to  testify 
as  an  expert  is  within  the  sound  discretion  of  the  trial  court,  and 
will  not  be  disturbed  on  appeal,  unless  there  is  no  evidence  to  sustaiii 
the  decision.     (Northwest  Door  Co.  v.  Lewis  Inv.  Co.,  186.) 

Appeal  and  Error — Extension  of  Time  for  Filing  Transcript— Neces- 
sity of  Notice  of  Appeal. 

15.  Trial  court  has  no  jurisdiction  to  extend  time  for  filing  of  tran- 
script on  appeal  until  a  notice  of  appeal  has  been  served.  (Schultz 
V.  Walrad,  315.) 

Appeal  and  Error— Bervice  of  Notice  of  Appeal  by  Mail— AAdaylt 
on  Behearlng. 

16.  There  can  be  no  service  by  mail  of  a  notice  of  appeal  under 
Section  640,  L.  O.  L.,  unless  appellant's  attorney  resides  in  a  dif- 
ferent place  .from  the  attorney  for  respondents,  so  that  an  affidavit 
supporting  petition  for  rehearing  on  the  order  made  dismissing  the 
appeal  for  lack  of  service  of  notice  of  appeal,  which  fails  to  show 
where  the  notice  was  mailed  to  the  attorney  for  respondents  or  the 
residence  of  appellant  or  his  attorneys^  is  defective.  (Schultz  y.  WtJ- 
rad,  315.) 
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App6«l  and  Error— If  oUce  of  Appoil — Snllleleiiey.     , 

17.  Under  Section  550,  enbdiyision  1,  L.  O.  L.,  a  notice  of  appeal, 
giving  name  of  the  court  and  parties,  date  of  decree,  and  informing 
respondent  that  appellant  appeals  from  decree,  is  sufficient.  (Tucker 
V.  Nuding,  319.) 

Appeal  and  Error — ^Review — QuestionB  of  Fact — ^Direction  of  Verdict. 

18.  Where  both  plaintiff  and  defendant  rest  the  ease  and  move 
for  directed  verdict,  the  direction  of  the  court  in  that  respect  must 
be  sustained  if  any  of  the  evidence  will  support  it.  (Bugh  v.  Soleim, 
329.) 

Appeal  and  Error— Bill  of  Ezceptiona— Necessity. 

19.  That  findings  in  regard  to  witness'  fees  do  not  support  the  judg- 
ment for  costs  and  disbursements  under  Section  570,  L.  O.  L.,  is  an 
error  of  law  apparent  from  the  face  of  the  record,  reviewable  in 
absence  of  a  biU  of  exceptions.     (Ogilvie  v.  Stackland,  352.) 

Appeal  and  Error — Objectlona  Below— Assignment  of  Error-^Costs. 

20.  The  question  of  excessive  allowance  for  witnesses'  mileage  is 
raised  by  objection  to  the  allowance  of  any  fees  for  the  witnesses 
named  and  assignment  as  error  of  the  judgment  for  any  amount  for 
such  items;  the  greater  including  the  less.  (Ogilvie  v.  Stackland, 
352.) 

Appeal  and  Error — Harmless  Error— Trial  Wltbout  a  Jury— Admis- 
sion of  Incompetent  Evidence. 

21.  In  an  action  tried  by  a  court  without  a  jury,  admission  of 
irrelevant  and  incompetent  testimony,  objected  to,  is  not  prejudicial 
error,  where  no  injury  to  the  party  objecting  resulted  therefrom. 
(Puffer  V.  Badley,  360.) 

Appeal  and  Error — ^Review — ^OoniUcting  Evidence. 

22.  Finding  by  the  trial  court  is  conclusive  on  appeal,  where  there 
was  a  sharp  conflict  in  the  evidence.     (Puffer  v.  Badley,  360.) 

Appeal  and  Error  —  Bevlew  —  Nonsuit  —  Direction  of  Verdict  —  Evi- 
dence. 

23.  Appellate  court,  in  considering  appeal  where  trial  court's  action 
in  overruling  motions  for  nonsuit  and  for  a  directed  verdict  is  as- 
signed as  error,  will  assume  that  plaintiff's  testimony  is  true.  (Gnnt- 
ley  v.  Northern  Pac.  Terminal  Co.,  368.) 

Appeal  and  Bnot — ^Issues  in  Lower  Oourt — ^Defenses  not  Pleaded. 

24.  In  an  action  by  a  lessee  for  a  mine,  defendant,  who  in  framing 
his  pleading  stood  entirely  on  denials  of  the  allegations  in  plaintiff's 
complaint  and  on  the  single  affirmative  allegation  that  he  was  an  inno- 
cent purchaser  cannot  on  appeal  take  advantage  of  an  affirmative 
allegation  in  the  answer  of  the  owner  of  the  premises,  from  whom  he 
had  leased  the  mine,  that  the  plaintiff  had  aband9ned  and  forfeited 
his  lease,  the  owner*  not  appealing  from  a  judgment  in  favor  of  plain- 
tiff.    (Grant  Chrome  Co.  v.  Marks,  443.) 

Appeal  and  Error — Jnry  Findings — ^Review. 

25.  The  court  on  appeal  has  no  right  to  review  the  jury's  ilndings 
upon  the  weight  of  the  evidence.     (Schneider  v.  Tapfer,  520.) 
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Appeal  and  Error— Verdict  Based  on  PosaibUity— BeverflaL 

26.  Evidence  which  merely  suggests  a  suspicion  or  possibility  doea 
not  bring  the  case  within  Section  3  of  the  amendment  to  Const.  1910, 
Article  VII,  providing  that  no  fact  tried  by  a  jury  shall  be  re-examined 
unless  there  is  no  evidence  to  support  the  verdict,  and  a  verdict  based 
on  such  evidence  cannot  be  permitted  to  stand.  (Schneider  v.  Tapf  er, 
520.) 

Appeal  and  Error— Law  of  Case— Ruling  on  Former  Appeal— IJinita- 
tlon. 

27.  Ruling  on  former  appeal  that  demurrer  to  complaint  on  partie- 
ular  ground  was  not  well  taken  is  the  law  of  the  case,  but  its  effect 
must  be  limited  strictly  to  its  extent.     (Askay  v.  Maloney,  566.) 

Appeal  and  Error — ^Appealable  Orders — Opening  Default. 

28.  An  order  in  a  suit  for  divorce  at  a  term  subsequent  to  the  judge- 
ment by  default  opening  the  default  is  appealable  by  the  defanltin^ 
husband,  since  it  affects  a  substantial  right  and  changes  his  statna 
from  that  of  a  single  to  that  of  a  married  man.  (Wade  ▼•  Wude, 
642.) 

See  Courts,  2. 
,    See  Criminal  Law,  7. 

See  Justices  of  the  Peace,  8. 

Undertaking  on  Appeal. 

See  Justicee  of  the  Peace,  1,  2,  8. 

Question  Raised  on  AppeaL 
See  Pleading,  9. 

APPORTIONMENT. 

See  Partition,  6. 

ARBB8T. 

Arrest — ^Arrest  Without  Warrant— Bight  of  Ofllcen — Suspicion. 

1.  Under  Section  1763,  L.  O.  L.,  city  detectives  held  within  their 
rights  and  duties  when  they  arrested  without  a  warrant  in  a  saloon 
a  person  suspected  of  robbery  who  had  in  his  possession  the  stolen 
watch.     (Askay  v.  Maloney,  566.) 

ABCHITEOT. 

Acceptance  or  Rejection  by  Architect* 
See  Contracts,  3. 

ASSESSMENT. 

See  Appeal  and  Error,  5. 

See  Municipal  Corporations,  1,  2,  4. 

See  Quieting  Title,  2,  3. 

ASSIGNMENT  OF  ERROR. 

See  Appeal  and  iTrror,  20. 

ATTORNEY  AND  CLIENT. 

Attorney  and  Client — ^Notice  to  Attorney — Imputation  to  PrincipaL 

1.  Knowledge  of  an  attorney,  who  was  only  acting  for  plaintiff 
in  passing  upon  the  sufficiency  of  title  to  several  properties^  that  a 
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purchaser  of  land  from  plaintiff  through  defendant,  a  brolEer,  had 
made  a  certain  offer  for  the  land,  and  that  some  of  the  properties 
received  by  plaintiff  i]^  part  payment  for  her  land  actually  belonged 
to  the  defendant,  does  not  charge  the  plaintiff  with  constructive 
knowledge,  where  such  attorney  in  every  other  detail  was  attorney 
for  the  purchaser.     (Puffer  v.  Badley,  360.) 

Attorney  and  Client — Special  Trust — ^Falr  Dealing. 

2.  The  I<iW  requires  that  the  conduct  of  an  attorney,  when  dealing 
with  his  elient,  shall  be  characterized  by  fairnesv,  honesty  and  good 
faith.     (Kirchoff  v.  Bernstein,  378.) 

Attorney  and  Client — ^Dealings — ^Bnrden  of  Proof. 

3.  When  a  elient  challenges  the  fairness  of  a  contract  made  with 
his  attorney,  the  attorney  has  the  burden  of  showing,  not  only  that 
he  used  no  undue  influence,  but  also  that  he  gave  to  his  client  all 
the  information  and  advice  which  it  would  have  been  his  duty  to 
give,  if  he  himself  had  not  been  interested,  and  that  the  transaction 
was  as  beneficial  to  the  client  as  if  the  latter  had  dealt  with  a 
stranger.     (Kirchoff  v.  Bernstein,  378.) 

Attorney  and  Client — Contracts  for  Compensation. 

4.  A  elient  is  ordinarily  not  entitled  to  relief  from  an  agreement 
concerning  compensation  to  be  paid  his  attorney,  unless  he  has  suf- 
fered injury  through  an  abuse  of  confidence  on  the  part  of  the  attor- 
ney.    (Kirchoff  v.  Bernstein,  378.) 

Attorney  and  Client— Accounting— Evidence. 

5.  In  an  action  for  an  accounting,  by  the  administrator  of  a  de- 
ceased beneficiary  under  another's  will  against  attorneys  who  repre- 
sented such  beneficiary  in  procuring  his  share  under  the  will,  evi- 
dence held  to  show  that  defendants,  in  securing  a  compromise  of  a 
bona  fide  contest  of  the  will,  acted  in  good  faith  and  in  accordance  with 
instructions  from  the  beneficiary.     (Kirchoff  v.  Bernstein,  378.) 

Attorney  and  Client — ^Accounting — ^Evidence. 

6.  In  an  action  for  an  accounting,  by  an  administrator  of  the  estate 
of  a  beneficiary  under  another's  will  against  attorneys  who  had  repre- 
sented such  beneficiary  in  securing  his  share  under  the  will,  evidence 
held  to  show  that  the  beneficiary  was  not  deceived  about  defendants  act- 
ing as  attorneys  for  the  executors  of  the  will,  as  well  as  for  such  bene- 
ficiary.    (Kirchoff  v.  Bernstein,  378.) 

Attorney  and  Client— Value  of  Services — Services  to  Beneficiary  of 
Estate. 

7.  Where  attorneys  for  a  foreign  beneficiary  kept  him  informed  of  the 
proceedings  in  the  estate,  and  appeared  in  and  settled  a  bona  fide  con 
test  of  the  will,  and  forwarded  him  his  share,  amounting  to  over  $50,000, 
in  an  action  by  the  beneficiary's  administrator  against  such  attorneys  for 
an  accounting,  the  contention  that  valuable  services  were  not  performed 
by  defendants  for  the  beneficiary  individually,  although  they  were  also 
attorneys  for  the  estate's  executors,  cannot  be  sustained,  and  for  such 
services  a  fee  of  $3,500,  which  was  approved  by  the  beneficiary,  was 
reasonable.     (Kirchoff  v.  Bernstein,  378.) 

Beasonable  Amount  of  Attorney's  Fee. 
See  Executors  and  AdministratorSj  !• 
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Am  Broken,  1. 

See  HttnidiNil  CorpomtioASy  IC 

See  PtineipAl  «nd  Agent,  2. 


BAHK8  AHB  BAMJUHOw 

Beake  aad  BanWng— Depoalt  to  Ooner  lieae    Tart  of  Mes. 

1.  Wliere  *  deter  and  brother,  the  former  holding  realty  mder 
parol  tmet  for  the  latter,  eonvejed  to  a  bojer,  it  most  be  assumed 
that  money  held  bjr  a  bank  as  a  deposit  to  cover  paving  liens  pri- 
marily belonged  either  to  the  brother  or  sister;  it  haying  been  a 
part  of  the  porehaee  priee  of  the  property.  (De  Vol  ▼•  Citiaena 
Bank,  006.) 

Baakf  and  Bulking— Action  to  Becorer  Baerow  Deposit— Fact  and 
Pnrpofo  of  Depoeit— 4}aeetlona  for  Jury. 

2.  In  aetion  by  vendor  of  realty  to  reeorer  from  bank  a  deposit 
made  with  it  of  part  of  parchase  priee  in  escrow  to  cover  paving 
liens,  whether  the  money  was  deposited  with  the  bank  by  plaintiff, 
and  the  purpose  for  which  it  was  deposited,  held  for  the  jnry  nnder 
the  evidence.    (Do  Vol  ▼.  Citizens  Bank,  W6.) 

Banks  and  Basking— Efcrow  Deposit — Question  for  Jozy. 

3.  In  brother's  action  against  bank  to  recover  escrow  deposit  of 

Sart  of  price  of  realty  conveyed  by  him  and  his  sister,  deposit  having 
een  made  to  secure  paving  Uens,  whether  property  sold  and  money 
deposited  in  bank  were  property  and  money  of  sister,  and  not  of 
brother,  held  for  jnry  under  evidence,  a  question  snbmissible  by  proper 
instruction.    (De  Vol  t.  Citizens  Bank,  606.) 

BENEFIOIABT. 
Blghtf  of  Benefldary  on  Bale  of  Property. 
Bee  Trusts,  8. 

BILL  OF  EZCSPTIOMB. 

Bee  Exceptions,  Bill  of. 

BILLS  AlID  K0TB8. 

Bills  and  Notes— Presentment  of  Check— Seasonable  Time— <)iisstion 
for  Conrt. 

1.  Where  the  facts  are  admitted  or  conclusively  established,  ques- 
tion whether  check  was  presented  within  a  reasonable  time  is  one  of 
law  to  be  decided  by  the  court.     (Colwell  v.  Colwell,  103.) 

Bills  and  Notes— Checks— Presentment — Seasonable  Time. 

2.  Where  a  check  was  delivered  and  accepted  in  the  city  where  the 
drawee  bank  was  situated,  reasonable  time  for  presentment  expired 
at  the  close  of  the  next  business  day.     (Colwell  v.  Colwell,  103.) 

BiUs  and  Notes— Bights  of  Payee— Neceaslty  for  Presentment. 

3.  Before  an  aetion  can  be  maintained  against  a  drawer  upon  a 
check,  demand  for  its  payment  must  be  made  from  the  drawee  bank. 
(Colwell  V.  Colwell,  103.) 
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BOUNDABIEa  , 

Bonndarles—Mutnal  Agreemeiit. 

1.  Where  boundary  lines  are  settled  by  mutual  agreement  or 
acquiescence  for  more  than  thirty  years  and  marked  by  fences  or 
other  monuments,  they  become  the  true  boundary  lines.  (Ogilvie  v. 
Stackland,  352.) 

Bonndariea—Establislimeiit— Survey. 

2.  When  a  boundary  line  has  been  accepted  as  tnarked  and  has 
been  occupied  by  the  respective  owners  for  more  than  thirty  years, 
such  line  cannot  be  considered  as  doubtful^  uncertain,  or  disputed, 
so  as  to  authorize  proceedings  by  the  county  surveyor  to  establish 
a  different,  division  line  under  Section  2991,  L.  O.  Xj.  (Ogilvie  v. 
Stackland,  352.) 

BBEACH  OF  OONTBAOT. 

See  Municipal  Corporations,  14-26. 

BBEACH  OF  WABBANTT. 

As  to  Shortage  in  Acreage. 
See  Covenants,  2.  * 

BBOKEB8. 

Brokers — ^Antboritj*— Acceptance  of  Deed. 

1.  Broker,  negotiating  real  estate  exchange  transaction,  wae  not 
authorized  to  accept  deed  without  due  authorization  by  grantees. 
(Rogers  v.  Wills,  16.) 

Broken — Contracts  for  Compensation — Statute  of  Frauds — Snfflciency 
of  Memorandum. 

2.  A  contract  for  the  exchange  of  land  drawn  up  by  a  real  estate 
broker,  signed  by  the  broker's  principal  and  the  other  party  to  the 
exchange,  providing  for  a  commission  to  be  figured  in  regular  manner 
and  for  the  payment  of  the  customary  sum,  but  not  stating  to  whom 
payable,  not  bei|ig  a  contract  made  for  the  benefit  of  the  broker,  and 
the  broker  having  no  privity  or  interest  therein,  was  not  a  memoran- 
dum sufficient  to  satisfy  the  statute  of  frauds  (Section  808,  L.  O.  L.). 
(Hugh  V.  Soleim,  329.) 

Brokers — Severable  Contracts — Contract  to  Sell  Bealty  and  Person- 
alty. 

3.  A  contract  whereby  a  broker  was  to  sell  or  trade  real  and  per- 
sonal property  providing  for  a  lump  sum  without  reference  to  the 
separate  value  of  any  particular  item  hdd  not  severable  as  to  the 
realty.     (Rugh  v.  Soleim,  329.) 

Brokers  —  Action   for   Compensation  —  Unwritten  Contracts  Within 
Statute. 

4.  A  contract  whereby  a  broker  is  to  sell  real  and  personal  prop- 
erty, including  services  within  the  statute  of  frauds,  is  void  when 
not  in  writing  as  required  by  Section  808,  L.  O.  L.,  notwithstanding 
part  of  the  property  is  personal;  action  thereon  being  on  the  con- 
tract, and  not  for  the  qfianium  tn^ruit.    (Bugh  y,  Soleim,  329.) 

92  Or.— 47 
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Broken — Oomstonsatioii— Agreemesit — Statute  of  Fnuds. 

5.  Section  808,  L.  O.  L.,  as  amended  by  Laws  of  1917,  page  786, 
declaring  an  agreement  employing  a  broker  to  buy  or  sell  real  estate 
for  compensation  to  be  invalid  unless  in  writing  and  subscribed  hy  t' 
the  party  to  be  charged  or  his  agent,  describing  the  land  and  stating 
the  commission  to  be  paid,  is  satisfied  by  a  written  agreement  so 
executed  after  the  performance  of  the  services.  (Puffer  v.  Badley, 
360.)                                                                                                          ' 

Broken— Employment — Oontract  Evidence  of  Agency-— AdmisBlbllltT. 

6.  A  written  agreement,  to  pay  a  broker  a  stated  compensation 
for  selling  real  estate,  satisfying  the  statute  of  frauds  and  purport- 
ing on  its  face  to  have  been  made  after  the  sale,  was  properly  ad- 
mitted in  evidence  to  show  the  relationship  of  principal  and  agent 
in  a  suit  for  money  had  and  received  by  such  broker.  (Puffer  y* 
Badley,  360.) 

Brokers— Bmployment^-Erldence  of  Agency — Snffldency. 

7.  In  an  action  to  recover  money  received  by  defendant  as  plain- 
tiff's agent  in  selling  real  estate,  based  upon  defendant's  alleged 
failure  to  disclose  a  true  offer  made  by  the  purchaser  for  the  land 
sold,  evidence  held  sufficient  to  sustain  finding  that  defendant  was 
plaintiff's  agent.     (Puffer  v.  Badley,  360.) 

Broken  —  Action  to  Becorer  Money  BeceiTed  —  ETldenoe — Valne  of 
Considerations  BeceiYed  from  Sale. 

8.  Evidence  as  to  the  market  value  of  lots  conveyed  to  plaintiff 
by  defendant  as  part  of  the  purchase  price  for  land  sold  by  plaintiff 
to  another  through  defendant  as  agent  is  admissible  in  action  to  re- 
cover the  sum  received  by  defendant  in  payment  for  such  lots  as  part 
of  an  original  cash  offer  for  plaintiff's  land,  not  disclosed  by  defend- 
ant to  jplaintiff,  to  show  that  plaintiff  did  not  act  capriciously  in 
repudiating  the  transaction.     (Puffer  v.  Badley,  360.) 

Brokers — ^Accounting  by  Broker — ^Tender — Sufficiency. 

.  9.  The  fact  that,  when  a  principal  tendered  her  broker  a  deed  to 
lots  conveyed  to  her  by  him,  and  demanded  payment  of  money  re* 
tained  by  such  broker  from  the  proceeds  of  land  sold  by  him  for  her, 
she  made  no  mention  of  furniture  included  with  a  lot  conveyed  to 
her  does  not  invalidate  the  rescission,  where  the  broker  refused  to 
rescind,    (Puffer  v.  Badley,  360.) 

bxtijK  sales  aot. 

Bee  Fraudulent  Conveyances,  1-3. 

BtTBDEN  OF  FBOOF, 

See  Attorney  and  Client,  3. 

See  Municipal  Corporations,  11,  23. 

See  Partnership,  1. 

See  Quieting  Title,  3. 

See  Wills,  3,  12,  13, 

Shifting  of  Bnrden. 
See  Trial,  15,  16, 
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OEltTIOaABI. 

Oertlofttl— Wtlt  of  BeTlew—- Issaes  Presented. 

1.    Onljr   issues   of  law  maj  be   decided  on  a  writ   of  review. 
(Cooper  ▼.  Bogue,  122.) 

0HABTEB8  OF  01TUS8. 

Cited  and  Construed  in  this  Volume. 


PORTLAND. 

Bee  Askay  v.  Maloney,  566. 

See  Duniway  v.  Cellars-Murton  Co.,  113. 


See  Bills  and  Notes,  1-3. 
See  Limitation  of  Actions,  3. 

OnUJOMSTAKTIAXi  EVIDSNOB. 
See  Wills,  7. 

ClTlESw 
See  Municipal  Corporations. 

OITT  OHA&TEBflL 

See  Charters  of  Cities. 

OLAIMS. 

KecesHtj  for  Fresentatfon  of  daims^ 
See  Counties,  1,  2* 

OOLI.UBIOli'. 
See  Contracts,  4. 

OOMPBNSATIOir, 

See  Attorney  and  Client,  4« 
See  Brokers,  2,  4,  5. 

COMPBOMISE  AKD  SETTIiElCEllT. 

See  Electricity,  1. 

See  Principal  end  Agent,  2. 

OOKCLUSIOK  OF  LAW, 

See  Pleading,  7. 

0ON0I.USZVENE8& 
See  Appeal  and  Error,  11. 

OONOUBBEMT  n.-RTwraTfcTX!|j^ 

See  Appeal  and  Error,  6,  7. 

COKDinOK  FBEOEDENT« 

See  Counties,  1. 

OONFESSION. 

See  Appeal  and  Error,  2. 


\ 
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OONFIBSNTIAIi  BEI.ATION& 

See  Wills,  8.  '' 

CONFIBMATION  OF  8AI& 

Setting  Aside  Confirmation  of  Salej 
See  Execution,  1,  2. 

CONSIDERATION. 

See  Brokers,  8. 

See  Landlord  and  Tenant,  5. 

C0NSPIBAC7. 

See  Criminal  Law,  $. 

CONSTITUTIONAL  LAW. 

Constitntlonal  Law— JndicW  Legislation— Justice  of  Law. 

1.  The  courts  must  accept  a  statute  as  tbejr  find  it,  though  such 
an  acceptance  leads  to  a  harsh  result.  (Bridges  ▼•  Multnomali 
County,  214.) 

See  Statutes,  8. 

CONSTITUTION  OF  OBEGOIT. 

Cited  and  Construed  in  this  Volume* 
See  Table  in  Front  of  this  Yolum«. 


See  Contracts,  5. 

See  Highways,  L 

See  Replevin,  1. 

See  Statutes,  3. 


See  Wills,  17,  20. 
See  Highways,  1,  2. 
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CONTESTS. 
CONTBACTOB. 


CONTBACTS. 

Contracts — ^Frand — ^Actioas  for  Damages — ^Aillrmance. 

1.  Where  a  contractor  was  prevailed  upon  through  misrepresenta- 
tion to  enter  into  a  contract  to  render  service«i  and  furnish  material, 
there  was  no  valid  contract  until  it  was  ratified  with  a  knowledge 
of  the  fraud,  and  even  then  affirmance  did  not  effect  waiver  of  claim 
for  damages  caused  by  fraud.  (Multnomah  County  v.  Standard  Am. 
Dredging  Co.,  261.) 

Contracts — Construction  Contract — ^Waiyer— Acceptance  of  Work. 

2.  Acceptance  of  work  done  under  a  construction  contract  does  not 
constitute  a  waiver  of  latent  defects  of  which  the  owner  was  igno- 
rant at  the  time  or  which  may  appear  thereafter.  (SeasidOi  City  of« 
▼•  Bandies^  650.) 
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ContractiH-BiiJlldimg  Contracti^— Acceptance  or  Belectlon  by  Architect. 

3.  A  contraet  which  provides  for  work  of  conBtruction  to  be  per- 
formed in  the  best  manner,  and  the  materials  of  the  best  quality, 
subject  to  acceptance  or  rejection  of  an  architect  or  engineer,  all  to 
be  done  in  strict  accordance  with  the  plans  and  specifications,  does 
not  make  acceptance  by  architect  or  engineer  final  and  conclusive, 
and  will  not  bind  the  owner  or  relieve  the  contractor  from  the  agree- 
ment to  perform  according  to  plans  and  specifications.  (Seaside, 
City  of,  ▼.  Randies,  650.) 

Oontracts— Building  Oontract»— ApproYal  by  SnpeiylBing  Engineer — 
Oollu4cnL 

4.  An  owner  is  not  bound  as  against  his  contractor  by  the  acts  of 
a  supervising  engineer  or  inspector  in  approving  work  done  by  the 
contractor  where  such  approval  is  the  result  of  either  bad  faith,  col- 
lusion, or  gross  negligence.     (Seaside,  City  of,  v.  Bandies,  650.) 

Oontracts — Conatntction — Province  of  Court. 

5.  ,It  is  the  duty  of  the  court  to  construe  a  written  contract. 
,  (Seaside,  City  of,  v.  Bandies,  650.) 

See  Attorney  and  Client,  4. 
See  Specific  Performance,  !• 

Action  for  Breach  of  Oontract. 
See  Trial,  1,  8. 

Contract  or  Tort. 

See  Action,  1. 

Contract  to  Sell  Bealty  and  PexBonalty* 
See  Brokers,  2-9. 

Contract  as  Modified  by  OoBtonk 
See  Customs  and  Usages,  1. 

Contraet  to  Convey  in  ConBlderation  of  Bervioea. 

See  Wills,  27. 

Election  Between  Tort  and  Contract. 

See  Pleading,  8. 

Sewer  Contracts. 

See  Evidence,  11,  12. 

See  Municipal  Corporations,  14-26. 

See  Pleading,  12. 

CONTBIBtJTOBT  NEGLiaENCE. 

See  Landlord  and  Tenant,  6w 
See  Master  and  Servant,  1. 

COBPOBATIONB. 

Corporationa— De  Facto  Corporations — ^Bights. 

1.  As  between  private  parties,  the  right  of  a  de  facto  corporation  to 
act  as  a  corporation  cannot  be  questioned.  (Grant  Chrome  Co.  v. 
Marks,  443.) 
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Oorporation»— De  Facto  CorppratlonB. 

2.  Where  there  was  an  attempt  in  good  faith  to  organize  a  corpora- 
tion and  the  corporation  proceeded  to  exercise  corporate  functions  and 
Mected  corporate  officers  and  expended  large  sums  of  money  in  operating 
and  developing  a  mine,  as  a  corporation,  it  was  a  de  facto  corporation, 
although  the  articles  of  incorporation  were  not'  filed  in  the  office  of  the 
county  dork  as  required  by  law.     (Grant  Chrome  Go.  ▼.  Marks,  44S.) 

OOST& 

See  Appeal  and  Error,  20. 

OOUNTIBS. 

Counties — ^Bnit  Against  Oounty — Oondltlon  Precedent — ^Presentation  of 
Olalm. 

1.  In  view  of  Sections  3048^-3050,  3Q52,  L.  O.  L.,  providing  that 
auditor  shall  be  the  accounting  officer  for  the  county,  ''that  all  claims 
against  the  county"  "shall  be  presented  to  him,"  and  that  "h^, shall 
examine  and  audit"  every  claim,  a  claimant  must  allege  and  prove 
that  he  has  presented  claim  arising  out  of  contract  to  the  auditor. 
(Bridge^  v.  Multnomah  County,  214.) 

Counties— Presentation  of  Claim  to  Aaditor— Pleadlnir* 

2.  Plaintiffs,  by  expressly  alleging  that  they  presented  their  elaim 
based  on  contract  to  the  board  of  county  commissioners,  impliedly 
say  that  they  did  not  present  it  to  the  county  auditor,  and  their  com- 
plaint is  insufficient  to  support  judgment,  though  containing  allega- 
tion that  payment  of  claim  was  demanded  and  refused  by  the  county. 
(Bridges  v.  Multnomah  County,  214.) 

COTTBTS. 

Courts — State  Courts— Jurisdiction. 

1.  A  state  court  has  jurisdiction  of  an  action  for  false  imprison- 
ment against  a  sanitarium  to  which  plaintiff  was  alleged  to  have  been 
illegally  committed  as  insane  by  a  United  States  territorial  court  or 
officer.     (Zuckerman  v.  Sanitarium  Co.,  90.) 

Courts— District  Court — ^Appeal — Trial  of  Cause  Anew. 

2.  Section  556,  L.  O.  L.,  providing  that  on  appeal  from  judgment 
of  County  Court  the  action  shall  be  tried  anew  on  substantially  the 
issues  tried  in  the  lower  court,  includes  issues  of  fact  as  on  denial 
of  pleading  and  issues  of  law  as  on  demurrer  to  a  pleading.  (Cooper 
Y.  Bogue,  122.) 

Courts — Rules  of  Decision — Stare  Decisis. 

3.  Where  law  laid  down  by  decision  of  the  Supreme  Court  eon- 
struing  public  contractor's  bond  executed  under  Section  6266,  L.  O.  L., 
has  been  in  force  and  effect  for  more  than  a  year,  during  which  time 
many  similar  bonds  have  been  written,  the  case  has  become  Hare 
decisis,     (Multnomah  €o.  v.  United  States  Rdelity  &  G.  Co.,  146.) 

Courts — Stare  Decisis. 

4.  When  one  of  the  clauses  of  the  Constitution  has  been  construed 
by   the   Supreme   Court,  that  construction  should  not  bo  set  aside 
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except  for  the  most  cogent  reasone.     (Olcott,  Goy.,  ▼.  Hoff,  St.  Trea&i 
i62.) 

Courts — Becordfl — Oorrection — ^In  Term. 

5.  I>uring  the  term  the  record  of  the  court's  proceedings  is  in  the 
bosom  of  the  court  a,nd  subject  to  correction.  (Churchill  y.  Meadey 
626.)  \ 

Vacatiiig  Order  at  SubsaqiiAnt  Term. 

See  Diyorce,  3-5. 
See  Motions,  1. 

Time  to  Vacate  Void  Jndgmenta, 

See  Judgmental  3.  • 

OOVBNAKT8. 

OoTenaiita— Vendor  and  Purchaser— Warranty — Quantity. 

1.  , Where  sale  is  for  «i  gross  sum  and  not  by  the  acre/  and  the 
acreage  stated  in  the  conveyance  is  qualified  by  the  words  "more  or 
less/'  there  is  no  warranty  of  the  exact  quantity.  (Ogilvie  y.  Stack- 
land,  352.) 

OoYenants— Warranty— Breach — Shortage  Im  Acreage. 

2.  A  shortage  of  one  sixth  of  an  acre  in  100-acre  farm  sold  would 
not  be  a  breach  of  warranty  as  to  quantity.  (Ogilvie  v.  Stackland, 
352.) 

Ooyenant  of  Warranty. 
See  Evidence,  10. 

CRIMINAL  ImAW. 

Ortminal  Law— Bevlew— Instmctions — Rape — ^Verdict — ^Erldence. 

1.  In  a  prosecution  under  Section  2077,  L.  O.  L.,  for  fornication, 
where  prosecutrix  was  over  sixteen  years  old,  so  that  the  crime  could 
not  be  rape,  under  Section  1912,  and  the  jury  was  instructed  on  for- 
cible rape,  and  that  if  defendant's  acts  constituted  rape  he  must  be 
acquitted  of  the  fornication  charged,  it  must  be  assumed  the  jur^  by 
its  verdict  of  guilty  found  defendant's  acts  did  not  constitute  rape. 
(State  V.  Mallory,  133.) 

Cfrimlnal  Law— Witnesses — ^Accomplices — ^Intent. 

2.  The  provision  of  Section  1540,  L.  O.  L.,  that  a  conviction  can- 
not be  had  upon  the  uncorroborated  testimony  of  an  accomplice  con- 
necting defendant  with  the  crime,  does  not  apply  to  a  conviction  of 
fornication  under  Section  2077,  under  which  the  male  person  only 
can  be  guilty,  and  where*  the  evidence  shows  that  prosecutrix  was 
not  an  accomplice,  because  she  did  not  knowingly,  voluntarily,  and 
with  a  common  intent  unite  in  the  commission  of  the  crime.  (State 
V.  Mallory,  133.) 

Criminal  Law— Dismissal  of  Indictment — ^Failure  to  Try  Case  at  Fol- 
lowing Term. 

3.  Assuming  that  district  attorney,  in  an  interview  with  defend- 
ant's attorney,  made  oral  agreement  that  cases  should  be  continued 
from  October  to  April  term^  and  should  then  be  dismissed,  and  that 
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district  attorney  violated  the  agreement,  it  would  not  be  a  sufficient 
ground  for 'dismissal  of  indictments  under  Section  1701,  L.  O.  Ik,  as 
to  indictment  being  dismissed,  where  defendant  is  not  tried  at  next 
term  of  court,  in  view  of  Article  I,  Section  10,  of  the  Constitution, 
providing  that  justice  shall  be  administered  openly  and  without  par- 
chase.     (State  v.  Moss,  449). 

Orimlnal  Law — ^DiBmissal  for  Delay — ^Beview. 

4.  Since  the  trial  court  bad  personal  knowledge  of  all  the  proceed- 
ings, his  ruling,  denying  motion  to  dismiss  indictment  for, failure  to 
try  case  at  next  term  of  court,  is  entitled  to  some  weight  on  appeal. 
(State  V.  Moss,  449.) 

Orimlnal  Law— Dlsmifual  of  Indictment — ^Failure  to  Try  Case  at  Fol- 
lowing T^ruL  \ 

5.  Where  cases  were  continued  from  the  October  to  April  term 
with  express  consent  and  approval  of  defendant,  and  defendant, 
though  present,  did  not  demand  a  trial  at  the  April  term,  and  at  the 
next  October  term  withdrew  motions  then  made  to  dismiss  because 
the  case  was  not  tried  at  the  April  term,  defendant's  motions  to 
dismiss,  thereafter  made,  do  not  come  within  Section  1701,  L.  O.  It., 
or  Article  I,  Section  10,  of  the  Constitution.     (State  ▼.  Moss,  449.) 

Criminal  Iiaw — ^Diamissal  of  Case — ^Waiver  of  Gronnda. 

6.  In  legal  effect  defendant's  withdrawal  of  motion  to  dismiss,  with 
the  statement  in  open  court  that  he  was  ready  for  trial,  and  his  applica- 
tion and  consent  to  have  the  cases  set  for  trial,  constituted  waiver  of 
his  right  thereafter  to  insist  upon  motion  to  dismiss  the  indictments. 
(State  V.  Moss,  449.) 

Criminal  Law — ^Appeal — Technical  Error. 

7.  Where  the  evidence  establishes  plaintiff's  guilt  beyond  any  rea- 
sonable controversy,  judgment  of  conviction  will  be  affirmed  under 
Article  VII,  Section  3,  of  the  Constitution,  notwithstanding  technical 
errors.     (State  v.  Newlin,  589.) 

Criminal  Law — ^Evidence — ^Entrapmmit. 

8.  In  prosecution  for  the  unlawful  sale  of  liquor,  evidence  that  a 
witness  who  had  testified  to  buying  liquor  from  defendant  had  upon 
another  occasion  in  another  county  liquor  in  his  possession  was  inad- 
missible in  support  of  theory  that  the  liquor  which  defendant  was 
alleged  to  have  sold  had  been  planted  in  his  store  by  witness,  where 
there  was  no  evidence  of  a  conspiracy  to  entrap  defendant  and  no 
evidence  to  support  such  fheory,     (State  v.  Newlin,  589.) 

Criminal  Law — Submission  of  Theories. 

9.  A  party  is  entitled  to  have  his  theory  of  the  case  presented  to 
the  jury  if  there  is  evidence  to  support  such  theory.  (State  v. 
Newlin,  589.) 

Criminal  Law — ^InstmctionB — ^Bntrapment^-Evidence. 

10.  In  prosecution  of  druggist  for  unlawful  sale  of  liquors,  re- 
quested instruction  that  defendant  could  not  be  convicted  if  the 
liquor  in  evidence  had  been  planted  in  the  store  by  the  witness  who 
testified  to  having  purchased  it,  and  the  druggist  had  not  in  fact  sold 
liquor,  was  properly  refused,  where  there  was  no  evidence  that  the 
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witnesses  who  had  testified  to  pnrehasing  liquor  had  brought  the 
liquor  to  the  store.     (State  v.  Newlin,  589.) 

Orimlnal  Law— Instructioiis  on  Evideiice. 

11.  Court  is  not  required  to  instruct  specially  upon  every  item  of 
testimony  introduced.     (State  v.  Newlin,  589.) 

Orimlnal  Law— mstmctions — SJngUng  Ont  Evidence. 

12.  It  is  bad  practice  to  single  out  a  particular  item  of  testimony 
and'  give  it  undue  prominence  in  an  instruction.  (State  v.  Newlin, 
£89.) 

Criminal  Law — Second  Offense— Indictment. 

• 

13.  Defendant  cannot  be  adjudged  guilty  of  a  second  o£Fense  and 
sentenced  accordingly,  in  the  absence  of  an  allegation  in  the  indict- 
ment charging  the  prior  conviction.     (State  v.  Newlin,  589.) 

Criminal  Law— ^Intoxicatlmg  Llqaore — ^Former   Conviction — Separate 
Offensea— Question  for  Jnry. 

14.  Where  druggist  discussed  unlawful  sale  of  intoxicating  liquors 
to  two  customers,  to  whom,  later  in  the  day,  at  different^  times,  he 
sold  liquor,  each  sale  was  complete  in  itself  and  a  separate  offense, 
and  the  submission  to  the  jury  of  the  question  of  former  conviction 
-held  not  justified.     (State  v.  Newlin,  597.) 

Criminal  Law — Third  Offense— Indlctn^ent. 

15.  Defendant  cannot  be  convicted  of  third  offense  and  sentenced 
accordingly,  in  the  absence  of  aH  allegation  in  the  indictment  char- 
ging the  prior  conviction.     (State  v.  Newlin,  597.) 

Criminal  Law — Trial— Objections  to  Evidence. 

16.  Objection  ''irrelevant,  immaterial,  and  not  in  rebuttal"  goes  to 
the  introduction  of  the  evidence  on  rebuttal,  and  does  not,  as  is  neces- 
sary for  review,  raise  the  question  of  it  being  evidence  of  another 
crime.     (State  v.  Merlo,  678.) 

Criminal  Law—-Trlal— Objections  to  Evidence. 

17.  Objection  "irrelevant,  immaterial,  and  incompetent  and  not 
proper  rebuttal,  and  witness  ha^  not  shown  sufficient  qualifications," 
can  only  be  considered  on  the  ground  of  evidence  not  being  proper  re- 
buttal.    (State  V.  Merlo,  678.) 

Criminal  Law— Order   of  Introduction   of  Evidence— Discretion  of 
Court. 

18.  Order  of  introduction  of  evidence  is  in  the  sound  discretion  of 
the  trial  court.     (State  v.  Merlo,  678.) 

Criminal  Law— ^Harmless  Error — ^Departure  from  Code  Procedure. 

19.  Under  Section  1538,  L.  O.  L.,  departure  from  a  mode  of  pro- 
ceeding, even  if  prescribed  by  the  Code,  is  not  ground  for  reversal 
unless  it  appear  that  substantial  rights  of  defendant  have  been  preju- 
diced.    (State  V.  Merlo,  678.) 

Criminal  Law— Recalling  Witness— Discretion. 

20.  Leave  to  recall  a  witness  being  by  provision  of  Section  862, 
L.  0.  L.,  in  the  sound  discretion  of  the  trial  court,  it  is  only  for 
abuse  thereof  that  its  ruling  can  be  disturbed.     (State  v.  Merlo,  678.) 
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Criminal  Law— CrediUlitj  of  Witnesses— InstractioiiB—Talsely.'' 

21.  The  court  need  not  add  the  word  ''willfully"  to  the  instruction 
prescribed  by  Section  868,  subdivision  3,  L.  O.  h.,  "that  a  witness 
lalse  in  one  part  of  Ms  testimony  is  to  be  distrusted  in  others/' 
''falsely"  importing  this,  and  not  being  of  the  same  import  as  "niia> 
takenly."     (State  v.  Merlo,  678.) 

Orlmlnal  Law— Appeal:— Harmless  Error — Oonstitation. 

22.  Article  Vn,  Section  3,  of  the  Constitution  as  amended  in  1910, 
at  loast  accentuates  the  law  as  it  stood  in  regard  to  prejudicial  error, 
in  favor  of  an  affirmance  unless  actual  prejudicial  error  appears^ 
(State  V.  Merlo,  678.) 

OrimJnal  Law— Leading  Qaestions— BeYersible  Error. 

23.  In  prosecution  for  murder,  that  the  state,  after  one  of  its  wit- 
nesses had  stated  that  he  did  not  know  whether  defendant  wife  or 
the  victim,  her  husband,  started  quarrels  when  "they  used  to  quar- 
rel," elicited  testimony  from  the  witness  that  he  had  made  a  contra- 
dictory statement  before  the  grand  jury  held  not  to  require  reversal, 
in  view  of  Section  1626  L.  O.  L.  as  to  errors  not  affecting  substan- 
tial rights,  and  Section  858  as  to  leading  questions;  the  witness  being 
reluctant.     (State  v.  Mprlo,  678.) 

Criminal  Law — ^Limited  Use  of  Testimony.  ^ 

24.  Where  a  party  is  permitted  to  refresh  the  rc^collection  of  his 
own  witnesses  by  directing  attention  to  prior  inconsistent  statement, 
the  court  should  inform  the  jurors  that  prior  statement  cannot  be  con- 
sidered as  substantive  testimony.     (State  v.  Merlo,  678.) 

Criminal  Law — Improper  Cross-examination — ^Harmless  Error. 

25.  Assuming  that  cross-examination  of  defendant's  witness  with 
reference  to  whether  defendant  had  th^  reputation  of  getting  "drunk" 
was  objectionable,  answers  of  witness,  "I  don't  think  so,"  were  with- 
out prejudice  to  defendant.     (State  v.  Merlo,  678.) 

Criminal  Law—Erroneous  Admission  of  Testimony— Harmless  Error. 

26.  In  prosecution  for  murder,  held  that  defendant  was  not  preju- 
diced by  reason  of  introduction  in  evidence  of  testimony  as  to  her 
intoxication  on  the  day  of  the  homicide  in  rebuttal  instead  of  in 
chief.    (State  v.  Merlo,  678.) 

Criminal  Law— ^Evidence  of  Independent  Crime— Eerersible  Error. 

27.  In  prosecutioA  of  defendant  wife  for  the  killing  of  her  hus- 
band, permitting  a  witness  to  state  what  he  had  heard  about  the 
time  defendant  got  a  revolver  and  was  going  to  kill  "his  uncle"  was 
reversible  error. »   (State  v.  Merlo,  678.) 

CROSS-EXAMINATION', 

See  Witnesses,  3. 

Improper  Examination. 
See  Criminal  Law,  25. 

CBTJEL  AND  INHUMAN  TBEATMENT. 
See    Divorce,  1,  2* 
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CUSTOMS  AND  USAGES. 

Oufltomi  and  Uiagaa    Oontr>ctg  u  Modified  by  Owrtoxit— BeqnlsitM. 

1.  To  be  binding,  a  eustom  must  be  reasonable,  general,  known  to 
the  parties,  or  of  such  general  notoriety  that  their  knowledge  of  it 
must  be  presumed.    (Bugh  v.  Soleim,  329.) 

DAMAGES. 

Daauges— Fire— Defense — Payment  of  Zioss  by  Insurance  Oompany. 

1.  In  action  for  negligent  destruction  of  property  by  fire,  defend- 
ant would  not  have  the  right  to  benefit  of  the  insurance,  and  cannot 
rely,  either  in  whole  or  in  part,  on  defense  that  owner  has  been  paid 
insurance  by  the  company.  (Northwest  Door  Co.  ▼•Lewis  Inv.  Co.^ 
186.) 

See  Contracts,  1. 

Waiver  of  Bight  to  Damages. 
See  Fraud,  2. 

DECLABATIONB. 

Declarations  of  Alienated  Sponse. 
See  Husband  and  Wife,  2-4. 

DEDICATION. 

Dedication— Highway— Evidence. 

1.  Evidence  held  to  show  that  there  had  been  a  dedication  for  the 
use  of  the  public  as  a  county  road  of  all  land  between  the  lines  of 
two  old  rail  fences  erected  by  plaintiffs'  predecessor,  so  that  plaintiffs 
were  not  entitled  to  any  of  the  land  between  such  lines.  (Bichard- 
son  v.  Polk  County,  24.) 

Dedication— Public  Streets— Implied  Dedication. 

2.  Where  private  property  was  used  for  more  than  ten  years  con- 
tinuously by  the  public  as  a  street  with  the  knowledge  of  the  owners 
and  without  protest  from  them,  the  city  had  a  riffht  to  the  use  of 
the  land  as  a  public  street  by  implied  dedication.  (Kennedy  v.  Port- 
land, 300.) 

DEEDS* 

Deeds— DeUyery  to  Unauthorized  Agent. 

1.  Delivery  of  deed  to  real  estate  agent  who  negotiated  real  estate 
exchange  transaction,  who  was  without  authority  from  grantees  to 
accept  deed,  did  not  constitute  a  delivery  to  granteee.  (Sogers  v. 
Wills,  16.) 

Deeds— Delivery— Cnstody  of  Agent. 

.  2.  Delivery  of  d«ed  to  grantees  was  a  good  and  complete  delivery 
passing  title,  which  could  not  revest  in  grantor  by  reason  of  the  fact 
that  grantee  immediately  surrendered  custody  of  conveyance  to  agent 
negotiating  transaction  as  security  for  his  commission.  (Bogers  v. 
Wills,  161.) 
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Deod»—Deliy«y— Evidence. 

3.  In  an  action  to  annul  a  deed,  evidence  held  sufficient  to  sustain 
a  finding  that  the  deed  had  never  been  delivered.  (Hirtsel  v.  Drake, 
71.) 

S^e  Easements,  4, 

DellTery  to  Unauthorized  Agent. 

See  Brokers,  1. 

8ee  Principal  and  Agent,  1« 

DE  FAOTO  COSPOBATIONB. 

See  CorporationSi  1,  2. 

DEFAX7LT. 
Opening  Default. 

See  Appeal  and  Error,  28. 


Defenses  not  Pleaded. 

See  Appeal  and  Error,  24* 

Which  Might  have  been  Urged. 
See  Judgment,  2. 

DELIVBBT. 

See  Brokers,  1. 

See  Deeds,  1,  2,  3. 

See  Principal  and  Agent,  1. 

DELUSIOK, 

See  Wills,  14,  15,  22,  23. 

DETECTIVES. 
See  Municipal  Corporations,  7-13. 

DISOBETION  OF  C0X7BT. 

See  Appeal  and  Error,  14. 
See  Criminal  Law,  18,  20. 
See  Partition,  5. 

DISBnSSAL  AND  NONSUIT. 

See  Appeal  and  Error,  8,  23. 
See  Trial,  13. 

DIVOBOB. 

Divorce — Omel  and  Inhuman  Treatihent— Evidence — Sufficiency. 

1.  In  divorce  suit  by  the  husband,  evidence  of  defendant's  jeal« 
0)187,  ^^^  cruel  and  inhuman  treatment,  consisting  in  part  of  false 
accusations  of  plaintiff's  infidelity,  held  sufficient  to  justify  a  decree 
for  plaintiff.     (Bailsback  v.  Bailsback,  623.) 
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ZMvorc*— Setttement  of  Propertsr  Blghto— Boiiaymeiit  of  Money  Used 
by  Plaintiff  Husband. 

2.  Where  a.  divorce  is  granted  to  the  plaintiff  husband,  and  it  ap- 
pears from  the  testimony  that  shortly  aifter  their  marriage  the  de- 
fendant wife  deceived  $3,000,  at  least  a  part  of  which  was  spent  in 
assisting  the  plaintiff  in  business,  although  defendant's  acts  probably 
prevented  plaintiff  from  earning  as  much  money  as  he  otherwise 
would,  he  should  be  required  to  make  such  payment  to  her  as  would 
be  an  equitable  squaring  of  the  account.  (Bailsback  ▼.  Bailsback, 
623.) 

Divorce— Vacating  Judgment — ^Aatbority  of  Court — ^Time  of  Vaca- 
tion. 

3.  Where  wife  sued  for  divorce  on  published  summons,  and  affi- 
davit of  mailing  erroneously  and  inadvertently  showed  mailing  only 
10  days  before  the  day  for  answer,  when  in  fact  it  was  40  days  be- 
fore such  day,  default  decree  against  the  husband  was  void  and  could 
be  vacated,  although  several  terms  had  elapsed  since  its  rendition. 
(Wade  V.  Wade,  642.) 

Divorce— -Decree— Amendment  of  Becord. 

4.  Where  wife  sued  for  divorce  on  published  summons,  and  affi- 
davit of  mailing  erroneously  and  inadvertently  showed  mailing  only 
10  days  before  the  day  for  anawer,  when  in  fact  it  was  40  days  be- 
fore such  day,  default  decree  against  the  husband  was  validated  by 
a  subsequent  order  nunc  pro  tunc  for  the  amendment  of  the  affidavit 
to  show  the  true  date  of  service.     (Wade  v.  Wade,  642.) 

Divorce — Service   by  Publication — ^Amendment  Nunc  Pro   Tunc   of 
Proof  of  Service. 

5.  Where  it  appeared,  after  default  divorce  decree  had  been  ren- 
dered on  published  summons,  that  affidavit  of  mailing  erroneously 
showed  mailing  only  10  days  before  answer,  whereas,  in  fact,  mailing 
had  taken  place  40  days  prior  thereto,  court  had  jurisdiction  to 
amend  proof  of  service  nwic  pro  tunc.     (Wade  v.  Wade,  642.) 

EASEM15KT. 

Eaeements— Necessity— -Presumption— Implied  Grant. 

1.  Where  tract  conveyed  is  surrounded,  at  least  in  part,  by  other 
lands  of  grantor,  there  is  a  presumption  of  fact  that  a  way  of  neces- 
sity is  impliedly  granted  across  grantor's  property  when  no  other 
adequate  means  of  access  is  available.     (Tucker  v.  Kuding,  319.) 

Easements— Necessity— Access  by  Water. 

2.  Ordinarily,  no.  right  of  way  by  necessity  pertains  to  land 'which 
borders,  and  to  which  there  is  adequate  access,  upon  the  sea.  (Tucker 
V.  Nuding,  319.) 

Easements-— Necessity— Duration. 

3.  A  right  of  way  by  necessity  exists  only  while  person  claiming 
it  has  no  other  adequate  means  of  aecess.     (Tucker  v.  Nuding,  319.) 

Easements— Necessity— Conveyance. 

4.  Where  owner  of  estate  imposes  on  one  part  an  obvious  and  rea- 
sonably necessary  servitude  in  favor  of  another  part,  the  servitude 
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passes  with  a  eonveyanee  of  dominant  portion  bj  impliod  gramt. 

(Tneker  ▼.  Knding,  319.) 

Easements— Way  of  Kecessity-- Public  Loada. 

5.  A  grantee  is  not  preeladed  from  claiming  riglit  of  way  by 
necessity  over  remaining  lands  of  his  grantor  by  fact  that  granted 
land  was  partly  snrronnded  by  public  domain  over  which  grantee  had 
a  license  to  pass,  revocable  by  entry  nnder  federal  land  lawm. 
(Tucker  ▼.  Nnding,  319.) 

EaMmenta— Way  of  Necoseity— Deseilption. 

6.  A  right  of  way  by  neeessity  hM.dewtnhtd  in  eomplaint  wltb 
snfBcient  definiteness  by  reference  to  a  roadway.  (Tucker  ▼.  Knding, 
319.) 

Eaeementa— Necessity— Adyene  PosseesloB. 

7.  A  right  of  way  by  necessity  can  be  destroyed  only  by  adverse 
possession  sufficient  to  create  a  prescriptive  right,  and  is  una^ected  • 
where  possession  was  only  for  one  and  one  half  yeanu    (Tucker 
▼.  Nuding,  319.) 

ELECTION  OF  REMF.1>TE«. 

8ee  Appeal  and  Error,  7. 


Electricity— Overcharge— Treble  Damages — 'Terson  InJuzedP* — Ckmi- 
promlse. 

1.  Within  Public  Utilities  Act,  Sections  67  and  75,  authorizing  re- 
covery of  treble  damages  by  "person  injured"  for  overcharge  by  pub- 
lic utility,  customer  of  light  and  power  company  was  not  "injured" 
where  customer  contracted  with  an  agent  for  discovering  overchargea, 
and  agent  made  a  settlement,  as  authorized  to  do,  for  the  amount  of 
overcharge  discovered.     (Cash  v.  Portland  By.  L.  A  P.  Co.,  81.) 


See  Criminal  Law^  8,  10. 

EQiriTABLE  DEFENSES  IN  ACTION  AT  XiAW. 
See  Action,  2* 

EQXJIT7. 

Equity- Amendment  to  Conform  to  Proof. 

1.  Where,  in  an  action  to  have  a  trust  declared  in  land  deeded  by 
a  parent  of  the  parties  to  defendant,  the  trial  revealed  evidence  show- 
ing that  the  deed  had  never  been  delivered  to  defendant,  the  court 
properly  allowed  plaintiffs  to  amend  their  complaint  to  conform  with 
the  proof;  defendant  being  panted  time  to  meet  the  amended  plead- 
ings with  answers  and  additional  evidence.     (Hirtzel  v.  Drake,  71.) 

Equity— Mazinis. 

2.  Equity  ministers  to  the  diligent  and  not  to  the  negligent. 
(ChurchiU  v.  Meade,  626.) 


I 
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BSOBOW* 

See  Evidence,  10. 
See  JuTfTy  l.« 

Action  to  Beoorer  Escrow  Deposit. . 
See  Banks  and  Banking,  2,  3. 

ESTOPPEL. 

Estoppel— Testimony  of  Witness  of  Adyeibe  Party. 

1. ,  A  party  in  a  case  cannot  be  estopped  or  eonelnded  by  tbe  mere 
testimony  of  a  witness  offered  by  the  adverse  party.  (Be  Vol  ▼• 
Citizens  Bank,  606.) 

EVTDEKOE. 

Evidence — Jndidal  Notice— Alaska.  /     ^ 

1.  Jndicial  notice  will  be  taken  of  fact  tkat  Alaska  is  a  part  of 
United  States  and  that,  under  Act  Cong.  Feb.  6,  190Q,  Secretary  of 
the  Interior  was  authorized  to  make  a  contract  with  a  private  sani- 
tarium comipany  for  the  care  of  persons  adjudged  insane  in  such  terri* 
tory.     (Zuckerman  v.  Sanitarium  Co.,  90.) 

Evidence— Judicial  Kotice>-Location  of  Buildingi. 

2.  The  Supreme  Coufl  cannot  take  judicial  notice  of  the  former 
existence  or  respective  locations  of  a  certain  schoolhouse  and  church 
or  old  meeting-house,  or  of  a  certain  tavern.  (Burch  v.  City  of 
Amity,  153.) 

Evidence— -Photographs — ^Admissibility. 

3.  There  being  evidence  tending  to  show  that  the  condition  of 
the  premises  photographed  were  substantially  the  same  as  on  the 
day  of  the  -  fire,  in  question,  there  was  no  error  in  admitting  the 
photographs.     (Northwest  Door  Co.  v.  Lewie  Inv.  Co.,  186.) 

Evidence — Competency  of  Expert — ^Market  Value. 

4.  Preliminary  testimony  of  a  witness,  tending  to  show  that  she 
had  considerable  knowledge  of  the  market  prices  of  the  machinery, 
held  to  render  her  competent  to  testify  as  an  expert  as  to  the  value 
of  machinery  destroyed /by  fire.  (Northwest  Door  Co.  v.  Lewis  Inv. 
Co.,  186.) 

Evidence— Testamentary  Capacity. 

5.  Under  Section  727,  L.  O.  L.,  witnesses  who  were  intimate  ac- 
quaintances of  testator  may  express  their  opinion  as  to  his  sanity 
and  jgpive  reasons  therefor,  but  they  cannot  decide  whether  or  not  he 
had  capacity  to  make  the  will,  as  that  would  invade  the  province 
of  the  court.     (Sturtevant  v.  Sturtevant,  269.) 

Evidence— Hearsay-Statement  in  Defendant's  Absence. 

6.  In  action  for  alienation  of  affections  of  plaintiff's  wife  by  de- 
fendant, her  father,  testimony  of  a  witness  regarding  wife's  state- 
ment, made  in  defendant's  absence  that  defendant  had  given  her 
money  with  which  to  procure  an  abortion  was  hearsay  and  inadmis- 
sible.    (Schneider  v.  Tapf  er^  520.) 
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7.  In  action  for  alienation  of  afFeetions  of  plaintiff's  wife  bj   do- 
fendanty  her  father,  testimony  of  plaintiff  that  his  wife  had  told  liim  A 
before  the  marriage  that  her  father  and  mother  wanted  her  to  quit  . 
plaintiff  altogether  was  hearsay  and  incompetent,  being  made  four  ^ 
years  before  wife  finally  left  plaintiff.     (Schneider  y.  Tapfer,  520.>  } 

Syidenca— ^vdldal  Kotloe — ^Mnnicipal  Charter. 

8.  Under  Laws  of  1917,  page  514,  Supreme  Onirt  mast  take  jhdieiml 
notice  that  on  December  25,  1914,  the  City  of  Portland  was  working 
under  the  charter  whieh  went  into  effect  July  1,  1913,  as  revised  ^y 
the  conncil  of  the  city,  Angnst  19,  1914;  the  charter  having  been  filed 
as  repaired.     (Askay  V.  Maloney,  M6.) 

Evidence— Implied  Admission — ^Failure  to  Answer  Letter. 

9.  Where  vendor  deposits,  in  bank  in  escrow  part  of  pnrehase  price 
as  security  for  paving  liens,  correspondence  between  him  and  banlL 
in  relation  to  transaction  is  evidence  thereof,  and  where  he  wrote 
bank  stating  transaction  in  a  certain  way,  and  bank  did  not  dis- 
claim, or  otherwise  answer,  vendor's  letter,  with  fact  it  was  not 
answered,  is  evidence  in  nature  of  an  implied  admission  as  to  trutli 
of  facts  stated.     (De  Vol  ▼.  Citizens  Bank,  606.) 

Evidence — ^Parol  Evidence  Affecting  Writing— Covenant  of  Wairantjr 
—Escrow  Deposit. 

10.  In  action  by  vendor  against  bank  to  recover  part  of  price 
deposited  in  escrow  as  security  for  paving  liens,  evidence  of  contract 
alleged  by  plaintiff  held  not  inadmissible  as  varying  terms  of  cove- 
nant of  warranty  in  his  deed,  but  related  to  an  independent  trans- 
action.    (De  Vol  V.  Citizens  Bank,  606.) 

Evidence — Sample  Sewer-pipe — ^Rebuttal  of  Expert  Evidence. 

11.  In  city's  action  against  sewer  contractor  for  failure  to  con- 
struct sewer  according  to  specifications  requiring  mortar  to  be  made 
of  two  parts  sand  to  one  part  of  cement,  where  there  was  expert  evi- 
dence for  contractor  that  such  mortar  would  disintegrate  in  a  very 
short  time,  the  sample  sewer-pipe,  laid  six  years  prior  thereto  with 
use  of  same  proportion  of  sand  and  cement,  was  admissible  to  show 
that  mortar  used  in  the  joints  did  not  disintegrate,  such  evidence 
being  competent  to  rebut  expert  testimony.  (Seaside,  City  of,  v. 
Randies,  650.) 

Evidence — ^Action  on  Sewer  Oontract— Admissibility  of  Evidence — 
Intentions  of  Witness. 

12.  In  city's  action  against  sewer  contractor  for  failure  to  con- 
struct sewer  according  to  contract,  involving  issue  of  whether  city  had 
accepted  the  sewer,  it  was  proper  for  city  engineer,  after  having 
testified  that  in  accepting  he  relied  upon  contractor's  statement,  to 
testify  that  he  would  not  have  accepted  sewer  if  he  had  known  the 
true  facts.     (Seaside,  City  of,  v.  Bandies,  650.) 

See  Appeal  and  Error,  3,  9,  14,  21,  22,  23. 

See  Attorney  and  Client,  5,  6. 

See  Brokers,  6-8. 

See  Criminal  Law,  1,  10-12,  16-18,  24,  26^  27. 
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See  Dedication,  1. 
See  Deeds,  3. 
See  Divorce,  1,  2. 
See  Estoppel,  1. 
See  Fornication,  2. 
See  Husband  and  Wife,  1,  5. 
See  Intoxicating  Liquors,  1. 
See  Landlord  and  Tenant,  2,  4. 
See  Master  and  Servant,  1. 
See  Municipal  Corporations,  6,  15,  25. 
See  Negligence,  3,  4. 
See  Trial,  5,  10,  11,  14,  15. 
See  Trusts,  1,  2. 

See  Wills,  4,  10,  11,  15,  17-20,  27. 
'See  Witnesses,  2. 

Bnoneons  AdmisBlQii  of  Testimonj. 
See  Criminal  Law,  26. 

Bvidenee  of  Independent  Odme. 
See  Criminal  Law,  27. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  20. 

EXECUTION. 

Execntion — Setting  Ailde  Conflrmation  of  Sale. 

1.  Decree  confirming  execution  sale  will  not  be  set  aside  after  term 
at  which  it  was  entered  except  through  an  original  suit  to  set  it  a8i4e 
based  upon  some  equitable  ground  for  relief.  (Churchill  v.  Meade, 
626.) 

Ezeentlon— Setting  Aside  Conflrmation  of  Sale— Mistake. 

2.  In  view  of  Section  756,  L.  O.  L.,  equity  will  not  set  aside  decree 
confirming  execution  sale  merely  because  judgment  creditor  purchased 
property  for  a  sum  in  excess  of  balance  due  on  judgment,  and  in  ex- 
cess of  value  of  property,  as  result  of  miscalculation  as  to  balance  due 
on  judgment.     (Churchill  v.  Meade,  626.) 

EXECUTORS  AND  ADBCTNISTRATOBS. 
Executors  and  Administrators — ^Attorney's  Fees— Amount. 

1.  An  attorney's  fee  of  $3,500,  allowed  by  the  County  Court  for 
services  rendered  to  executors  of  an  estate  worth  $98,886,  held  reason- 
able.    (Eirchoff  v.  Bernstein,  378.) 


Competency  of  Expert  Evidsnce^ 

See  Evidence,  4. 

Bebnttal  of  Expert  ETldencib 
See  Evidence,  11« 
92  Or.— 4S 
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FALSB  IMFBISONMENT. 

False  ImprlBonment— Conflnement  of  One  Adjudged  InMoie. 

1.  It  appearing  that  trial  and  commitment  of  plaintiff  as  an  insane 
person  were  before  and  by  court  having  jurisdiction  of  subject  matter 
and  of  person  of  plaintiff,  she  cannot  recover  damages  for  false  im- 
prisonment from  a  sanitarium  to  which  she  was  legally  committed. 
(Zuckerman  ▼.  Sanitarium  Co.^  90.) 


Attendance  on  Oonrt  Ontslde  of  Oountjr. 
See  Witnesses^  1. 

Fixn>iKaa 

See  Appeal  aiid  Error^  4,  11. 

FIBS  INSUBANOB. 

See  Damages,  !• 
See  Insurance,  3^  i* 
See  Parties,  1. 


See  Damages,  1. 
See  Negligence,  1-4. 

FORNICATION. 

Fornication — Corroboration  of  Injured  Female. 

1.  Section  1542,  L.  O.  L.,  specifically  requiring  that  the  evidenee 
of  the  female  abducted  or  seduced  must  be  corroborated,  applies  to 
abduction  and  seduction  only,  and  not  to  the  crime  of  fornication^ 
defined  in  Section  2077.     (State  v.  Mallory,  133.) 

Fornication— Pxevloas  Chaste  Character  of  Female — ^Byldeoce. 

2.  In  a  prosecution  under  Section  2077,  L.  O.  L.,  providing  that 
any  male  person  over  eighteen  years  old,  who  shall  in  such  a  manner 
as  not  to  constitute  rape  carnally  know  any  female  person  of  pre- 
vious chaste  and  moral  character  over  sixteen  and  under  eighteen 
years  of  age  and  not  his  lawful  wife,  shall  be  deemed  guilty  of  forni- 
cation, evidence  held  sufficient  to  show  that  the  prosecutrix  was  of 
previous  chaste  character.     (State  v.  Mallory,  133.) 

FBAUD. 

Frand-— Complaint— Injnry  to  Flalntiff. 

1.  Complaint  in  action  for  fraud  held  demurrable  as  failing  to 
show  injury  to  plaintiff.  (Schwedler  v.  First  State  Bank  of  Gresham, 
33.) 

Fraud— WalTsr  of  Bi^^t  to  Damages. 

2.  Where  a  contractor  entered  into  a  contract  by  reason  of  mis- 
representations as  to  the  amount  of  the  work,  completion  of  the 
work  after  becoming  aware  of  the  misrepresentations  was  not  a 
waiver  of  the  contractor's  right  to  damages  by  reason  of  the  fraud* 
(Multnomah  County  v.  Standard  Am.  Dredging  Co.^  261.) 

See  Contracts,  1. 

See  limitation  of  Actions^  If 
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FBAUDB,  8TATUTB  OF. 
See  Statute  of  Frauds. 

FRAUDULENT  CONVEYANOSa 

Fraudulent  OonTeyaucee— Bulk  Sales  Act — ^Pleading. 

1.  Since,  unless  the  affidavit  prescribed  in  Section  606>9,  L,  O.  L.* 
as  amended  by  Laws  (xf  1913,  pa^e  538,  is  furnished,  the  statute  makes 
a  sale  of  goods  in  bulk  conclusively  fraudulent  and  void,  it  is  suffi- 
cient, for  the  purpose  of  defeating  such  a  transfer,  to  allege  the  facts 
brinfiing  the  transaction  within  the  statute,  without  alleging  actual 
fraudulent  intent.     (Fitzhugh  v.  Munnell,  47.) 

Fraudulent  Conveyaoicee— Bulk  Sales  Act— -Affldavlt. 

£.  Section  6069,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  538, 
as  to  bulk  sales,  contemplates  two  classes  of  creditors,  those  whose 
claims  are  due,  and  those  whose  indebtedness  is  not  yet  due,  but  is 
to  become  due,  and  it  is  imperative  that  the  sworn  statement  required 
by  the  law  state  the  facts  as  to  both  classes  of  creditors,  if  both  exist, 
and  if  there  &re  none  such,  that  the  latter  fact  be  stated.  (Fitz- 
hugh  V.  Munnell,  47.) 

Fraudulent  Oonveyaacea— Bulk  Sales  Act— Innocent  PurchaBer. 

3.  Under  Section  6069,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page 
638,  as  to  bulk  sales,  a  buyer  is  protected  in  his  purchase  where  the 
seller  has  made  a  statement,  under  oath,  fair  upon  its  face,  and  the 
buyer  has  no  knowledge  of  its  correctness  and  nothing  to  put  him 
on  inquiry  about  it,  but  not  where  the  insufficiency  of  the  seller's  affi- 
davit is  apparent  on  its  face.     (Fitzbugh  v.  Munnell^  47.) 

GUABDIANSHIP. 

Vfhea  Persons  Under  Guardiansliip  may  Execute  Will. 
See  Wills,  16. 

HAKBOiESS  EBBO& 

See  Appeal  and  Error,  21. 

See  Criminal  Law^  19,  22,  25,  26. 


See  Evidence,  6,  7. 

HIGHWAYS. 

Highways — ^Improvement — Oontractor*s  Bondr--<ron8tructloiL 

1.  Where  highway  contractor's  bond  is  ezesuted  under  Section 
6266,  L.  0.  L.,  as  to  public  contractor's  bond,  the  statute  should  be 
read  in  and  become  a  part  of  the  bond.  (Multnomah  Go.  v.  United 
States  Fidelity  A  Or.  Co.,  146.)  <  ' 

Highways — ^Improvement — OonstmctlQn  of  Bond — ^"Labor.** 

2.  Highway  contractor's  bond  executed  under  Section  6266,  L.  0.  L., 
and  conditioned  upon  his  making  prompt  payment  to  all  ^'persons  sup- 
plying him  *  •  labor  *  *  for  any  prosecution  of  the  work,"  held  to 
include  payment  to  lowner  of  horses  for  services-  of  horses  in  prose- 
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cation  of  tlie  work;  such  services  constituting  "labor."     (Multnomali 
Co.  V.  United  States  Fidelity  ft  G.  Co.,  146.) 

See  Dedication,  1. 

HXTSBAND  AND  WIFE. 

Husband  and  Wife—Action  for  Alienation  of  Affections— Bvldenes 
Admissible. 

1.  In  action  for  alienation  of  affections  of  plaintiff's  wife  by  defend- 
ant, her  father,  testimony  to  the  effect  that  defendant  had  approved  of 
abortion  by  wife  held  irrelevant  to  issues  involved  in  the 
(Schneider  v.  Tapfer,  520.) 


Husband  and  Wife— Alienation-— Declarations  of  Alienated  Spot 
AdmissibiUty. 

2.  Declarations  of  alienated  spouse,  made  prior  to  alienation  in  the 
absence  of  defendant,  are  admissible  when  they  tend  to  disclose  affeetion 
and  the  relations  between  the  spouses.     (Schneider  v.  Tapfer,  520.) 


Husband  and  Wife— Alioiation— Declarations  of  Alienated  Spoi 
AdmissibiUty. 

3.  Declarations  of  alienated  spouse,  made  in  defendant's  absence, 
are  admissible  when  made  at  or  approximately  before  alienation, 
where  they  are  of  a  character  likely  to  disclose  the  mind  and  motive 
of  the  alienated  one  and  the  effect  on  his  or  her  mind  or  motive 
which  the  supposed  words  or  conduct  of  defendant  has  had.  (Schnei- 
der V.  Tapfer,  520.) 

Husband  and  Wife — ^Alienation — ^Declarations  of  Alienated  Spouae — 
AdmissibiUty. 

4.  Wihere  declarations  of  alienated  spouse,  made  in  defendant's  ab- 
sence, are  not  of  a  character  which  bear  upon  the  mental  state  or  motives 
of  the  alienated  spouse,  and  where  they  are  unaccompanied  by  any 
declarations  upon  her  part  which  bear  upon  her  mind  or  motive,  th^ 
are  wholly  inadmissible.     (Schneider  v.  Tapfer,  520.) 

Husband  and  Wife — ^Action  for  AUenation  of  Affections — Bvldenoe 
Admissible. 

5.  The  judgment-rolls  in  actions  brought  by  defendant,  father  of 
plaintiff's  wife,  against  plaintiff  and  wife  after  the  culmination  of  the 
acts  of  alienation  complained  of,  were  inadmissible,  being  offered  for 
the  apparent  purpose  of  showing  malice  on  the  part  of  defendant  and 
that  he  was  engaged  in  a  general  scheme  to  bring  about  plaintiff's 
ruin.     (Schneider  v.  Tapfer,  520.) 

Husband  and  Wife— AUenation  of  Affections — ^Elements  of  Wtong. 

6.  In  action  for  alienation  of  affections  of  plaintiff's  wife  by 
defendant,  her  father,  plaintiff  must  prove:  First,  that  defendant 
did  ^actually  alienate;  and,  second,  that  his  action  was  maUcious. 
(Schneider  v.  Tapfer,  520.) 

HYPOTHETIOAL  AU^GATIONS. 

See  Pleading,  10. 
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»i:im:^ 


See  WitneBses,  2,  6,  8,  lO, 

Impeacluttent  of  Own  WitneM. 

8ee  witnesses,  5,  7« 

IBfFLIED  DEDICATION. 

Private  Property  Used  hj  PabUc  as  a  Street. 

860  Dedication^  2.  * 

IMPUED  QKANT. 

Presumption  as  to  Implied  Grant. 

See  Easements,  1,  4. 

IMPBOVEMBKT. 
See  Highways,  1,  2. 
See  Municipal  Corporations,  4,  14,  15. 


INCONSISTENT  ox^xajoaj 
See  Witnesses,  4,  6-8. 

INDICTMENT. 

See  Criminal  Law,  3-6,  13,  15. 

INITIATIVE  AND  BEFERENDTJIS. 

See  Statutes,  2,  3. 

'    <         INNOCENT  PUBCBLASE& 
See  Fraudulent  Conveyances,  3. 


Innke^pen — Distinction  ftom  "Lodglng-hoiifle  Keeper^  —  *Boardlng- 
hoiue  Keeper." 

1.  At  common  law,  an  "innkeeper"  catered  to  the  traveling  public, 
the  transient  travelers  who  in  passing  through  the  country  stopped 
from  day  to  day  in  the  pursuit  of  their  travels,  while  the  "lodging- 
house  or  boarding-house  keeper"  took  care  of  more  permanent  cus- 
tomers, who  remained  for  longer  periods,  more  or  less  permanently. 
(Mcintosh  V.  Schops,  307.) 

Innkeepers— Idability  to  Onesta. 

2.  An  innkeeper  though  held  to  a  very  high  degree  of  eare  for 
goods  of  his  guests,  does  not  incur  such  strict  liability  except  to  one 
who  sustains  the  relation  of  a  "guest,"  and  he  may  be  an  innkeeper 
to  some  persons,  "guests"  as  such,  and  only  a  lodging-house  keeper 
as  to  others.     (Mclntosb  v.  Schbps,  307.) 

Innkeepera— Liability  for  Goods  of  Lodger— Pleading  and  Proof  of 
Nefi^igmca. 

3.  The  duty  of  an  innkeeper  toward  the  goods  of  a  relatively  per- 
manent lodger  or  boarder  being  that  of  ordinary   care   only,   and 
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beings  the  same  dnt^  owed  by  the  ordinary  bailee  for  hire  and  no 
more,  there  is  no  presumption  of  his  negligence  in  case  of  theft  or 
burglaryr    (Mcintosh  ▼.  Schops,  807.) 

Innkeepers— Status  as  "Lodger^  Bather  Than  ^Gaest.** 

4.  Where  plaintiff's  occupancy  of  a  room  in  defendant's  hotel  was 
of  a  permanent  nature  at  a  fixed  rental  per  week  or  month,  and 
extended  from  January  16th  to  April  4thy  and  from  April  18th  to 
March  18th,>  prima  facte,  in  the  absence  of  evidence  to  the  contrarjr, 
plaintiff  was  a  "lodger/'  or  boarder,  of  a  lodging-house  keeper,  rather 
than  a  "guest"  of  an  innkeeper  in  the  strict  sense.  (Mcintosh  ▼• 
Schops^  307.) 

TNBTBJJOnOTXB. 

See  Appeal  and  Error,  13. 

See  Criminal  Law,  1,  10-12,  21. 

See  Landlord  and  Tenant,  1. 

See  Municipal  Corporations,  26. 

See  New  Trial,  1. 

See  Principal  and  Agent,  8» 

See  Trial,  1-9,  12,  16. 

Interference  With  Province  of  Jiiiy.  ' 

See  Trial,  16. 

INSUBANCB. 

Insurance — Accident  Insarance. 

1.  If  a  man  deliberately  assaults  another  with  a  lethal  weappn  in 
his  hand,  such  as  a  pistol,  whether  it  be  loaded  or  not,  it  cannot  be 
said  that  the  injuries  he  receives  in  the  resulting  struggle  are  acci- 
dentally received  within  terms  of  insurance  policy.  (Meister  ▼• 
General  Accident  Corp.,  96.) 

Insurance — ^Flre  Insorance — ^Bights  Agalnat  Third  Party — Subroga- 
tion. 

2.  Where  company  pays  loss  upon  property  destroyed  by  fire 
through  negligence  of  a  third  person,  the  company  becomes  subro- 
gated to  the  rights  of  insured  to  the  extent  of  money  paid  under  the 
policy.     (Northwest  Door  Co.  v.  Lewis  In  v.  Co.,  186.) 

Insurance — Fire  Insurance— Payment  of  Loss. 

3.  Evidence  held  sufficient  to  take  to  the  jury  the  question  whether 
insurance  company  paid  any  losses,  so  that  they  were  entitled  to  be 
subrogated  to  insured's  rights  against  defendant,  a  third  person, 
through  whose  negligence  the  property  was  destroyed  by  fire. 
(Northwest  I>oor  Co.  v.  Lewis  Inv.  Co.,  186.) 

INTENT* 
See  Criminal  Law,  2. 
See  Evidence,  12. 

ZNTBSTAOT. 
See  Wills,  !• 
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INTOZIOATIKa  UQUOBa 

Intoxicating  I4<inori    Bale    Bufllciency  of  Bvldeaco. 

1.  In  prosecution  of  drnggiat  for  the  unlawful  sale  of  liquors,  evi- 
dence held  to  establish  guilt  beyond  anj  reasonable  doubt.  (State  v. 
NewUn,  589.) 

f 
Intoxicating  Uqnors — Orlminal  Pioseentioor-^eparate  Offensea. 

2.  Where  seller  of  intoxicating  liquors  makes  unlawful  sale  to  cus- 
tomer who  pays  for  the  liquor  and  removes  it  from  ^eller's  place  of 
business  and  thereafter  returns  and  buys  another  package  of  liquor, 
the  two  sales  constitute  two  separate  offenses.  (State  v.  Newliui 
597.) 

See  Criminal  Law,  14. 

JXTDGMENT. 
Judgment— PleadtDg  to  Bapport. 

1.  Complaint  in  suit  against  county  on  claim  arising  out  of  eon- 
tract,  where  lacking  in  material  and  essential  allegation  that  claim 
had  been  presented  to 'county  auditor  as  required. by  Sections  3048, 
3049,  3052,  L.  O.  L.,  will  not  support  judgment  for  claimant.  (Bridges 
V.  Multnomah  County,  214.) 

JudgmenV-I^  Adjndloftti^— Defonses  Which  Mlglit  have  been  XTrged. 

2.  One  who  sued  for  the  partition  to  real  property  lender  Sections 
435,  436,  440,  441,  L.  O.  L.,  his  pleadings  being  silent  as  to  rents, 
issues  and  profits,  cannot  complain,  in  a  subsequent  action  by  the 
defendant  for  rents,  issues  and  profits,  that  the  plaintiff  should  have 
set  up  such  matter  in  his  answer  in  the  partition  suit.  (Jacobs  v. 
Jacobs,  255.) 

Judgment — ^Vacating  Jndgmant— Authority  of  Oourt— Time  of  Vaca- 
tion. 

3.  Superior  Courts  possess  authority  to  vacate  void  judgments  at 
aoy  time.    (Wade  v.  Wade,  642.) 

JUDICIAL  INTIMATION. 
See  Trial,  8. 

JUDICIAL  LEGISLATION. 
Bee  Constitutional  Law,  1. 

JUDICIAL  NOTIOB. 
See  Evidence,  1,  2,  8. 

JUBIBDICnON. 
Bee  Courts,  1. 

Original  Procecdlnga  in  Bupromo  Couxt. 

See  Mandamus,  2. 

JUBY. 

jory—Action  Against  Bank— Escrow  Deposit— Legal  Nature. 

1.  An  action  by  the  vendor  of  land  against  a  bank  with  which  he 
had  deposited  part  of  the  price  of  the  land  in  escrow  as  security 
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for  paving  liens,  being  in  nature  of  action  for  money  had  &iid  re- 
ceived for  his  benefit,  was  not  a  suit  in  equity,  but  an  action  at  law> 
properly  tried  before  a  jury.     (l>e  Vol  v.  Citizens  Bank,  006.) 

JtTSnOES  OF  THB  PEACE. 

Tustices   of   the   Peace — Uzidartaklng   on   Appeal  —  Limitation    In 
Amount 

1.  It  is  sufficient  that  an  undertaking  on  appeal  from  a  Justice 
Court  follow  the  terms  of  the  statute,  and  it  should  not  be  limited 
in  amount,  since  to  stay  proceedings  it  must  provide  that  appellant 
will  satisfy  any  judgment  that  may  be  given  against  him  jMt  the 
appeal     (Bugh  v.  Soleim,  329.) 

Justices  of  the  Peace— Undertaking  on  Appeal— WalTsr  of  BliEbt  ma 
to  JuBtiflcation  of  Surety. 

2.  Where  appellees  on  an  appeal  from  a  justice  of  the  peace  failed 
to  except  to  the  sufficiency  of  the  surety  or  to  require  that  he  justify 
as  provided  by  Section  2461,  L.  O.  L.,  they  waived  their  right  in  that 
respect,  so  that  the  filing  of  the  transcript  perfected  the  appeal  as 
provided  by  Section  2463.     (Bugh  v.  Soleim,  329.) 

Justices  of  the  Peace — ^Appeal— Undertaking— Justification  of  Sure- 
ties. 

3.  That  a  surety  subscribed  the  affidavit  of  justification  to  an 
undertaking  on  appeal  from  a  justice  of  the  peace  before  the  appeal 
was  taken  did  not  lessen  his  liability.     (Bugh  ▼•  Soleim^  329.) 

KNOWLEDaE. 

See  Principal  and  Agent  1. 

Z.ABO& 

See  Highways,  2. 

LAITDLOKD  AND  TENANT. 

Z«andlord  and  Tenant— Action  for  Bent — Instructions — Surreoder  of 
Lease. 

1.  In  an  action  to  recover  rent  reserved  under  a  lease,  where  the 
defense  was  acceptance  of  surrender  of  the  lease  by  the  lessor,  in- 
structions defining  surrender  by  operation  of  law,  and  specifying 
numerous  acts  which  would  not  alone  warrant  a  finding  of  surrender, 
held  fully  and  fairly  to  present  that  issue  to  the  jury.  (Warren  t. 
Smith,  127.) 

Landlord  and  Tenant — Injuries  to  Tenant— Sufficiency  of  Erldenee. 

2.  In  an  action  by  a  tenant  injured  by  giving  way  of  step  in 
stairway  to  basement,  evidence  held  to  sustain  a  finding  of  negligence 
of  the  landlord,  although  he  had  employed  a  carpenter  and  the  lum- 
ber had  been  put  upon  the  premises  to  repair  the  steps.  (Ashmun 
V.  Nichols,  223.) 

Landlord  and  Tonant — Failure  of  Landlord  to  B^pair  After  Notice — 
Injury  to  Tenant — ^Landlord's  Liability. 

3.  Where  a  landlord  agreed  to  keep  his  premises  in  repair,  the 
law  fastened  u^on  him  such  duty,  and  whers  hs  violated  that  duty 
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after  notice  of  a  dangerous  condition  of  steps  he  is  liable  in  dam- 
ages for  the  tenant's  personal  injuries  caused  thereby,  whether  the 
injuries  were  directly  contemplated  in  the  contract  and  the  action 
was  purely  contractual,  or  whether  it  was  in  tort  for  the  landlord's 
negligence  or  whether  it  ftartakes  of  a  double  nature  under  the  Code, 
depending  upon  both  tort  and  contract.     (Ashmun  v.  Nichols,  223.) 

Landlord  and  Tenant — ^Agreement  to  Repair— Evidence. 

4.  In  an  action  by  a  tenant  against  a  landlord  for  personal  in- 
juries resulting  from  a  defect  in  steps  of  which  the  landlord  had 
notice,  evidence  held  sufficient  to  support  a  jury's  finding  of  an  agree- 
ment by  which  the  landlord  was  to  repair  whenever  necessary  to 
make  the  building  safely  habitable.     (Ai^mun  v.  Nichols,  223.) 

Iiandlord  and  Tenant— Landlord's  Agreement  to  Bepair — Considera- 
tion. 

5.  Evidence  held  sufficient  to  show  that  the  agreement  of  the  land- 
lord to  make  repairs  necessary  to  make  the  building  safely  habit- 
able, referred  back  to  the  original  contract|  and  was  not  without 
consideration.     (Ashmun  v.  Nichols,  223.) 

Landlord  and  Tenant — ^Personal  Injurlea— 1>efectiYe  Steps — Notice — 
Oontribntory  KegUgence — Question  for  the  Jury. 

6.  In  action  by  a  tenant  against  a  landlord  for  personal  injuries 
resulting  from  dangerous  condition  of  steps,  of  which  the  landlord's 
agent  had  been  notified,  and  which  steps  he  had  promised  to  imme- 
diately repair,  requesting  the  tenant  to  use  the  steps  with  care,  the 
question  of  contributory  negligence  was  one  for  the  jury.  (Ashmun 
V.  Nichols,  223.) 

LAW  OF  THE  CASE. 

Bee  Appeal  and  Error,  27. 

LEADING  QUESTIONS. 
Bee  Criminal  Law,  23. 

LEASE. 

See  Landlord  and  Tenant,  1. 

LIABILITY. 
See  Officers,  2. 

LIENS. 

See  Partition,  9,  10. 

Deposit  to  Cover  Liens. 

See  Banks  and  Banking,  1. 

LIMITATION  OF  ACTIONS.    « 
Limitation  of  Actions — ^Action  for  Fraud. 

1.  An  action  for  fraudulent  misrepresentations  is  governed  by  the 
two-year  statute  of  limitations,  subdivision  1,  Section  8,  L.  O.  L.,  as 
to  injury  to  the  person  or  rights  of  another  not  arising  on  contract 
and  not   especially   enumerated,  and  not  subdivision   4k,   Section   6, 


762  Indbx. 

L.  O.  L.,  aa  to  aetioiu  for  injaring  personal  proporly,    (Sdiwedler 
V.  :Flnt  SUte  Bank  of  GreaJbam,  33.)  ^ 

Limitation  of  Actioiui--8iiq;ieiision  ot  Statvta— AiNMnce  f^om  State. 

2.  Where  decedent,  a  resident  of  Miehigany  in  April,  1906,  in  th&t 
state,  borrowed  money  from  plaintiff,  also  a  resident  of  Michigan,  and 
plaintiff  in  Angnst,  1909,  demanded  payment  of  the  debt  in  Iowa,  and 
a  partial  payment  was  made,  and  thereafter  deceased  remored  to  Ore- 
gon in  April,  1910,  where  she  resided  nntil  her  death  in  September, 
1915,  plaintiff  was  not  relieved  from  the  effect  of  the  statute  of  limi- 
tations  by  Section  16,  L.  O.  L.,  relating  to  the  suspension  of  the 
statute  by  absence  from  state.     (In  re  Wemple's  Estate,  41.) 

Limitation  of  Actions-^Ohacloi. 

3.  Where  a  check  was  delivered  and  accepted  in  the  city  where 
the  drawee  bank  was  situated,  the  statute  of  limitations  started  to 
run  at  the  close  of  the  next  business  day  in  favor  of  the  drawer  of 
the  cheek,  al t hough  •  check  was  not  presented  to  drawee  bank  until 
later,  despite  Section  6019,  Ik  O.  L.,  providing  that  drawer  of  check 
will  be  discharged  from  liability  to  the  extent  of  loss  occasioned  by 
not  presenting  the  check  within  reasonable  time.  (Coiwell  ▼•  Col* 
well,  103.) 

MANDAMUS. 

Mandamus — Mfnlgtifflal  Dntiea. 

1.  Since  Article  IV,  Sections  1,  la,  of  the  Constitution,  do  not  per- 
mit a  referendum  upon  a  House  Joint  Resolution,  the  attorney  gen- 
eral cannot  be  compelled  under  Section  3475,  L.  O.  L.,  as  amended 
by  Laws  of  1917,  page  230,  to  provide  a  ballot  title  for  petitions 
demanding  a  referendum  of  such  resolution  on  the  theory  that  sueh 
act  is  ministerial.     (Herbring  v.  Brown,  176.) 

Mandamns — Jurisdiction — Original  Proceedings  in  Supreme  Coort— 
Scope  of  Belief. 

2.  On  an  original  proceeding  in  mandaTMts  in  the  Supreme  Court, 
the  court  will  decide  all  matters  of  general  public  interest  and  im- 
portance which  the  petition  asks  and  which  are  argued  in  the  briefs, 
not  personal  to  the  petitioner,  and  which,  until  decided,  will  seriously 
affect  end  unsettle  the  administration  of  the  affairs  of  the  state, 
though  a  decision  as  to  such  matter  might  be  dicta  as  far  as  the  par- 
ties involved  are  concerned.     (Olcott,  Gov.,  v.  Hoff,  St  Trees.,  462.) 

MABKET  VALUE. 

Machinery  Destroyed  by  Fire. 
See  Evidence,  4. 

BffASTEB  AND  8EBVANT. 

Master   and    Senrant  —  Injury   to   Employee  —  Oontribntory   Kegll- 
gence — Sufficiency  of  Evidence. 

1.  In  warehouse  employee's  action  for  injuries  from  spike  in  box- 
car door  placed  alongside  of  warehouse,  at  foot  of  steps,  with  spike 
protruding  toward  steps,  involving  question  of  whether  employee  was 
contribu^orily  negligent  in  failing  to  avoid  the  door,  evidence  held 
to  sustain  verdict  for  employee.  (Guntley  ▼•  Northern  Pec.  Terminal 
Co.,  368.) 
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MAXTMa 
8e«  Eqoity,  2. 

MEASUBE  OF  DAMAGEfl. 

See  Municipal  Corpoxetioiuii  19. 

MEMOBANDUM. 
See  Broken,  2. 

MENTAL  CAPAOITT. 
See  Wills,  14,  19. 

ICEKTAL  I^AIBMEHT. 
See  Wills,  26. 

BONISTEBIAXi  DUYlESb 
See  Mandamus,  1. 

MI8BEPBESENTATI0NB. 

See  Mortgages,  1. 


See  Execution^  2. 
See  Partnership,  !• 


See  Partition,  5. 


MODIFICATIOK. 


MOBTOAGB8. 

Mortgagea— Sale  of  Land— Eepreaentatlona— Means  of  Knowledge. 

1.  Where  defendants,  before  making  a  contract  for  land,  had  re- 
ceived and  relied  upon  favorable  statements  of  their  friend,  this 
amounted  to  making  an  independent  investigation,  and  where  the 
means  of  knowledge  were  at  hand  for  defendants'  inspection  ^during 
a  period  of  three  years  between  the  original  contract  and  the  new 
contract  embodying  the  note  and  mortgage  sought  to  be  foreclosed, 
defendants  are  not  entitled  to  relief  on  ^he  ground  of  fraudulent 
representations.     (Tokaj  Heights  Development  Go.  v.  Hull,  159.) 

Mortgages— Katnro  of  Mortgagee's  Blglit. 

2.  A  mortgagee  has  no  estate  or  title  to  realty,  but  only  a  lien 
which  is  enforceable  by  foreclosure  of  his  mortgage.  (Ukase  Inv. 
Co.  V.  Smith,  337.) 

Mortgage  Lien. 

See  Partition,  10. 

MOTIONB. 

Motions— Vacating  Order — Subsequent  Term. 

1.  Where  the  court  corrected  nunc  pro  tunc  an  inadvertently  erro- 
neous return  of  published  notice  and  so  validated  the  default  decree, 
it  was  without  power  to  vacate  it  at  a  term  subsequent  to  that  in 
which  the  order  was  made.    (Wade  v.  Wade,  642.) 
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BffUKICIFAI.  0OBPORATION& 

Manicipal  Oorporations — Sewenk—ABs^Bment—Benrilt— Necessity* 

1.  Land  which  is  not,  and  cannot  be,  drained  hy  a  sewer  cannot 
be  assessed  therefor.     (Duniway  v.  Cellars-Murton  Co.,  113.) 

Mmiicipal  Corporatioiui — Sewen — AssessnientB. 

2.  Under  Portland  City  Charter,  Section  389,  a  property  owner 
cannot  be  assessed  for  a  sewer  unless  he  receives  a  special  benefit 
therefrom.     (Duniway  v.  Cellars-Murton  Co.,  113.) 

MunldiMl  Corporations — Sewen. 

3.  Under  Portland  City  Charter,  Section  3S9,  an  assessment  for  a 
sewer  was  void,  where  sewer  was  laid  through  private  land  of  another, 
and  land  owner  could  not  use  it  without  being  a  trespasser.  (Duni- 
way v.  Cellars-Murton  Co.,  113.) 

Mnnlcipal  Corporations— Improvemcinta — ^ABSeBsments — Sale — Bight  of 
Purchaser. 

4.  Purchaser  at  sale  for  street  assessment,  in  absence  of  fraud,  ip 
governed  by  rule  of  caveat  emptor,  and  after  purchase,  if  it  transpires 
that  assessment  is  void,  such  purchaser  obtains  no  title  to  or  equity 
in  land  purchased.     (Duniway  v.  Cellars-Murton  Co.,  113.) 

Municipal  Corporations-Streets — Suit  by  Property  Owner— Bntdea 
of  Proof. 

5.  Defendant  city  having  denied  plaintiff's  allegations,  held,  tbcit 
the  burden  of  proof  was  on  plaintiff  property  owner  to  establish  that 
\here  was  a  public  rnad  or  highway  running  through  defendant  city 
between  certain  blocks  as  shown  on  the  recorded  plat  of  the  city, 
that  the  portion  of  the  road' within  the  city  limits  was  known  as 
Nursery  Street,  that  plaintiff's  property  formed  the  north  line  of  such 
road,  and  that  what  was  within  the  city  known  as  Nursery  Street 
was  in  fact  a  county  road.     (Burch  v.  City  of  Amity,  152.) 

Municipal  Corporations — Streets— Identity  With  County  Bead — Snfli* 
ciency  of  Eyldence. 

6.  In  suit  by  a  property  owner  against  the  city  to  prevent  enforce- 
ment against  the  property  of  a  lien  for  straightening  the  line  of  the 
street  on  which  it  abutted,  evidence  held  insufficient  to  show  the 
location  of  the  old  county  road  which  plaintiff  lUleged  was  coter- 
minous with  the  street  in  the  city.     (Burch  v.  City  of  Amity,  153.) 

Municipal    Corporations — ^Detectives — Complaint    Against    Sifrety — 
Statement  of  Necessity  for  Undertaking. 

7.  Complaint  against  city  detectives  and  their  surety  for  death  of 
a  third  person  from  an  accidental  shooting  as  the  detectives  were 
recapturing  an  escaped  prisoner  must  properly  plead  the  legal  neces- 
sity for  the  surety's  undertaking  described.     (Askay  v.  Maloney,  5W.) 

Municipal  Corporations — ^Detectives — Sureties — Collateral  Besponsibil- 
ity — «*Eeimburse." 

8.  Where  undertaking  of  surety  company  was  to  "reimburse"  a 
city  for  any  loss  sustained  by  reason  of  failure  faithfully  to  discharge 
their  duties  of  city  detectives  named  in  attached  schedule,  respoosi- 
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•  ^^ 

bility  of  surety  was  not  concurrent^  but  collateral  and  successive, 
while  that  of  detectives  was  primary;  ''reimburse"  meaning  to  replace 
as  equiv«dent  for  what  has  been  taken,  lost  or  expended,  to  refund, 
pay  back  or  restore,  indicating  a  secondary  lifibility.  (Askay  ▼. 
Maloney,  566.) 

Municipal   Corporations — ^DetectiTes — ^Escape  of  Prisoner — Bight  to 
Shoot. 

9.  Under  Sections  176Q,  1909,  L.  O.  L.,  city  detectives,  who  had 
properly  arrested  without  warrant  one  who  had  stolen  a  watch,  were 
in  the  proper  performance  of  their  duty  when  they  shot  at  the  thief 
on  his  escape  to  prevent  his  getting  away..    (Askay  v.  Maloney,  566.) 

Municipal  Oorporations>-I>etective8 — ^Action  in  Bond— Pleading. 

10.  Complaint  against  city  detectives  and  their  surety  that  the  de- 
tectives ''carelessly  and  negligently,  and  without  care  or  caution,  dis- 
regarding the  fact  that  said  street  intersection  was  a  place  where 
pass<3nger8  and  people  wore  likely  to  be,"  shot  at  a  thief  to  prevent 
his  escape,  properly  charged  negligence;  the  adverbs  being  a  proper 
component  of  the  allegation.     (Askay  ▼.  Maloney,  566.) 

Municipal  Corporations  —  City  DetectiyeB  —  Negligence  —  Action  on 
Bond — ^Burden  of  Proof. 

11.  On  complaint  against  city  detectives  and  their  surety  for  hav- 
ing carelessly  and  negligently,  disregarding  character  of  street  inter- 
section as  place  where  people  were  likely  to  be,  shot  plaintiff's  de- 
cedent in  attempt  to  recapture  escaped  thief,  it  was  incumbent  on 
plaintiff  to  prove  occurrence  of  mishap,  and  alleged  negligence  of 
detectives  which  brought  it  about.     (Askay  v.  Maloney,  566.) 

Municipal  Corporations — City  Detectives — ^Dnty  of  Care  In  Betaking 
Thief. 

12.  City  detectives,  in  retaking  in  the  street  a  thief  who  had 
escaped  from  their  custody,  were  under  duty  to  act  with  reasonable 
prudence  to  avoid  injury  to  innocent  persons,  and  should  have  used 
more  caution  in  firing  upon  the  thief  with  pistols  than  if  merely 
grappling  with  him.     (Askay  v.  Maloney,  566.) 

Municipal    Corporations— City   Detectives— Negligence   in   Betaking 
Thief — Question  for  Jury. 

13.  Whether  city  detectives  under  all  circumstances  were  negli- 
gent in  shooting  in  street  at  thief  escaped  from  their  custody,  thus 
accidentally  killing  plaintiff's  decedent,  held  a  question  for  the  jury, 
in  action  against  such  detectives  and  their  surety.  (Askay  v.  Ma-^ 
loney,  566.)  ^ 

Municipal  Corporations — ^Improvements— ^Sewer  Contract— Acceptance 
of  Work— Waiver  of  Defects. 

14.  Where  sewer  contract  expressly  stated  that  engineer  or  in- 
spector was  not  authorized  to  accept  or  approve  work  not  done  ac- 
cording to  the  contract,  and  reserved  to  the  city  alone  the  power  to 
accept  and  approve  work,  city's  acceptance  and  payment  of  contract 
price,  without  knowledg/B  of  defects  not  discoverable  by  an  ordinary 
inspection,  will  not  be  construed  a  waiver  or  an  estoppel  to  claim 
damages  for  such  defects  upon  discovery  thereof.  (Seaside,  City  of, 
V.  Randies,  650.) 
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MunlciiMl    Oorpor»tloiui — ImprorwnMits — Aeceptanot    of    'W<oric — 
Prima  Facie  Erideiice. 

15.  The  acceptance  of  work  by  municipality  ia  onlj  prima  facie 
evidence  that  the  work  has  been  done  in  aubstantial  compliance  with 
the  terms  of  the  contract.     (Seaside,  City  of,  v.  Bandies,  650.) 

Municipal  Oorporatlona— Sewer  Contract — ^Anthorlty  of  Injector — 
Acceptance  of  Work. 

16.  Where  sewer  contract  expressly  stipulated  that  inspector  or 
engineer  was  without  authority  to  accept  or  reject  the  work  when  not 
done  according  to  the  contract,  contractor  had  no  right  to  eappcMO 
that  the  city  engineer  or  inspector  was  authorized  to  permit  any 
deviation  from  the  contract.     (Seaside,  City  of,  v.  Bandies,  650.) 

Municipal   Corporations — Sewer   Contract — Breach   bj   Contractor — 
Bights  of  City. 

17.  That  city  did  not  see  fit  to  reconstruct  sewer  ia  precisely  the 
same  manner  and  according  to  the  same  plans  and  specifications 
under  provision  in  contract  giving  it  the  right  to  bo  do  upon  eon- 
tractor's  breach  did  not  affect  the  right  of  the  city  to  recover  dmn- 
ages  for  breach  by  contractor.     (Seaside,  City  of,  ▼•  Bandies,  650.) 


Municipal  Corporationa— Sewer  Contract— Payment  by  City— Bdi 
of  Surety. 

18.  Payment  by  eity  for  work  accepted  by  it  under  aewer  contract, 
under  the  honest  belief  that  work  was  done  in  the  manner  required 
by  the  contract,  did  not  release  the  surety.  (Seaside,  City  of,  T. 
Bandies,  650.) 

Municipal   Corporatlon»--8ewer   Contract—Breach   by   Contractor — 

Measure  of  Damages. 

19.  On  sewer  contractor's  failure  to  construct  sewer  according  to 
plans  and  epecifications,  the  city's  measure  of  damages  is  reasonable 
cost  and  expense  of  procuring  the  work  and  labor  to  be  done  and  fur- 
nishing the  necessary  material  in  order  to  make  the  sewer  system 
conform  to  the  contract.     (Seaside,  City  of,  v.  Bandies,  650.) 

Municipal    Corporatlonfl — Sewer   Contract— Breach  by   Contractor-^ 
City's  Bight  of  Action. 

20.  On  sewer  contractor's  failure  to  construct  sewer  system  accord- 
ing to  the  contract  plans  and  specifications,  city  had  the  right  to 
prove  its  damages  without  waiting  for  the  sewer  system  to  be  recon- 
structed.    (Seaside,  City  of,  V.  Bandies,  650.) 

Municipal   Corporations  —  Sewer   Contract  —  Inspection  of  Work  — 
Waiver. 

21.  That  work  on  a  sewer  contract  was  performed  in  the  absence 
of  city  engineer  or  inspector  in  violation  of  a  contract,  without  ob- 
jeetion  by  either  inspector  or  engineer,  was  not  a  waiver  by  city  of 
defects  in  the  work,  although  the  engineer  or  inspector  knew  work 
was  being  imperfectly  done,  where  contract  provided  that  engineer 
and  inspector  shouFd  not  have  authority  to  accept  or  reject  work  not 
performed  according  to  the  contract.  (Seaside,  City  of|  ▼.  Bandies, 
650.) 
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Municipal  OorporationB — Sewer  Oontract^-Breach  of  Gontract— Action 
for  Damages — ^Ne^lgence  of  City  Engineer  or  Inspector. 

22.  In  city's  action  against  sewer  contractor  for  failure  to  con- 
struct sewer  according  to  contract^  where  contractor  denied  that  work 
was  not  constructed  according  to  contract,  the  negligence  of  city  en- 
gineer or  inspector  in  examining  and  inspecting  work  was  not  mate- 
rial, the  issue  being  whether  or  not  work  was  done  in  accordance 
with  contract  plans  .and  specifications.  (Seaside,  City  of,  ▼.  Bandies, 
650.) 

Municipal  Ooiporations— Breach  of  Sewer  Ck>ntract— Action  for  Dam- 
ages—Burden of  Proof. 

23.  City  suing  sewer  contractor  for  failure  to  construct  sewer  ac- 
cording to  contract  plans  and  specifications  has  burden  of  proving 
that  contractor  failed  to  perform  the  requirements  of  contract  spe- 
cifically as  mentioned  in  the  complaint.  (Seaside,  City  Of,  ▼.  Bandies, 
650.) 

Municipal   Corporations — Sewer   Contract— Action   for   Breacb<— De* 
fenses.  j 

24.  In  city's  action  against  sewer  contractor  for  failure  to  con- 
struct sewer  according  to  the  contract,  it  was  no  defense  that  the 
plans  and  specifications  Were  defective,  and  that  sewer,  if  con- 
structed in  accordance  therewith,  would  have  been  worthless.  (Sea- 
side, City  of,  V.  Bandies,  650.) 

Mnnlcipal  Corporations— Action  on  Sewer  Contract — ^Admissibility  of 
Evidence. 

25.  In  city's  action  against  sewer  contractor  for  failure  to  con- 
struct sewer  according  to  contract,  where  contract  expressly  stipulated 
that  city  engineer  had  no  authority  to  release  contractor  from  a 
necessary  and  important  requirement  of  the  contract,  evidence  that 
engineer  had  instructed  contractor's  foreman  to  deviate  from  plans 
and  specifications  was  inadmissible.  (Seaside,  City  of,  v.  Bandies, 
650.) 

Municipal  Corporations — ^Action  on  Sewer  Contract — ^Instructions. 

26.  In  city's  action  against  sewer  icon  tractor  for  failure  to  con- 
struct  sewer  according  to  plans  and  specifications,  where  contract 
required  contractor  to  make  joints  tight  and  to  fill  every  imrt  of  the 
joint  with  mortar  where  required,  or  oakum  where  required,  instruc- 
tion that  it  was  contractor's  duty  to  make  a  "tight  joint"  in  each 
of  the  sewer  joints,  with  cement  mortar  of  the  required  mixture,  was 
proper.     (Seaside,  City  of,  v.  Bandies,  650.) 

MtJTlTAIi  AGBEEMENT. 

Acquiescence  as  to  Boundary  IiineB. 
See  Boundaries,  I^  2. 

NEGUOENCB. 

Kegligence— Fires — ^Bequlrements  of  Ordinances. 

1.  Where  fire  which  burned  plaintifiCs  property  was  kindled  on 
defendant's  premises  without  the  permit  required  by  ordinance,  an 
Instruction  that  there  was  no  evidence  showing  a  violation  of  any 
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ordinanee,  was  properly  refused.     (Northwest  Door  Co.  v.  IiewLi  Xnir. 
Co.,  186.) 

Negligence— Fires— Violation  of  Ordinane^— KegUgence  Per  8e. 

2. '  Where  Are  which  was  eommunicated  to  and  deetroyed  plaintiff's 
property  was  kindled  on  defendant's  premises  withbnt  the  permit  re- 
qiiired  by  ordinance,  an  instruction  that  where  an  aet  is  done  in 
violation  of  an  ordinance,  the  law  regards  the  aet  as  negligently  done 
was  proper.     (Northwest  Door  Co.  v.  Lewis  Inv.  Co.,  186.) 

Negligence— Firee—Eyldence-— Admissibility. 

3.  Where  defendant's  participation  in  burning  debris  from  a  for- 
mer fire  on  its  premises,  resulting  in  the  destruction  of  plaintiff's 
property,  was  in  issue,  evidence  that  defendant  made  claim  against 
insurance  companies  for  estimated  cost  of  removing  debris  was  ad- 
missible; it  appearing  that  defendant's  property  was  occupied  by 
others  at  the  time  it  was  burned.  (Northwest  Door  Co.  ▼.  Lewis  Inv. 
Co.,  186.) 

Negligence— Fires— Eridence— Admissibility. 

4.  Evidence  as  to  finding  fire  on  defendant's  premises  two  days 
after  plaintiff's  property  was  destroyed  by  fire  communicated  from 
defendant's  premises  is  properly  admitted.  (Northwest  Door  Co.  ▼. 
Lewis  Inv.  Co.,  18G.) 

Negligence— Injories  ftom  FlaintUTs  Snbaeqnent  Act*— Pleading  and 
Proof. 

5.  If  one  injured  by  negligence  of  another  attempts  to  recover 
for  suffering  resulting  from  his  own  subsequent  act  rather  than  the 
original  accident  and  presents  evidence  of  his  subsequent  suffering, 
defendant,  without  any  pleading  and  as  a  matter  of  negation,  may 
prove  that  part  or  all  of  the  suffering  resulted  from  the  second 
injury.     (Ashmun  v.  Niehols,  223.) 

See  Innkeepers,  3. 

See  Municipal  Corporations,  11,  13,  22. 

See  Parties,  1. 

NEGUGEKOE  PEB  SE. 
See  Negligence,  2. 

NEW  TBIAIi. 

New  Trial— Grounds— Ingtmctions. 

1.  Where,  in  the  hurry  of  a  trial,  a  mistake  has  been  made,  which 
might  have  had  an  influence  upon  the  verdict,  the  mistake  should  be 
corrected  in  lower  court  by  granting  of  a  new  trial.  (Bogers  v. 
WUls,  16.)  * 

KOKSXnT. 
See  Dismissal  and  Nonsuit. 

NOTICE. 

See  Appeal  and  Error,  15,  16,  17. 
See  Attorney  and  Client,  1. 
See  Evidence,  1. 
See  Landlord  and  Tenant|  6. 
See  Partition,  2. 
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Serrlce  of  Kotioo  of  Appeal  Ivy  Eiror. 

See  Appeal  and  Error,  16. 

Failure  of  Landlord  to  Bepair  After  Kotlce. 
See  Landlord  and  Tenant,  8-5. 


A 


NUKO  PBO  TUKa 
Amendment  of  Betnm. 

See  DiToree,  3-6. 
See  Process,  L 

oBJEonoNa 

See  Appeal  and  Error,  1,  13,  20. 
See  Criminal  Law,  16,  17. 

0FFI0EB81 

Officers— >Beqalrement  of  Bond — Signature. 

1.  Though  the  requirement  that  an  official  "give  a  bond"  does  not 
necesearily  mean  that  he  must  sign  it,  or  that  his  signature  is  essen- 
tial to  its  TaUdity,  unless  he  does  sign  it  he  is  not   directly  liable 

upon  it  as  a  matter  of  contract.     (Askay  v.  Maloney,  566.) 

« 

Officer»— Official  Undertaking— Liability  With  Surety. 

2.  An  officer,  on  the  official  undertaking  or  bond  executed  by  him, 
may  be  sued  jointly  with  his  surety  for  damages  resulting  from  mis- 
conduct  in  office,  if  the  stipulations  of  the  instrument  cover  the  situa- 
tion involved.     (Askay  v.  Maloney,  566.) 

Bigbt  to  Arreet  Withont  Warranto 
See  Arrest,  1. 

OLD  AGE. 

See  Wills,  26. 

OBDIKANOEa 

See  Negligence,  1,  2. 

OBEGOK  OASES. 

Applied,  ApproTod,  Cited,  Djgtingniahed,  Followed  ^md  Orerraled  in 
this  Volume. 

See  Table  in  Front  of  this  Volume. 

OBEGON  CONSTITUnOK. 

Cited  and  Constmed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

OBEOON  8TATUTE8L 
Cited  and  Oonftmed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 
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PABOL  CONTBAOT. 

See  Specifle  Performance,  1. 

PABOL  EVJDBNOB. 
See  Trusts,  8. 
See  Evidence,  10. 

PABOL  TBUSX. 

See  Tmsts,  8, 


Partial— Fire  lasiiraiiee— Aetfon  A^aJnst  Negligent  Thixd  Peiyim. 

1.  Where  insurance  does  not  equal  loss  alleged  from  destnictioii 
of  property  by  fire  through  the  negligence  of  a  third  person,  it  ia  the 
duty  of  the  company  and  insured  to  join  as  parties  in  action  against 
the  third  person.     (Northwest  Door  Go.  ▼.  Lewis  Lit.  Co.^  186.) 

PABTITXOK. 
Partltfog.— Baferoe    Competency. 

1.  A  defendant  in  partition  suit,  alleged  to  have  no  right,  title, 
interest,  claim  or  lien  to  property,  or  any  ^rt  thereof,  and  who  made 
def aulty  was  without  interest,  and  his  appointment  as  referee  to  make 
partition  held  not  erroneous.     (Meyers  ▼.  Eichler,  1.) 

Partition— Beferees'  Oatli— Notice  of  Meeting. 

2.  Objection  urged  for  the  first  time  on  appeal  that  referees  ap- 
pointed to  make  partition  were  not  sworn,  and  that  parties  were  not 
notified  of  their  meeting,  may  be  dismissed  on  the  ground  that  the 
Code  does  not  require  any  oath  or  notice  of  meeting;  there  being  no 
oath  required  even  under  the  general  provisions  of  Section  160, 
Ia  O.  L.,  et  seq.     (Meyers  v.  Eichler,  1.) 

Partitloiir-XTnfalr  l>iTl8ion--8lLowlng — Snflldency. 

3.  Majority  report  of  referees  held  not  anbjeet  to  objection  that 
it  did  not  provide  for  a  fair  division  of  the  premises  sought  to  be 
partitioned.     (Meyers  v.  Eichler,  1.) 

Partltloa — Decision  of  Beferoee    Setting  Aside— DiBpteacnre  of  a 
Party. 

4.  Decision  of  majority  of  referees  appointed  to  mske  partition 
must  stand  as  against  the  mere  displeasure  of  one  of  the  parties. 
(Meyers  v.  Eichler,  1.) 

Partition— Modifying  Beport  of  Befereea    Discretion. 

tj.  Circuit  Court  did  not  abuse  its  discretion  in  declining  to  adopt 
defendant's  offer  to  exchange  land  allotted  to  him  for  that  allotted  to 
plaintiff  and  modifying  report  of  referees  accordingly,  it  being  con- 
tended by  defendant's  counsel  that  such  change  should  require  plain- 
tiff to  assume  two  thirds  of  mortgage  indebtedness  upon  whole  tract, 
whereas  she  owes  but  one  third  of  it.     (Meyers  v.  mchler,  1.) 

Partition— Expenses  of  Suit— Appcvtlonment. 

6.  Whore  costs  of  partition  suit  were  apportioned  in  proportion  to 
respective  interests  of  plaintiff  and  defendant  in  accordance  with  See- 
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tion  483.  L.  O.  L.,  defendant  has  no  cause  to  complain  of  apportion- 
ment.   (Meyers  t.  Eicliler,  1.) 

Partition— Katuro  of  Proceeding. 

7.  A  suit  for  the  partition  of  real  property  is  a  statutory  pro- 
ceeding.    (Jacobs  y.  Jacobs,  255.) 

Partition—- Nature   of   Proceeding— Issaes— Incidental  Belief— Bents 
and  Proceeds. 

8.  The  primary  purpose  of  Sections  435,  436,  440,  441,  L.  0.  L., 
relating  to  partition,  is  to  ascertain  and  determine  the  title  to  real 
property  only;  and,  while  it  may  be  true  that  under  proper  allega- 
tions the  question  of  rentals  and  proceeds'  would  become  an  incident 
to  a  partition  suit  and  could  be  settled  by  a  decree,  in  the  absence 
of  proper  allegations,  such  questions  could  not  be  adjudicated. 
(Jacobs  ▼.  Jacobs,  255.) 

Partition — ^Persons  VHio  ean  Sue— Lienholdera. 

9.  Under  Section  435|  L.  O.  L.,  providing  that  the  only  persons 
who  can  sue  in  partition  are  those  who  hold  as  tenants  in  common, 
have  en  estate  of  inheritance,  or  for  life  or  years,  or  a  Tested  re- 
mainder or  reversion,  a  mere  lienholder  cannot  institute  such  a  suit. 
(Ukase  Inv.  Co.  v.  Smith,  337.) 

Partition  —  Btiief  Incidental  to  Partition  —  Encmnbrancee  on  Prop- 
erty— ^Mortgage  Zden. 

10.  Under  Sections  422-483,  L.  O.  L.,  governing  the  partition  of 
real  property,  reading  together  Section  437,  making  the  lien  of  a 
creditor  or  an  undivided  portion  a  lien  upon  the  severed  portion 
thereafter,  and  Section  461,  requiring  notice  to  be  given  that  the 
estate  is  sold  subject  to  a  lien,  all  that  can  be  done  in  a  suit  of  par- 
tition concerning  a  mortgage  lien  is  to  attach  it  to  the  partitioned 
portion  of  the  property  to  which  it  belongs.  (Ukase  Inv.  (To.  v. 
Smith,  337.) 


Partnership— Aceoimting— Mistake  in  Entries  of  Deceased-— Burden 
of  Proof. 

1.  Plaintiff,  administratrix  of  deceased  partner,  has  the  burden  of 
showing  mistakes  in  entries  in  the  handwriting  of  her  deceased  hus- 
band in  partnership  records  that  he  kept.     (Graham  v.  Graham,  6.) 

PAYMENT. 

Effect  of  Payment  Xirnder  Protest.  \ 

See  Appeal  and  Error,  5. 

PEBSONAL  INJUBT. 

See  Ashmnn  v.  Nichols,  223. 

See  Guntley  v.  Northern  Pac.  Terminal  Co.,  868. 

PHOTOOBAPHS. 

See  EvidencOi  8. 
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PUBABIKO. 

Pleading — BnpplMiiantal  Pleading— Mattan   Occnrzing 
Joined. 

1.  In  suit  to  quiet  title,  where  pnrebaser  at  sale  for  street 
ment  was  a  defendant,  assessment  being  void  at  time  made  hy  reason 
of  sewer  bein^  laid  through  private  property,  subsequent  procee^tingB 
by  city  for  obtaining  an  extension  of  street  where  sewer  vr&a  laid 
might  form  basis  for  a  reassessment,  but  could  not  validate  assess- 
ment made  prior  to  suit;  subsequent  matter  not  being  brought  into  soit 
by  any  supplemental  pleading.  (Duniwaj  v.  Cellara-Murton  Co., 
113.) 

Pleading — Core  by  Verdict. 

2.  If  complaint  in  suit  against  county  on  claim  arising  out  of  eon- 
tract  contained  terms  sufficiently  general  to  comprehend  the  essential 
fact  of  presentation  of  the  claim  to  the  county  auditor,  the  failure 
to  expressly  aver  the  fact  of  presentation  ^ia  eured  by  the  Terdict. 
(Bridges  v.  Multnomah  County,  214.) 

Pleading— Answer— Evidentiary  Matter. 

3.  In  suit  to  compel  the  application  of  municipal  warrants  to 
satisfaction  of  certain  judgments,  where  answer  of  certain  defend- 
ants alleged  partnership  with  judgment  debtor  and  interest  in  tbe 
warrants,  the  making  of  an  order  requiring  such  answer  to  be  made  ^ 
more  definite  by  setting  forth  nature,  character,  and  amount  of  con- 
sideration or  capital  furnished  by  each  partner  was  error;  such  details 
being  merely  evidentiary.     (Neilson  v.  Title  Guaranty  ft  T.  Co.,  243.) 

Pleading — Order  Striking  Out  Answer — ^Failnre  to  ICake  More  I>efl- 
nite — Service  of  Order. 

4.  Where  order  required  answer  to  be  made  more  definite  by 
amendment  made  within  stipulated  time  from  service  of  order  npon 
defendants,  it  was  error  to  strike  answer  from  files  upon  defendants' 
failure  to  amend  answer,  where  order  was  never  served  upon  them. 
(Neilson  v.  Title  Guaranty  ft  T.  Co.,  243.) 

Pleadlng->Answer — ^Amendment — ^TTnintentlonal  DenlaL 

5.  In  application  to  compel  application  of  municipal  warrants  to 
satisfaction  of  certain  judgments,  where  complaint  alleged  that  cer- 
tain defendants  claimed  an  interest  in  the  warrants,  the  court  errone- 
ously refused  such  defendants  permission  to  amend  their  answer  so 
as  to  admit  such-  allegations  instead  of  denying  them;  it  being 
apparent  that  such  denial  was  unintentional.  (Neilson  v.  Title  Guar- 
anty ft  T.  Co.,  243.) 

Pleading — ^Admission  In  Answer — Effect. 

6.  Where  the  complaint  of  plaintiff  suing  a  lodging-house  keeper 
for  loss  of  goods  alleged  that  at  all  times,  mentioned  defendant  was 
the  keeper  of  a  common  inn  or  hotel,  which  was  admitted  in  the 
answer,  it  may  be  accepted  as  established  that  defendant  was  keep- 
ing such  a  place.     (Mcintosh  v.  Schops,  307.) 

* 

Pleading  —  Conclusion  of  Law  —  Complaint  Against  Surety  —  Legal 
Necessity  for  Undertaking. 

7.  Complaint  against  police  detectives  and  surety  for  death  from 
accidental  shooting  of  third  person  as  detectives  were  recapturing  es- 
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caped  prisoner,  which  alleged  that  on  a  given  date,  "in  accordance 
with  the  law  covering  such  cases/'  the  surety  entered  into  a  bond  or 
undertaking,  merely  pleaded  a  conclusion  of  law  as  to  legal  necessity 
for  undertaking,  and  was  insufficient;  Section  90,  L.  O.  L.,  providing 
that  reference  to  ordinance  or  enactment  by  its  title  and  date  of  ap- 
proval shall  be  sufficient,  not  having  been  complied  with.  (Askay 
V.  Maloney,  566.) 

Pleading— Election  Between  Tort  and  Contract— Bight  of  Defendant. 

8.  City  detectives  and  surety  for  them,  sued  for  accidental  shoot- 
ing of  third  person  by  detectives  while  retaking  escaped  prisoner^  had 
right  to  compel  plaintiif  to  elect  between  two  causes  of  action,  one 
for  tort,  other  on  contract,  stated  in  complaint,  only  liability  of  de- 
tectives as  disclosed  being  for  tort,  while  breach  of  contract  alone 
could  be  attributed  to  surety.     (Askay  v.  Maloney,  566.) 

Pleading — Complaint — Bnfflclency- Question  Baised  on  Appeal. 

9.  Where  defendant  did  not  demur  to  a  complaint  in  divorce,  but 
went  to  trial  upon  a  cdmple  denial  that  accusations  of  infidelity  were 
made,  the  complaint  must  be  held  sufficient  as  against  objection  urged 
upon  appeal  that  it  does  not  allege  that  the  accusations  were  made 
by  defendant  with  intent  to  wound  plaintiff's  feelings.  (Bailsback 
V.  Bailsback,  623.) 

Pleading— Hypothetical  AUegationi. 

10.  An  averment  that  a  party  would  not  have  done  a  hypothetical 
act  presents  no  issuable  matter;  for  it  cannot  be  proved  or  refuted. 
(Churchill  v.  Meade,  626.) 

Pleading— iUlegations— Conclusion— 'Tacts." 

11.  In  action  to  set  aside  decree  confirming  execution  sale  upon 
ground  of  mistake,  allegation  that  plaintiffs  would  not  have  bid  so 
much  if  they  had  calculated  correctly  held  a  conclusion,  and  not  state- 
ment of  fact;  "facts"  being  actualities  and  what  have  taken  place, 
and  not  what  might  or  might  not  have  taken  place.  (Churchill  v. 
Meade,  626.) 

Pleading— Amendment  of  Complaint — Action  on  8ew«r  Contract. 

12.  In  city's  action  against  sewer  contractor  for  failure  to  con- 
struct sewer  according  to  the  plans  and  specifications,  where  contrac- 
tor denied  that  work  had  not  been  performed  in  accordance  there- 
with, and  where  contract  pleaded  showed  that  city  engineer  had  no 
authority  to  release  contractor  from  an  important  requirement  of  the 
work,  court  properly  refused  contractor  permission  to  amend  com- 
plaint so  as  to  allege  that  engineer  had  directed  contractor's  foreman 
to  deviate  from  the  plans  and  specifications.  (Seaside^  City  of^  ▼• 
Bandies,  650.) 

See  Counties,  2. 

See  Fraud,  1. 

See  Fraudulent  Conveyances,  1* 

See  Innkeepers,  3. 

See  Judgment,  1. 

See  Municipal  Corporations,  7,  10. 

See  Negligence^  5. 


V 
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POBTLAND,  OHABTEB  OF* 

See  Askay  v.  Maloney,  563. 

See  Duniw&y  v.  CellarehMnrton  Co.,  113. 

FBESTTMPTIONa 
See  Eaflementfl,  !• 
See  Wills,  6. 

PBINCIPAL  AND  AGENT. 

Principal  and  Agent— Delivery  of  I>eed  to  XTmuitlioxlsed  Agent— Bati* 
flcation — ^Knowledge. 

1.  That  grantees,  expecting  grantors  to  execute  deed,  spoke  of 
property  as  their  own,  did  not  ratify  the  action  of  grantors  in  secretly 
executing  deed  and  without  knowledge  of  grantees  delivering  it  to 
real  estate  agent  who  negotiated  transaction  and  was  not  authorized 
to  accept  deed.     (Rogers  v.  Wills,  16.) 

PrinciiMl  and  Agent— Authority  to  Compromlfe  and  Make  Settlement. 

2.  An  agreement  between  an  electric  liglit  and  power  eompany^s 
customer  and  her  agent  that  the  agent  was  to  check  up  and  audit 
customer's  bills  for  light  and  power  between  certain  dates,  for  which 
seryices  the  agent  was  to  be  paid  50  per  cent  of  all  money  returned 
or  credited  to  her  account  by  reason  of  errors  or  overcharges,  held 
to  give  the  agent  power  to  agree  with  the  company  &s  to  the  amount 
it  should  repay  the  customer  on  account  of  errors  and  overcharges 
and  to  include  authority  to  make  settlement.  (Cash  v.  Portland  By. 
L.  &  P.  Co.,  81.) 

Principle  and  Agent— Misconduct  of  Agent— Violation  of  Instrnctiona. 

3.  Principal  is  never  charged  with  consequences  of  agent's  mis- 
conduct in  violating  his  instructions  except  for  the  protection  of  some 
third  person  who  hsM  been  misled  by  a  reliance  on  an  ostensible  au- 
thority of  the  agent.     (Seaside,  City  of,  v.  Bandies,  650.) 

PBINCIPAL  AMD  SUBET7. 

See  Officers,  2. 
See  Pleading,  7. 

PBOBATB. 

See  Wills,  12. 

PBOOESS. 

Process — ^Amendment  of  Betnm — ^Nunc  Pro  Tune. 

1.  It  being  the  service  and  not  the  return  which  authorized  a  dO" 
fault  judgment,  an  order  nune  pro  tuno  for  the  amendment  of  a  re- 
turn erroneously  giving  the  date  of  the  service  of  summons  relates 
back  to  the  date  of  the  .original  summons.     (Wade  v.  Wade,  642.) 

PBOPEBTT  BiaHTSw 
Settlement  of  Property  Bights. 
See  Divorce,  2. 

PUBUOLAMBa 

See  Basements,  5. 
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PUBLIC  STBEEML 

nnpUed  Dedlcatton  of  Street. 
See  Dedicatioiii  2. 

QUESTION  FOB  JUBY. 

See  Appeal  and  Error,  18. 
See  Banks  and  Banking,  2,  3. 
See  Criminal  Law,  14. 
See  Municipal  Corporations,  13. 

QUESTION  FOB  COUBT. 

See  Bills  and  Notes,  1. 

See  Landlord  and  Tenant,  6. 

QUIETING  TITUB. 

Qnietliig  Title— Biattezs  Oocnnlng  After  AcHoa  Broiiglit. 

1.  In  action  to  quiet  title,  title  is  to  be  determined  by  conditions 
as  they  existed  at  time  issues  were  made.  (Duniway  v.  Cellaro- 
Murton  Co.,  113.) 

Quieting  Title— Scope  of  Inquli^. 

2.  A  special  assessment  levied  for  a  municipal  improvement  may 
be  questioned  and  tested  in  a  suit  to  quiet  title  to  real  property 
assessed.     (Duniway  v.  Cellars-Murton  Co.,  113.) 

Qnietixig  Title— BiizdexL  of  Proof. 

3.  In  suit  to  quiet  title,  burden  was  npon  defendant,  who  pur- 
ebased  the  land  at  a  sale  for  street  assessment,  to  allege  and  prove 
his  interest  in  the  property.     (Duniway  v.  Cellars-Murton  Co.,  113.) 


See  Criminal  Law,  1. 

BATIFICATION. 

See  Principal  and  Agent,  L 

BECOBBSb 

Correctioxi  of  Becorde  During  Term. 

See  Courts,  5. 
See  Divorce,  4,  5. 

BEDEUVEBY  BOND. 

See  Replevin,  1. 

BEFEBEB. 

See  Partition,  1-5. 

BSFEBENDUH 

See  Statutes,  1,  2,  3. 
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BUFOBMATION  OF  INSTRUMEirra. 

Beformation  of  Uurtmnients— Nature  of  Bemedy— ''Befoniutioii.*' 

1.  "Reformation"  eontemplates  a  continuance  of  the  contractual 
relations  upon  what  both  parties  really  intended  should  be  the  stipu- 
lation.    (Churchill  v.  Meade,  626.) 

BENTS  AND  PBOOEEDflw 

See  Partition,  8. 

BBPI2VIN. 

Beplevln— Defendant's  Bedellvery  Bond— Construction— Ooste. 

1.  Bedeliverj  bond  of  defendant  in  replevin  action  conditioned 
"for  the  payment  to  said  plaintiff  of  any  such  sum  as  may,  for  any 
cause,  be  recovered  against  said  defendant,"  held  to  obligate  sureties 
to  pay  costs  taxed  against  defendant  in  the  trial  court  and  also  on 
his  appeal.     (Mishler  v.  Edmunson,  347.) 

Beplevln— BedeUvery  Bond— Belease  of  Surety— Bxecntion  of  Saper- 
sedeaa  Bond. 

2.  The  execution  of  a  supersedeas  bond  by  defendant  in  replevin 
action  on  appeal  from  judgment  for  plaintiff  does  not  operate  to 
release  sureties  upon  his  redelivery  bond.  (Mishler  v.  Edmunson, 
847.) 

BBS  ADJUDIOATA. 
See  Judgment,  2. 

BEVEBSIBLE  EBBOB. 

See  Criminal  Law,  23,  27. 

BE  VIEW. 

See  Appeal  and  Error,  3,  4,  10-14,  18,  22,  23,  85. 

See  Certiorari,  1. 

See  Criminal  Law,  1,  4. 

BBVOOATION. 

See  Wills,  2. 

8AZ£. 

Setting  Aside  Oonllimation  of  Sale. 
See  Execution,  1,  2. 

Bight  of  Purchaser  at  Sale  for  Street  Assessmenti 
See  Municipal  Corporations,  4. 

SALEa 

See  Intoxicating  Liquors,  1. 
See  Mortgages,  1. 

SEPABATE  OPFENSEa 
Unlawful  Sale  of  Intoxicating  Liquors. 

See  Criminal  Law,  14,  15. 
See  Intoxicating  liquors,  2. 
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SEWEB& 
8e6  Munieipal  CorporationBy  1-3. 

8FE0IFI0  FEBFOBMAKOB. 

Specific  Ferfonnanc^— Farol  Contract — Satiafactory  Froof. 

1.  Where  the  contract  rests  wholly  in  parol  and  the  alleged 
promisor  is  dead,  courts  should  demand  clear  and  satisfactory  proof 
of  the  terms  of  the  agreement  and  its  strict  performance  by  the 
promisee.     (Herr  ▼.  McAllister,  581.) 

BTABE^DSOISZa 
See  Courts,  S,  4. 

STATES. 

States— Oeatb  of  Governor — Soccesslon. 

1.  Where  the  governor  of  Oregon  is  removed,  dies,  reigns  or  is 
unable  to  discbarge  the  duties  of  his  office,  the  secretary  of  state 
becomes  governor  in  fact  and  is  entitled  to  receive  compensation  as 
such,  under  Article  Y,  Section  8  of  the  Constitution,  notwithstanding 
Article  III,  Section  1,  Article  II,  Section  10,  of  the  Constitution, 
providing,  among  other  things,  that  no  person  shall  hold  more  than 
one  lucrative  office  at  the  same  time.  (01cott|  Govemori  ▼.  Hoif, 
State  Treasurer,  462.) 

STATUTE  OF  FRAUDS. 

See  Brokers,  2-i,  5. 
See  Trusts,  2. 

STATUTES. 

Statnte»— Bef  erendnm — Oonstltutional  FroTision— Applicability— Joint 
fieeolutlon. 

1.  Neither  House  Joint  Resolution  No.  1,  ratifying  proposed  "Na- 
tional Prohibition  Amendment,"  nor  any  other  resolution  of  the  legis- 
lature, is  subject  to  referendum  by  Article  lY,  Sections  1,  la,  of  the 
Constitution,  such  sections  applying  only  to  proposed  laws.  (Herb- 
ring  V.  Brown,  176.) 

8tatut«i~InitiatlT6  and  BefereiidQm—''Bm''— "Act"— "Joint  Besoln- 
tlon." 

2.  To  ascertain  what  is  meant  by  the  terms  "bill"  and  "act"  in 
Article  IV,  Sections  1,  la,  of  the  Constitution  (amended),  as  to  in- 
itiative and  referendum,  reference  must  be  made  to  the  sense  in 
vv'hich  the  words  were  used  before  such  amendments  were  passed, 
and,  when  reference  is  so  made,  it  is  found  that  the  first  term  means 
a  proposed  law  (Article  IV,  Section  1  [original],  and  Sections  18,  19; 
Article  V,  Section  15),  while  the  second  means  a  bill  which  has  been 
enacted  by  the  legislature  into  a  law  (Article  lY,  Sections  20,  21,  22, 
28);  a  "joint  resolution"  being  neither  a  bill  nor  an  act.  (Herbring 
V.  Brown,  176.) 

Statutes— Initiatiye  and  Beferendmn — Oonstltntionai  Frovlaloa— Con- 
struction. 

3.  The  subject  matter  upon  which  the  powers  given  by  Article  IV, 
Sections  1,  la,  of  the  Constitution^  may  be  exercised,  namely^  initia- 
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tive  laws,  eonstitntional  amendments,  and  aets  of  the  legUUtture 
f erred  to  the  people,  are  referred  to  eolleetiyely  as  '^measnres"  merely 
as  a  matter  of  eonvenienee  and  not  with  intent  to  include  other  and 
different  powers.     (Herbring  v.  Brown,  176.) 
See  Limitation  of  Actions,  8. 

8TBBET8ii 

See  Mnnieipal  Corporations,  5. 

Implied  Dedication  of  Public  Street. 
8ee  Dedication,  2. 

Identity  of  With  County  Boad. 
See  Municipal  Corporations,  6w 

8C7BBOOATION. 
See  Insurance,  8. 

8XJPSBSBDBA8  BOMD. 
See  Bepleyin,  2. 

SUPEBVISINa  SNOINBBBb 

Approral  of  Work  Done  by  Contractor. 
See  Contracts,  4. 

gXjrpPLEMEKTAL  PLEADINGa 
Bee  Pleading,  !• 

SUSPICION. 
See  Arreety  1. 

TAXATION. 

Taxation— Dellniiueat  Taxes — Purchase  and  Sale  by  County—- Tttto  of 

Purchaser — Taxes  Satitafled. 

1.  Under  the  statutory  scheme  for  collection  of  delinquent  taxes  as 
embodied  in  Sections  S713,  3717,  3718,  L.  O.  L.,  as  amended  by  Laws 
of  1913,  Chapter  184,  purchaser  at  sale  by  county  of  land  it  had 
bought  for  taxes  of  one  year,  takes  it  discharged  of  all  subsequent 
taxes,  certificatee  of  delinquency  for  which  had  been  issued  to  the 
county,  and  subject  only  to  taxes  of  the  current  year;  that  is,  the  year 
in  which  the  sale  is  made.     (Hager  v.  Clatsop  County,  600.) 

TECHNICAL  EBBO&. 

When  Appeal  will  be  Affirmed  Under  OonstltatiQn. 
See  Criminal  Law,  7. 

TENDER. 
See  Brokers,  9. 

•    TESTAMENTABY  CAPAdTT. 

See  Evidence,  5. 

See  Wills,  3,  4,  16,  18,  21-28,  261 
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TUltm  to  FUe  Brief  Wltmn  Time. 
See  Appeal  end  Error,  8. 

Exteiutoi  of  Time  for  FUlng  TnuuMsipt^ 
See  Appeel  and  Errori  15. 

TQBT. 

Tort  or  Contract. 

See  Action,  !» 

Election  Between  Tort  and  Oontract 

See  Pleading,  S. 

TBANSCfBIPT. 

Sxtenaion  of  Time  for  Filing  Transcript. 
See  Appeal  and  Error,  15. 

TBIAL. 

Trial— &i8tnietioii—Necei0ity—Acti(ni  for  Breadi  of  Contract. 

1.  In  action  for  breach  of  contract  to  convey,  defended  on  gronnd 
that  deed  had  been  delivered,  court's  refusal  to  instruct  that  delivery, 
where  in  ^act  made,  was  not  affected  by  the  deed's  again  coming 
under  eontrol  of  grantors,  was  error,  where  t)iere  was  evidence  that 
deed  which  had  never  been  recorded  had  ap^in  come  into  possession 
of  grantors,  since  such  evidence  might  lead  jury  to  think  the  title  had 
remained  in  grantors.     (Bogers  v.  Wills,  16.) 

Tkial—Instmctloii—NecesBitar— Action  for  Breach  of  Oontaract. 

2.  Court's  refusal  to  instruct  that  the  delivery  of  the  deed  was  not 
affected  by  the  nonrecording  of  deed  or  by  fact  that  it  was  being  held 
by  agent  as  security  for  payment  of  commission  was  for  the  same 
reason  also  error.     (Bogers  v.  Wills,  16.) 

Trlalr— Duty  of  Oonrt— InstructlonB. 

3.  A  recent  amendment  to  the  Constitution  whieh  inhibits  the  court 
from  passing  on  the  weight  of  testimony  upon  a  motion  for  new  trial 
imposes  upon  the  trial  court  the  duty  of  seeing  that  the  law  by  which 
the  jury  shall  measure  the  facts  shall  be  accurately  stated.  (Bogers 
V.  Wills^  16.) 

Xtial-— Inatnictlona— EKcdiaion  of  Israea. 

4.  Where  a  tenant  claimed  release  from  payment  of  the  rent 
under  a  certain  contract,  and  also  by  surrender  by  operation  of  law, 
an  instruction  that  the  burden  was  on  the  tenant  to  ^ow  release, 
and  that  he  claimed  release  under  the  contract,  was  properly  refused 
as  depriving  defendant  of  his  other  defenses.  (Warren  v.  Smith, 
127.) 

Trial-— Instmctton— Evidence. 

5.  An  instruction  that  plaintiffs  could  recover  rent  under  a  lease 
to  a  specified  date  was  pr<^erly  refused,  where  there  was  evidence 
from  which  the  jury  could  infer  a  surrender  of  the  lease  by  opera- 
tion of  law  at  an  earlier  datOb    (Warren  y«  Smith,  127.) 
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Tzlal — ^Instruction  Oovered  by  Oliarge — ^BefusaL 

6.  Hequested  instruction  with  reference  to  defendant  being  re* 
quired  to  use  only  ordinary  care  and  diligence  to  prevent  fire  started 
on  its  premises  by  third  person  from  spreading  to  other  premises  held 
sufficiently  covered  by  a  general  charge.  (Northwest  Door  Co.  v. 
Lewis  Inv.  Co.,  186.) 

Trial — ^Erroneons  Imrtmction — Cured  by  Otber  Instnictioii. 

7.  Error  in  using  the  expression*  "approximate  cause"  in  instruc- 
tion that  if  kindling  of  fire  by  defendant  on  its  premises  was  the 
approximate  cause  of  communicating  sparks  of  fire  resulting  in  the 
destruction  of  insured's  property  to  find  for  plaintiff  was  cured  by 
general  instruction,  stating,  among  other  things,  that  "proximate 
cause"  is  the  principal  cause  and  is  an  important  matter  in  eases  of 
this  kind.     (Northwest  Door  Go.  v.  Lewis  Inv.  Co.,  186.) 

Trial — ^Instniction— Judicial  IntlmatloiL 

8.  In  action  against  defendant  through  whose  negligence  plaintiff 
insured's  property  was  alleged  to  have  been  destroyed  by  fire  started 
on  defendant's  premises,  the  words  "having  in  view  the  probable 
danger  of  injury,"  at  the  end  of  each  paragraj^h  of  an  instruction 
defining  negligence,  held  not  a  judicial  intimation  that  there  were 
dangers  connected  with  the  methods  used  by  defendant  in  cleaning 
away  debris  from  its  property.  (Northwest  Door  Co.  v.  Lewis  Inv. 
Co.,  186.) 

Trial — ^Instmctioni  dufflciently  Oiyen— Sefnaal. 

9.  There  was  no  •  error  in  refusing  a  requested  instruction  sub- 
stantially covered  by  general  instructions  given.  (Northwest  Door 
Co.  V.  Lewis  Inv.  Co.,  186.) 

Trial— Seception  of  Evidence — Offer  of  Proof. 

10.  There  was  no  error  in  sustaining  an  objection  to  a  question, 
where  there  was  no  showing  or  offer  as  to  what  would  have  been  the 
proof  if  the  witness  had  been  permitted  to  testify.  (Ashmun  ▼. 
Nichols,  223.) 

Trial — Exclusion  of  Evidence — ^Necessity  of  Statements  as  to  Wliat 
Witnees  Would  Answer. 

11.  Before  a  party  can  take  advantage  of  an  error  in  excluding 
evidence,  he  must  state  to  the  court  what  he  expects  the  answer  of 
the  witness  will  be,  so  that  the  court  may  know  wheth(>r  the  answer 
excluded  would  have  been  favorable  to  the  party  offering  it.  (Ash- 
mun V.  Nichols,  223.) 

Trial— iBstmctions— Refusal  of  Instmctions  on  Matters  OoTered  by 
Others.  / 

12.  It  is  not  error  to  refuse  a  requested  instruction  upon  matters 
sufficiently  covered  by  the  general  charge.     (Ashmun  v.  Nichols,  223.) 

Trial — Nonsuit— Waiver  of  Variance. 

13.  Where  a  cause  was  tried  and  jury  was  instructed  upon  a 
theory  not  justified  by  pleadings,  defendant  was  not  entitled  to  a 
judgment  of  nonsuit  but  only  to  a  trial  upon  the  issues  as  joined. 
(Multnomah  County  ▼.  Standard  Am.  Dredging  Co.,  261.) 
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Trial— Batting  Aside  Verdict— Evidence. 

14.  A  verdict  must  stand  if  there  is  any  evidence  to  sustain  it. 
(Sturtevant  v.  Bturtevant,  269.) 

Trial— Baling  u  to  Dnty  to  Produce  Evidence— Statement  as  to  Shift- 
ing of  Borden. 

15.  Court  cannot  tell  jury  that  party  holding  affirmative  of  an 
issue  hae  sustained  burden  of  proof  at  any  stage  of  the  case,  and  that 
it  then  shifts.     (Askay  v.  Maloney,  566.) 

Trial— Instructions-— Interference  With  Province  of  Jury. 

16.  In  view  of  Sections  726,  810,  868,  L.  O.  L.,  instructions  as  to 
shifting  of  burden  of  proof  Held  erroneous  as  interfering  with  jury's 
province  to  act  as  exclusive  judges  of  effect  and  value  of  evidence. 
(Askay  v.  Maloney,  566.) 

Trial — Submission  of  Theory  to  Jury. 

17.  Where  the  contention  of  either  party  is  alleged  in  the  plead- 
ings and  sustained  by  evidence  sufficient  to  go  to  jury,  he  has  the 
right  to  have  that  theory  submitted.     (De  Vol  v.  Citizens  Bank,  606.) 

See  Criminal  Law,  16,  17. 

Trial  Without  a  Jury. 

See  Appeal  and  Error,  21. 

Trial  of  Cause  De  Novo. 
See  Courts,  2. 

Failure  to  Try  Case  at  Following  Term  as  Grounds  for  Dismissal. 

See  Criminal  Law,  1-4. 

TEUSTS. 

Trusts— Trust  In  Land— Evidence. 

1.  In  an  action  to  have  a  trust  declared  in  land  deeded  by  a 
parent  of  the  parties  to  defendant,  evidence  held  sufficient  to  warrant 
a  finding  that  the  parent  and  the  defendant  had  agreed  that  defendant 
should  hold  the  title  as  a  trustee  for  the  benefit  of  aU  his  children. 
(Hirteel  v.  Drake,  71.) 

Trusts — ^Parol  Evidence— Statute  of  Frauds. 

2.  Where  a  sister  holding  realty  in  trust  for  her  brother  on  his 
order  and  request  signed  deed  to  a  buyer  in  recognition  of  the  parol 
trust,  her  testimony  that  she  had  held  the  property  in  trust  for 
her  brother  was,  not  inadmissible,  as  in  violation  of  the  statute  of 
frauds,  in  the  brother's  action  to  recover  his  deposit  made  to  cover 
paving  liens.     (De  Vol  v.  Citizens  Bank,  606.) 

Trusts — Parol  Trust — Sale  of    Property — ^Proceeds  —  Bight  of  Bene- 

fldary. 

S.  Where  a  sister  held  realty  deeded  to  her  by  her  brother  under 
parol  trust  for  his  benefit,  and  joined  in  execution  of  his  deed  to  a 
buyer,  the  purchase  price  berame  the  brother's  property  as  much  as 
though  he  had  previously  held  the  legal  title.  (De  Vol  v.  Citizens 
Bank,  606.) 

See  Attorney  and  Client,  8. 


782  Index. 


UNDEBTAKnrO. 

See  Appeal  find  Brror,  9. 

See  Justices  of  the  Peace,  1-3. 

See  Municipal  GorpoFations,  7,  10,  IL 

See  Officers,  1,  2. 

See  Replevin,  1,  2. 

Construction  of  Gontract<^8  Bond. 
See  Highwaja,  1,  2. 

UNDUE  IKFLXJEKOR 
See  Wills,  5-9,  11,  13,  20,  26. 

UNITED  STATES  STATUTES^ 

See  Table  in  Front  of  This  Volume. 

VABIANOB. 

Waiver  of  Vaziance. 

See  Trial,  13. 

VENDOB  AND  FUBOHASBE. 

See  Govenante,  1. 

VEBDIOT. 

See  Appeal  and  Error,  18,  26w 
See  Griminal  Law,  1. 
See  Pleading,  2. 

Direction  of  Verdict. 

See  Appeal  and  Error,  23. 

Setting  Aside  Verdict 
See  Trial,  14. 


WalTor  of  Bight  to  Damagee. 
See  Fraud,  2. 

Waiver  of  Latent  Defects. 

See  Contracts,  2. 

See  Municipal  Gorporations,  14,  21. 

Waiver  of  Orounds  for  Dismissal  of  Indictment 
See  Criminal  Law,  6« 

Waiver  of  Variance. 
See  Trial,  13. 

WABBANTT. 

See  Govenants,  1,  2. 
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WILLS. 

WlU»—VaUdit7— Partial  Intestacy. 

1.  It  iB  not  eBsential  to  the  validity  of  a  will  that  it  should  dis- 
pose of  all  of  the  property  of  the  deceased,  but  a  single  bec^uest,  how- 
ever small,  would  be  valid  if  no  other  property  were  disposed  of. 
(Sullivan  v.  Murphy,  52.) 

WlllB— VaUdity— Beyocation. 

2.  A  will  would  be  entirely  valid  if  it  effected  nothins  more  than 
the  revocation  of  a  former  will.     (Sullivan  v.  Murphy,  52.) 

WIUbp— Budea  of  Proof— Taatamantaiy  Capacity. 

3.  The  burden  of  proving  testamentary  capacity  rests  in  the  flrst 
instance  upon  the  proponent.     (In  re  Dale's  Estate,  57.) 

Wills— Teatamantary  Oainuslty— Bvldeneo. 

4.  ITvidence  held  to  show  that  testatrix,  87  years  old,  was  mentally 
capable  of  making  will.     (In  re  Dale's  Estate,  57.) 

WUia— Validity— -Undiie  Inilneiica. 

5.  Daughter,  contesting  mother's  will  on  the  ground  that  benefi- 
ciary and  her  husband  unduly  influenced  mother  by  slanderous  state- 
ments, has  burden  of  proof,  which  may  shift  upon  proof  of  confidential 
relationship  and  other  suspicious  circumstances,  such  as  activity  of  the 
latter  in  preparation  of  will.     (In  re  Dale's  Estate,  57.) 

Willa— Undue  Inflnence— Praamnptioit 

6.  Undue  influence  is  never  presumed.     (In  re  Dale's  Estate,  57.) 

Wills— Undue  Tnflnence— OlrcriTnirtaMittal  Bvidenee. 

7.  Circumstantial  evidence  is  often  admitted  to  prove  undue  influ- 
ence.    (In  re  Dale's  Estate,  57.) 

Wills— Undue  Influence-^oiifldential  Belationa. 

8.  Confidential  relations  between  testatrix  and  person  charged  with 
having  exerted  undue  influence,  though  not  in  itself  sufficient  to  create 
a  presumption  of  undue  Influence,  is  a  circumstance  which  taken  in 
connection  with  other  suspicious  circumstances,  may  justify  such  an 
inference  of  undue  influence  as  to  shift  burden  of  proof  upon  benefi- 
ciary.    (In  re  Dale's  Estate,  57.) 

Wills— Undue  Inilnence — ^ActiTity  in  Preparation  of  Will. 

9.  Activity  in  preparation  of  will  by  one  who  is  charged  with 
having  exerted  undue  influence  is  a  suspicious  circumstance,  which, 
considered  in  connection  with  the  fact  of  eonfldential  relationship 
between  testatrix  and  such  persons,  may  justifv  such  an  inference  of 
undue  influence  as  to  shift  burden  of  proof  to  beneficiary  to  disprove 
such  influence.     (In  re  Dale's  Estate,  57.) 

Wills— Will  Contest— Evidence. 

10.  In  daughter's  contest  of  mother's  will  on  ground  that  mother 
was  unduly  influenced  to  disinherit  daughter,  evidenee  of  conduct  of 
daughter's  husband,  while  daughter  and  husband  were  visiting  testa- 
trix, was  competent  to  show  testatrix's  antipathy  toward  him.  (In  re 
Dale's  Estate,  57.) 
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Will»-— Undne  Iiiflnene»— Snfllciency  of  ETidence. 

11.  In  daughter's  contest  of  mother's  will,  on  ground  that  mother 
had  been  unduly  influenced,  by  slanderous  statements,  to  disinherit 
daughter,  evidence  held  insufficient  to  show  undue  influence.  (In  re 
Dale's  Estate,  57.) 

WiUft— Probate— Burden  of  Proof. 

12.  Where  a  will  probated  in  common  form  has  been  attacked  by 
direct  proceedings,  proponents  must  re-probate  the  will  by  original 
proof,  as  if  no  probate  had  been  made,  the  burden  of  proof  being 
upon  proponents.     (Sturtevant  v.  Sturtevant,  269.) 

Wills— Undne  Inflnence— Borden  of  Proof. 

13.  The  burden  of  establishing  that  a  will  bas  been  executed  be- 
cause of  undue  influence  is  upon  the  party  alleging  it.  (Sturtevant 
V.  Sturtevant,  269.) 

Wills— Mental  Capacity— "DtiXnslon.'* 

14.  An  alleged  delusion  that  an  excluded  son  had  buried  a  large 
sum  of  money  which  he  had  embezzled  from  testator  was  not  shown 
where  there  was  some  evidence  to  support  testator's  belief,  "delu- 
sion" being  a  conception  originating  spontaneously,  without  evidence 
to  support  it,  and  one  that  can  be  accounted  for  on  no  reasonable 
hypotnesis.     (Sturtevant  v.  Sturtevant,  269.) 

Wills—Delusions — ^Evidence — Snfllclency. 

15.  Where  a  will  was  contested  on  the  ground  that  testator  labored 
under  a  delusion  that  contestant  had  buried  a  large  sum  of  money 
which  he  had  embezzled  from  testator,  evidence  held,  not  sufficient  to 
show  the  existence  of  such  delusion.     (Sturtevant  v.  Sturtevant,  269.) 

Wills— Testamentary  Capacity- Persons  Under  Onardianshlp. 

16.  A  person  under  guardianship  does  not  on  that  account  lose  his 
right  to  make  testamentary  disposition  of  his  estate  if  he  retains 
sufficient  mental  capacity  to  execute  a  will.  (Sturtevant  y.  Sturte- 
vant, 269.) 

Wills — Contests — ^Evidence — Beleyancy. 

17.  Where  a  will  is  contested  on  the  ground  of  want  of  capacity, 
contestant  alleging  that  testator  labored  under  a  delusion  that  his 
money  had  been  embezzled  by  a  son,  evidence  as  to  the  reputation 
for  honesty  of  such  son  was  irrelevant.  (Sturtevant  v.  Sturtevant, 
269.) 

WlUs — Testamentary  Capacity — Evidence — Sufficiency. 

18.  Where  a  will  is  contested  on  the  ground  of  want  of  capacity 
and  undue  influence,  positive  testimony  of  the  subscribing  witnesses, 
showing  a  testamentary  capacity,  overcomes  opinion  evidence  by 
other  witnesses,  showing  eccentricities  of  actions,  writings,  and 
speech.     (Sturtevant  v.  Sturtevant,  269.) 

Wills— Mental  Capacity— Evidence — Sufficiency. 

19.  Where  a  will  was  contested  on  the  ground  of  mental  incapa- 
city, evidence  held  to  show  that  testatori  although  he  was  old  and 
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infiTm  and  not  so  bright  as  formerly,  retained  sufficient  mentality  to 
make  his  will.     (Stnrtevant  v.  Startevant,  26d.) 

WiUa— 4}onte8ta— Undne  Influence — ^Bvldence. 

20.  In  a  suit  by  testator's  son  to  set  aside  a  will  which  failed  to 
make  provision  for  him,  and  made  another  son  the  chief  beneficiary, 
evidence  held  not  to  sustain  a  finding  of  undue  influence.  (Sturte- 
yant  y.  Sturteyant,  269.) 

WiUa— Testamentary  Capacity. 

21.  One  has  sufficient  testamentary  capacity  to  make  a  will  if 
he  knows  what  he  is  doing  and  to  whom  he  is  giving  his  property, 
though  he  may  be  incapable  of  making  a  contract  or  managing  his 
estate.     (Sturtevant  ▼.  Sturtevant,  269.) 

WiUa— -Testamentary  Capacity— Deluaions. 

22.  The  mere  fact  th^ t  testator  had  delusions  upon  some  subject 
does  not  show  want  of  testamentary  capacity,  if  these  delusions  did 
not  affect  his  mind  in  making  his  bequests.  (Sturtevant  v.  Sturte- 
vant, 269.) 

Wi]l»— Testamentary  Capacity^'DelnsioiL*' 

23.  A  "delusion"  is  a  fixed  belief  in  a  proposition  which  has  no 
foundation  in  evidence  and  which  is  so  extravagant  that  a  reason- 
able man  would  not  adhere  to  it.     (Sturtevant  v.  Sturtevant,  269.) 

W1U8— Validity. 

24.  Testator  has  perfect  legal  right  to  dispose  of  his  estate  as  he 
chooses.     (Sturtevant  v.  Sturtevant,  269.) 

Wills — "Undne  Inflaence.**  ' 

25.  Kind  treatment  and  even  reasonable  solicitation  do  not  con- 
stitute "undue  influence."     (Sturtevant  v.  Sturtevant,  269.) 

Wills — Testamentary  Capaclty^Old  Ag»— Mental  Impairment. 

-26.  One  who  retains  sufficient  independent  mentality  to  know 
what  he  wishes  to  do  with  his  property  and  to  know  that  will  ex- 
presses his  desires  may  make  will,  though  suffering  from  mental 
impairment  as  result  of  old  age  and  disease.  (Sturtevant  y.  Sturte- 
vant, 269.) 

Wills— Contract  by  Testator  to  Convey  In  Consideration  of  Berrioes 
—Evidence. 

27.  Evidence  held  insufficient  to  establish  an  oral  contract  by 
which  testator  promised  to  convey  property  to  plaintiff  in  considera- 
tion of  services  in  keeping  house  for  him  until  his  death;  it  appear- 
ing that  siie  was  fully  compensated  for  her  services.  (Herr  y.  Mc- 
Allister, 681.) 

WITNESSES. 

Witnesses— Fees— Attendance  Ontslde  of  Connty. 

1.    Since,  under  Section  3145,  L.  O.  L.,  a  witness  in  Multnomah 
County  is  allowed  mileage  of  only  five  cents  per  mile,  a  witness  sum- 
moned to  attend  from  aiiother  county,  whose  residence  is  more  than 
100  miles  from  the  place  of  trial,  is  entitled  to  the  double  mileage 
02  Or.— 50 
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given  by  Section  818,  calculated  on  tlie  basil  of  five   cents  oalj. 
(Ogilvie  V.  Stackland,  352.) 

WLtnessoH-Impeaclimaat— Bridence  of  Oiimes. 

2.  In  prosecution  for  the  unlawful  sale  of  liquor,  evidence  tbat  a 
witness  who  testified  to  having  purchased  liquor  from  defendant  had 
himself  been,  at  one  time,  a  bootlegger,  was  inadmissible,  where  it 
was  not  claimed  that  witness  had  been  convicted  of  illegal  sales  of 
intozi(»,ting  liquor.     (Stats  v.  Newlin,  589.) 

Witnesses — Oross-ezamiiiatioA — MotlTe  and  Intereit. 

3.  In  prosecution  for  unlawful  sale  of  liquor,  where  detective  had 
testified  to  buying  liquor  from  defendant,  it  was  not  improper  for 
court  to  refuse  to  permit  defendant  to  continue  cross-examining  de- 
tective as  to  his  motives  and  interest  in  the  case,  after  his  interest  in 
case  had  been  fully  disclosed  by  cross-examination.  (State  y.  New- 
lin, 589.) 

Witnesses— ^Bliowliig  Imconslstent  Statement— Party  Introdaeiiig  Wit- 
ness. 

4.  Under  Section  861,  L.  O.  L.,  authorizing  the  party  producing  a 
witness  to  show  he  had  made  statements  inconsistent  with  his  testi- 
mony, as  provided  in  Section  864,  the  state  could  call  the  attention 
of  its  witness  to  a  prior  inconsistent  statement,  together  with  the  cir- 
cumstances of  time  and  place  and  persons  present,  to  refresh  his 
memory  and  induce  him  to  correct  his  testimony  or  explain  the  in- 
consistency; the  things  to  be  avoided  being  showing  his  bad  charac- 
ter, and  introducing  as  substantive  evidence  unsworn  or  .prior  state- 
ments of  witness.     (State  v.  Merlo,  678.) 

Witnesses — ^Impeaclunent  of  Character  of  Own  Witness. 

5.  In  view  of  Section  861,  L.  O.  L.,  a  party  who  produces  a  witnees 
of  bad  character  cannot  show  the  bad  character  of  that  witness  and 
thus  relieve  himself  from  the  injurious  effects  of  any  unfavorable 
testimony  given  by  such  witness.     (State  y.  Merlo,  678.) 

Witnesses — Impeacliment — ^Inconsistent  Statements. 

6.  Under  Section  861,  L.  O.  L.,  if  the  witness  fails  to  teslify  as  he 
I  was  expected  to  do,  but  does  not  give  testimony  prejudicial  to  the 

party  calling  him,  then  the  party  producing  the  witness  cannot  im- 
peach him  by  showing  prior  inconsistent  statements.  (State  v.  Merlo, 
678.) 

Witnesses— Impeachment  of  Own  Witness— Inconsistent  Statements. 

7.  Under  Section  861,  L.  O.  L.,  where  a  presumably  truthful  person 
makes  a  statement  and  afterward  as  a  witness  makes  an  inconsistent 
statement  to  the  surprise  and  prejudice  of  the  party  calling  him,  then 
the  party  calling  the  witness  is  not  at  fault,  and  should  be  permitted 
to  repair  the  damage.     (State  v.  Merlo,  678.) 

Witnesses— Impeacliment— Inconsistent  Statements. 

8.  In  prosecution  of  wife  for  killing  her  husband,  testimony  of  a 
state  witness,  who  had  stated  that  defendant  and  deceased  quarreled, 
that  he  did  not  know  who  started  the  quarrels  was  not  affirmatively 
prejudicial  to  the  state,  and  such  as  to  authorise  the  state,  under  See- 
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tion  861,  L.  O.  L.,  in  impeaching  the  witness  by  evidence  of  prior  in- 
consistent statements.    (State  t.  Merio,  678.) 

Witneaea    Qnarrehmna  DiqKHiitlon  of  Accnaad. 

9.  In  prosecution  for  murder,  where  the  witness  in  question  had 
given  testimony  on  direct  ezamin&tion,  from  which  it  could  be  ar- 
gued that  the  victim,  defendant's  husband,  was  either  alone  respon- 
sible for  quarrels  with  defendant  or  an  aggressive  participant,  the 
district  attorney  was  well  within  the  limits  of  Section  860,  L.  O.  L., 
when  he  asked  defendant's  witness  on  cross-ezamin&tion  whether  the 
quarrels  began  when  defendant  discovered  that  the  husband  did  not 
have  "lots  of  money.     (State  v.  Merlo,  678.) 

Witnesses    Tmpaachinant— Tmmaterlal  Blatters. 

10.  The  general  rule  is  that  when  a  cross-examination  elicits  from 
a  witness  matter  that  is  immaterial  or  irrelevant  the  party  conduct- 
ing the  cross-examination  is  concluded  as  to  such  matter,  and  cannot 
impeach  the  credibility  of  the  witness  by  showing  contradictory 
statements.    (State  v.  Merlo,  678.) 

See  Appeal  and  Error,  14. 
See  Criminal  Law,  2,  20,  21. 
6ee  Trial,  11. 

Testimony  of  Witness  of  Adyeino  Pirty; 
See  Estoppel,  1. 

Iiitentions  of  Wltnesi. 
See  Evidence,  12. 

WOBDB  Aim  PHBASES. 

Words  and  Phxasaa— "Befnnd." 

1.  "Refund"  means  to  give  back,  to  repay,  to  restore,  to  supply 
again  with  funds,  to  reimburse,  to  return  in  payment  or  compensation 
for  what  has  been  taken,  or  the  repayment  or  return  of  money. 
(Cash  V.  Portland  By.  L.  ft  P.  Co.,  81.). 

"Act"— See  Herbring  v.  Brown,  176. 

"Bill"— See  Herbring  v.  Brown,  176. 

"Boarding-house  keeper" — See  Mcintosh  ▼.  Schops,  807* 

"I>ecree  by  confession" — See  Graham  v.  Graham,  6. 

"Delusion"— See  Sturtevant  v.  Sturtevant,  269. 

"Facts"— See  Churchill  v.  Meade,  626. 

"Guest" — See  Mcintosh  v.  Schops,  307. 

"Joint  resolution" — See  Herbring  v.  Brown,  176. 

"Labor" — See  Multnomah  County  v.  United  States  fidelity  &  Guar« 
Co.,  146. 

"Lodger"— See  Mcintosh  v.  Schops,  307. 

"Lodging-house  keeper" — See  Mcintosh  v.  Schops,  307. 

"Person  injured"— See  Cash  v.  Portland  By.  L.  &  P.  Co.,  81, 

*<Ref  ormation"— See  Churchill  v.  Meade,  626. 

"Befund"— See  Cash  v.  Portland  By.  L.  ft  P.  Co.,  81. 

"Undue  influence" — See  Sturtevant  v.  Sturtevant,  269. 

WBIT  OF  BEVIEW. 

See  Certiorari,  1. 


